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THE COLLEGE SPORTS  PARADOX
Evan Joseph, a football player at the University of Richmond, had collaborated with three teammates to create an apparel company that they called “Loaded.” After the harsh realities of two knee injuries diminished Joseph’s hopes for a career in the NFL, he began contemplating his future after college was over and testing the waters to pursue a career in business. The tangle of NCAA rules would affect the approach that he and his teammates, who were his business partners, would take to manage and market Loaded. Avoiding the spotlight for fear that he might inadvertently trigger a National Collegiate Athletic Association (NCAA) issue, Joseph said, “To not be able to put my face on it [the promotional materials for Loaded] on campus, to be in that spotlight, I was upset” (Hruby, 2013). He went on to comment: “We actually had some of our coaches who wanted some shirts. We didn’t know if that would be an infraction. We had this operation going—first athletes supporting us, then students, then faculty—and at the same time we sort of hid from the NCAA” (Hruby, 2013).
Noting the irony in the fact that he was a member of the University of Richmond football team that won a national title his first year and the men’s basketball team made it into the Sweet 16 of the NCAA men’s basketball tournament, Joseph found the contradictions around his situation difficult to reconcile. While his professors were advising him to grow and explore new vistas and horizons, his participation as an athlete was curbing his ability to do just that.
Joseph observed, “We helped the school get publicity” but were unable to generate publicity for the fledgling business venture. Pointing to the intrusion into his development as a student, he said, “And some of us were studying marketing!” (Hruby, 2013). The predicament of Jonathan Benjamin, a walk-on with the Richmond men’s basketball team, offers a striking parallel to that of Joseph.
[bookmark: _bookmark242]CASE STUDY
The Case of Jonathan  Benjamin
From all indications, Jonathan Benjamin was the kind of student who any college or university would want to admit and enroll. Highly motivated and optimistic, he battled his way onto the University of Richmond men’s basketball team as a first-year athlete. Described as an unsung member of the team who had the ability to make things happen (“Senior walk-on … ,” 2013), the will that Benjamin exhibited in earning a place on the team was a quality that he displayed in his relationships with other students and in his coursework.
An attentive student in the Robins School of Business, Benjamin would catch a glimpse of his future as an entrepreneur and executive while taking a marketing class with Professor Adam Marquardt during the summer of 2011. Out of a class project, Benjamin developed the idea to create a clothing line, called Official Visit Activewear (OVAW). Benjamin’s sense of possibility was fueled as he watched a video of Kevin Plank, a former walk-on football player at the University of Maryland, who went on to become the founder and chief executive officer of


sports apparel company, Under Armour (Hruby, 2013). His enthusiasm would grow with encouragement from Professor Adam Marquart, who helped guide him through the process of taking an idea and strategically building it into a company. In turn, Professor Marquardt characterized Benjamin as one of his favorite students, who was the “picture of what we hope for in academia—somebody who is not relying on us to give them all of the answers, but using what they find in class as a springboard to learn and do and experience and more” (Hruby, 2013).
Returning home in the summer of 2011, Benjamin began implementing his business plan. He opened a business account, chose a company logo, strategized about how to use social media to leverage his company, and started to build inventory for the t-shirts he was selling (Hruby, 2013). Over the course of a year, his company began to thrive. In the beginning, Benjamin was unaware that NCAA regulations prohibited him from marketing his selection of t- shirts and apparel using his own image. In November 2011, he would be featured in a story in the Richmond Collegian, the school paper. Offering insight into why he formed the company, he said, “A lot of us [athletes] like to get dressed up. When we go to class, we look tired in our sweats, and I want to help athletes across the country with our day-to-day wear” (Martin, 2011). Influenced by a sense of social responsibility, 20% of the funds generated through merchandise sales were donated to a local shelter for children (Martin, 2011). Coaches and teammates praised Benjamin for his initiative, drive, and commitment to making the venture work. Consistent with his stated goals for the company, Benjamin had begun to reach out to students at other institutions including the University of Florida, Santa Clara, Bentley, UCLA, and  Rutgers.
A good student whose interests were ignited by something that he learned in the classroom was barred from playing basketball for a time because he was fulfilling his promise as a student and that promise was in conflict with NCAA rules. In his efforts to create and build a brand, a specific issue arose when his t-shirt supplier asked if they could feature Benjamin in a company newsletter. Uncertain if the request would fall under a news story or promotional piece, Benjamin sought assistance from his schools’ athletics compliance office. In turn, they sought assistance from the Atlantic 10 Conference office.
In the course of that inquiry and as a result of Benjamin’s good-faith effort to follow NCAA rules, he found himself in the improbable position of being declared ineligible to play (Hruby, 2013). Researching OVWA’s Facebook and Twitter accounts, the Atlantic 10 compliance office found photos of Benjamin wearing the apparel. When he learned that posting images of him modeling his own clothing line was a violation of NCAA rules, and the penalty he would pay was banishment from the team, Benjamin said, “I thought it was a joke at first. I didn’t really think they would kick me off of the team because of this. It was then that I realized how serious this was” (Riddick, 2013). After filing an appeal, the NCAA reinstated him but not before Benjamin scaled back his sales efforts and agreed to remove his name and image in association with the company.


[bookmark: _bookmark244][bookmark: _bookmark243]While the source of the restraints placed on college athletes relative to their capacity to run their own businesses may elude the average person, college sports insiders would most likely point to the 2012–2013 NCAA Division I Manual, a rulebook of roughly 450 pages, and cite bylaw 12.4.4, which pertains to self-employment.1 That bylaw notes, “A student-athlete may establish his or her business, provided the student-athlete’s name, photograph, appearance or athletics reputation are not used to promote the business” (p. 70). The Benjamin and Joseph cases highlight the intersections that exist between the business of college sports and the central goals of higher education that are often in conflict.
Why does the NCAA have such a concern over whether college athletes grab hold of an idea and make money off of it using their own image? Why does the NCAA care if a college athlete like Benjamin, a marketing major, were to recognize his own value in promoting a line of sports apparel and promoting the product to his own economic benefit?
College athletes are certainly not experiencing economic windfalls from their participation in the college sports system. While the salaries of head coaches in the major revenue-producing sports of football and men’s basketball have risen 650% from 1986 to 2010 (Clotfelter, 2011), limits on what college athletes can earn remains defined largely by the athletic scholarship as adopted in the mid-1950s. Research from Huma and Staurowsky (2010, 2011) demonstrate that even college athletes who receive full-ride scholarships do not have all of the expenses associated with their college education covered. Due to the composition of the full athletic scholarship, which provides for tuition, room and board, and books, there is a financial shortfall between the cost of attendance and a full scholarship, generally between $3,000 and $5,000 per year. While college athletes are permitted, if they demonstrate financial need, to receive additional support up to the full cost of attendance through federal programs such as Pell grants and other funding, the ability of Joseph and Benjamin to close that gap through their own initiative and

business skill is foreclosed. As a matter of scale, the scholarship shortfall that exists for entire college football teams would cost less to cover than what a coach might earn in bonuses in a given year (Huma & Staurowsky, 2010).
[bookmark: _bookmark245]Lessons from the Benjamin and Joseph cases suggest that, within the framework of NCAA rules, a college athlete’s entrepreneurial spirit and capacity to recognize commercial opportunities and monetize them have the potential to threaten the NCAA’s conception of amateurism. Considered a defining principle of college sports, the NCAA Bylaw 12.01.1 states that “only an amateur student-athlete is eligible for intercollegiate athletics participation in a particular sport” (NCAA, 2012–2013, p. 59). In Benjamin’s case, his amateur standing and eligibility to play were threatened because he violated a prohibition that athletes may not use their athletic skill (directly or indirectly) for pay in any form in that sport (NCAA, 2012–2013, p. 59).

NCAA CONTROL OF  COLLEGE ATHLETES’ LIVES
An answer to the question as to why the NCAA reaches into the lives of college athletes and imposes rules regarding the use of their names, images, and likenesses may be found, in part, in the observations of Walter Byers, the first full-time executive director of the NCAA. In his memoir, Byers referred to amateurism as economic camouflage for monopoly practice where the NCAA reserved the right for itself to make money off of the names, likenesses, and images of athletes, precluding others from doing so. If the NCAA were to relax the limitations on college athletes to earn money from their images and likenesses, that would then open the door for athletes to access a share of college sports revenue or compete with the NCAA for sponsors and financing. Such a potentiality would threaten the ability of the NCAA to monopolize the college sports industry in service to its own economic interests.
The NCAA rules governing who gets to use the names, likenesses, and images of college athletes has become the substance of several lawsuits, one of the most widely discussed being O’Bannon v. NCAA. In 2009, a former UCLA basketball player Ed O’Bannon sued the NCAA and its business partners, EA Sports and Collegiate Licensing Company (CLC) alleging that they had conspired to deny athletes compensation for the use of their names and likenesses in an array of commercial ventures, including but not limited to video games and television broadcasts (McCann, 2013). Through this conspiracy, the NCAA was alleged to have violated antitrust law by preventing athletes from entering into group licensing agreements. O’Bannon further contended that the accumulated effect of NCAA amateurism rules designed to deceive athletes into signing away their rights to their own images and names  has been a violation of athletes’ right of publicity (a property interest in one’s image, voice, or other characteristics). The NCAA maintained in its defense that it neither licenses the likenesses of athletes nor prevents athletes from doing so (McCann, 2013).
In September 2013, two of the defendants in O’Bannon, EA Sports and CLC, settled for the sum of $40 million, leaving the NCAA as the remaining sole defendant. On the same day that the EA Sports and CLC settlement was announced, the NCAA’s legal counsel, Donald Remy, said, “We’re prepared to take this all the way to the Supreme Court if we have to. We are not prepared to compromise on this case” (Berkowitz, 2013).
[bookmark: _bookmark246]The dispute over the value of college football and men’s basketball players in revenue-producing sports and the right of an individual to have control of his or her image and who can profit from it was at the heart of the O’Bannon case. In August 2014, a complicated finding was issued in O’Bannon that allows schools to offer athletic scholarships up to the full cost of attendance and provides for schools to set aside a limited amount of revenue generated from licensing to be held in trust for players until they graduate or their eligibility expires (Wilken, 2014). As of the time of this writing, the NCAA expressed an intention to appeal the decision, asserting that it does not believe that its business practices violate antitrust laws (Tracy, 2014). Much remains to be resolved in terms of the legal issues relative to what the O’Bannon ruling means. While the NCAA continues to argue that the rules in place are put there to ensure that college athletes are treated like all other members of the student body and are designed to create a clear line of demarcation between college and professional sports, and while O’Bannon has challenged some of those assertions, the impact of the rules at present continues to intrude on the commercial spheres in which college athletes may be able to profit off of their own labor and celebrity, and as the cases of Benjamin and Joseph illustrate, NCAA rules limit the ability of college athletes to lead full lives as students, entrepreneurs, and citizens.

THE NCAA MYTH  OF THE STUDENT-ATHLETE
[bookmark: _bookmark247]The contradiction in the stated position of the NCAA that “graduating from college is as important as winning on the playing field” is borne out in a number of ways in the relationship between colleges and universities and scholarship athletes.2 Despite claims that academics are the first priority, college athletes are awarded athletic scholarships on

the basis of their ability to perform athletically and must perform athletically in order to retain their athletic scholarships.
In the fall of 2013, four NCAA Division I athletic directors groups under the banner of 351 Division I Athletic Directors—One Voice pledged that college athletes would never be paid. This obfuscation denies the fact that college athletes are paid. What is under dispute is whether they are compensated adequately for what they do.
Emblematic of this continual form of verbal bait and switch is the discussion regarding the “miscellaneous expense allowance” or “stipend.” The NCAA Division I Board of Directors passed a proposal in the fall of 2011 approving the addition of a stipend up to $2,000 to scholarship athletes up to the full cost of attendance. Pushback from the membership resulted in a reversal regarding the stipend with officials representing the major conferences within the NCAA urging its adoption. A stipend, as defined by Merriam-Webster’s Dictionary is “a fixed regular sum paid as a salary or allowance.”
STAKEHOLDER PERSPECTIVE
NCAA Controls in  Conflict with Athlete  Interests
A former two-time Minnesota state high school champion in the sport of wrestling with a promising future at the University of Minnesota’s wrestling program, Joel Bauman, found himself facing an opponent who would not yield. That opponent would be the NCAA. As a sophomore redshirt, Bauman was found to be in violation of NCAA rules governing the use of his name, likeness, and image when he performed as a singer under his own name in online videos. By so doing, Bauman violated the NCAA’s principle of amateurism by allowing his name to be used in the promotion of a commercial entity and subsequently lost his eligibility. Bauman learned that if he used an alias and made no reference to himself as a Minnesota wrestler, he would have retained his eligibility. Confronted with the choice of presenting an inauthentic image of himself in his videos or losing his eligibility to compete in his sport, Bauman opted for his music career. In explaining his reasoning, he said, “I’m Joel Bauman—it’s my message. It’s not Little Joel or MC Joel. It’s me.” He went on to say, “The way you fight a movement is by being a movement yourself. I need to show people I’m serious about inspiring people. When that happens, it will speak for itself.”


[bookmark: _bookmark251][bookmark: _bookmark248][bookmark: _bookmark249][bookmark: _bookmark250]College athletes live in a world where linguistic subterfuge is common currency. In August 2013, the Twitter feed for the NCAA’s National Student-Athlete Advisory Committee (NSAAC) featured an image of actor James Van Der Beek with the caption in bold block letters “YOU KNOW OPTIONAL MEANS MANDATORY.” 3 College athletes are told that they are only playing their sports 20 hours a week in season when the NCAA rules alter the meaning of the term “one hour.” On a competition day, no matter how many hours an athlete may be involved in his or her sport, only three hours will be recorded.4 Thus, on a game day that might take up nine hours of an athlete’s life, only three hours are reported. Further manipulations around the amount of demands placed on a college athlete’s time and energies are found in the labeling of some activities as “countable” (practice, games, meetings called by coaches) and “uncountable” (“voluntary” practices, training room visits, meetings that athletes call with coaches).5
Such a system does not, by itself, support a determination that the mission of higher education, which holds as a core principle the importance of intellectual honesty and a search for the truth, is upheld by the athletics enterprise (American Council on Education, 2005). College athletes in general, and scholarship athletes in particular, have few meaningful ways to challenge this system or decline to participate in it without jeopardizing their ability to play.
The NCAA points to the National Student-Athlete Advisory Committee (SAAC) structure as a mechanism for athletes to express their views. Notably, while the SAAC concept has been around for more than 25 years, the  number of lawsuits filed by college athletes alleging that the NCAA has imperiled their health and safety and worked to suppress their access to just compensation have grown substantially. According to reporter Jon Solomon (2014), “At least 65 former college athletes are suing the NCAA over its handling of concussions” (para. 1). Apart from organizations such as the National College Players Association (NCPA), which has represented the interests of roughly 17,000 college football and men’s basketball players through advocacy efforts targeting health and safety, education, and compensation for more than 15 years, athletes have had to resort to lawsuits and public pressure to effect change, efforts that are costly, that often require more years than their playing time as college athletes to resolve, and that threaten their security because of the potential for them to be labeled troublemakers.
[bookmark: _bookmark252]The careful and calculated language of the “student-athlete” and its attendant vocabulary is that it defines a certain hybrid status for college athletes where it is difficult for them to access their rights as students and they are

denied any access to rights as employees, because they are not viewed as either (Staurowsky, 2014). In 2014 the NCAA announced a new governance structure that granted autonomy to the five most powerful conferences in college sport: the Atlantic Coast Conference (ACC), Big Ten, Big Twelve, Pac-12, and the Southeastern Conference (SEC). Because college athletes have been afforded few avenues to offer feedback on the rules that govern their lives and have no capacity to vote on rules that have previously been imposed unilaterally, the new structure provides representation for athletes throughout the governance structure, providing them the opportunity to vote for the first time in NCAA history. Whether this system genuinely addresses the diverse issues experienced by athletes remains  an open question. The percentage of representation at each level is as follows:

[image: ]NCAA Board of Directors (BOD): The chair of the National SAAC sits on the BOD, the only athlete on a 24- member board (representing 4%).
[image: ]NCAA Council: Of the 40-member council, there are two athletes. Votes made by athletes represent 3.1% of the total due to the variable weighting assigned to various representatives on the council.
[image: ]NCAA Autonomous Power Five Conferences: Out of 80 representatives in total from these conferences, 15 are athlete representatives, 20% of the vote at this level (Hosick, 2014).

With such limits, and with limited voting in the rule-making process within the NCAA, they are trapped in a system that appears benign but routinely strips them of rights that others have as a matter of their place in society.
Arguably, in the cases discussed, Benjamin and Joseph had difficulty exercising their rights under the U.S. Constitution to work and to access an education that was free of intimidation under university student conduct codes. There will be those who argue that college athletes, by virtue of their agreement to play college sports at an NCAA institution, are obligated to play by the rules as approved by the NCAA’s membership. However, college athletes working under this kind of system, without the benefit of collective bargaining and an advocacy group, such as a players association or union, that is fully funded to represent the interests of athletes external to the NCAA, are limited by the structure imposed on them by college sport administrators who have significant conflicts of interests.

COLLEGE  SPORTS REFORM
[bookmark: _bookmark253]Between 2008 and 2014, the college sports industry has undergone an unprecedented amount of upheaval. As the financial stakes grow ever greater, and as the effects of 24-hour, 7-day-a-week television coverage leads to increasing scrutiny, charges of hypocrisy and calls for reform have been persistent. Some have taken the form of legal challenges, new legal theories, and recommendations for the U.S. federal government to intervene.

Selected  Legal Challenges
The proliferation of lawsuits and calls for federal government intervention into the college sports industry attests to increasing awareness that old pronouncements regarding the NCAA’s principle of amateurism have lost their valence as current college sports marketplace reality catches up with its fictional past. Legal challenges to the NCAA allege that those in the college sports industry engage in practices that violate antitrust laws harming athletes in the process through limitations in levels of compensation and inadequate protections to player health. In White v. NCAA (2006), former NCAA Division I football and men’s basketball players argued that the NCAA engaged in an unlawful restraint of trade by limiting their compensation to tuition, room and board, and books, creating a shortfall between what a grant-in-aid or athletic scholarship covered and the full cost of attendance. Sidestepping an antitrust ruling that would have resulted in the NCAA paying triple damages, it agreed to a settlement that provided for eligible former athletes to be reimbursed up to $2,500 (the average amount of the scholarship gap at that time) for school expenses associated with undergraduate, graduate, or professional certificate education or a one-time payment of
$500 (Hosick, 2008).
The year 2009 brought a ruling from a judge in the Court of Common Pleas in the state of Ohio in favor of Oklahoma State baseball player Andy Oliver (Fitzgerald, 2009). Oliver was accused of receiving improper representation from attorneys in violation of NCAA bylaw 12.3.1 when Oliver was trying to determine if he was going to sign with a professional team or accept an offer to play at the college level. The court determined that the NCAA rule, which allows for athletes to have attorneys or advisors but prohibits them from being in the room when athletes are considering offers from professional teams, interfered with the attorney-client relationship. On appeal, the case was eventually settled, and the NCAA rule remained intact (Weiner, 2012). As Lockhart (2010) notes,

however, regardless of the NCAA’s insistence on retaining it, members of the legal community are aware of the persuasiveness of the court’s determination to discourage its enforcement due to the prospect of future lawsuits should the NCAA attempt to do so. Lawyer Jeff Kessler, credited with bringing free agency to the National Football League (NFL), has said, “Another court can come to exactly the same conclusion and hold the policy unlawful, and the fact that the decision has been vacated does not make its reasoning any less persuasive” (as cited in Lockhart, 2010, p. 179).
[bookmark: _bookmark254]In John Rock v. NCAA (2012) a former college football player from Gardner Webb alleged that he was stripped of his scholarship by a newly hired head football coach contrary to promises made to Rock by the previous coach. Rock asserted that he was told by his previous coach that as long as he maintained athletic and academic eligibility, he would retain his scholarship. Troubles arose, according to Rock, after he missed several spring practices because he was completing an off-campus internship required for his academic degree in the spring of 2010. As related by Rock, the new coach viewed the player’s absences as evidence of a lack of commitment to the team, providing grounds for the scholarship to be withdrawn. Rock sued the NCAA, questioning whether NCAA restrictions on the number and amount of athletic scholarships constitutes an illegal restraint that limits the ability of college athletes to market their services in a free and open market (John Rock v. NCAA, 2012; Weiner, 2012). Although his initial suit was thrown out, he refiled it, and it recently survived a motion to dismiss (John Rock v. NCAA, 2012).
While Rock, O’Bannon, and Oliver have contested NCAA rules limiting compensation and access to player representation, a lawsuit filed by former Eastern Illinois football player Adrian Arrington accused the NCAA of endangering the health and safety of college athletes by failing to establish a clear policy regarding the handling of concussions. In a request for class-action certification in the case, plaintiffs included a report by Robert Cantu, medical director of the National Center for Catastrophic Sports Injury Research, who cited an internal NCAA survey that found that “nearly half of college athletic trainers had put athletes showing signs of concussion back in the same game in contradiction of well-settled practices within the scientific community that an athlete should never be permitted to return to play on the same day after a concussion diagnosis” (Axon, 2013).
In August 2014, the NCAA offered to settle the Arrington case (and others that were consolidated with it) for $70 million, an amount that would create a fund to provide medical monitoring to all current and former athletes who played NCAA-sponsored sports on or prior to the date of the settlement but offer nothing to the athletes who brought the suit (McGuire, 2014). The proposed settlement of these cases has been controversial, characterized by Jay Edelson, one of the plaintiffs lawyers, as “truly a rarity: a settlement where the class members get nothing but are forced to give up everything. Injured student athletes will be … left in the dust” (as quoted in Tarm, 2014, para. 4).
Whether pressure from lawsuits will permanently change the way athletes are treated in the college sports industry remains to be seen. In White, Oliver, and Arrington the NCAA opted to settle rather than alter its rules structure. In O’Bannon, the ruling may take months and possibly years to sort out, especially if the NCAA proceeds with the planned appeal of that ruling.

The  Possibility of College  Athletes Being Designated as  Employees
[bookmark: _bookmark255]Despite the historical fact that NCAA decision makers in the 1950s were aware that they were establishing a pay- for-play system by creating the athletic scholarship and by the NCAA’s subsequent adoption of the term student- athlete (Byers, 1995; Sack & Staurowsky, 1998), “the NCAA has repeatedly prevailed in workers’ compensation claims brought by severely injured college athletes,” thus foreclosing on opportunities for athletes to gain access to rights as employees and to unionize (Fram & Frampton, 2012; Sack & Staurowsky, 1998). Legal scholars have searched for ways under the National Labor Relations Board (NLRB) for athletes to be designated as employees under federal labor law. Fram and Frampton (2012) suggest: “Labor law has articulated theoretical frameworks (in certain jurisdictions at least) that would likely encompass college athletes as “employees.” In at least a dozen states, we believe college athletes would be among those individuals entitled to certain statutory protections, should they collectively undertake to alter the conditions under which they labor” (p. 1078).
In January 2014, Northwestern football players, led by former quarterback Kain Colter, petitioned the NLRB seeking recognition as employees with the right to form a labor union (Borden, 2014). Within two months, NLRB regional director Peter Sung Ohr had determined that football players at Northwestern who received full grants-in- aid were employees based on a common-law definition of an employee as “a person who performs services for another under contract for hire, subject to the other’s control or right of control and in return to payment” (Vary & Dubin, 2014, para. 6). In the ruling, Ohr noted that athletic scholarships are awarded solely for athletic performance and may be withdrawn for nonperformance; that the scholarship agreement is itself a “tender” of employment; that

there was value in the services provided to Northwestern by football players as evidenced in the $235 million generated by the team between 2003–2012; and that the array of rules that govern a Northwestern football player’s life from the necessity of registering a car with the athletic department to policies pertaining to activity on social media to conduct codes to regimented training and practice schedules offered support for a conclusion that certain college athletes deserve the protections that come with the designation of employment status.
While Northwestern University opted to appeal and as of this writing that appeal is pending, reaction around the country to the ruling varied widely. Because the NLRA applies only to private institutions, some have wondered if the Northwestern ruling presents a threat to the college sports system (Staurowsky, 2014). In an attempt to avert the question entirely in the state of Ohio, legislatures have moved a proposal that would bar college athletes from being recognized as employees. In a further development, the State Employees Association of North Carolina extended a welcome to college athletes who are on scholarship to become members and to receive the benefits that being employees might afford.

Calls  for U.S.  Government Intervention
[bookmark: _bookmark256]During the past five decades, the U.S. Congress has held approximately 30 separate formal hearings on the NCAA or amateur or collegiate athletics and has produced 17 reports regarding the NCAA and the related topics of amateur or collegiate athletics. To date, Congress has remained unmoved to enact legislation to regulate the NCAA (Johnson, 2013). Bloomberg News’s Washington editor, Albert Hunt (2011), wrote about the necessity for the federal government to intervene in college sports, given the “corrosive corruption” that existed in “top level intercollegiate athletics,” evidenced by “cheating, paying players under the table and taking advantage of other athletes, while turning a blind eye to criminal activities.” Recognizing Congress’s interest in college sports but its failure as yet to intervene, Johnson (2011) proposed the Collegiate Athlete and Employee Fairness Act (CAEFA) as a potential solution to many of the recurring and seemingly irresolvable issues that have plagued college sports by inserting the free market into system.
The major elements of CAEFA would require that the NCAA and any related associations be designated not as IRS 501(c) (3) charitable entities but rather as 501(c) (6) trade association entities (similar to the NFL) and that revenue derived from athletic programs be operated from within higher education institutions, audited in accordance with generally accepting accounting principles, and reported separately with its annual IRS Form 990. Under CAEFA, provisions would be made to provide college athletes with disability, health, and life insurance and to have rights and privileges accorded to students and employees at their institutions. CAEFA also calls for Congress to “establish an administrative law system within the Department of Education to adjudicate any enforcement of any rules or regulations of any entities purporting to regulate colleges and universities and their college athletes,” with appeals to be heard by the Federal Circuit Court of Appeals and the U.S. Supreme Court if granted cert (Johnson, 2013).
An alternative approach to a federal enforcement agency for college sports is the adoption of an antitrust exemption for the NCAA and college conferences that proposers, like The Drake Group, believe will allow for  greater ability to rein in excesses in the college sports system. In October 2013, The Drake Group announced that it is developing the College Athlete Protection Act with the goal of turning the NCAA “back into something more academic oriented, rather than just going all out professional” (Grasgreen, 2013). According to a preliminary draft form as of this writing, the act would seek an antitrust exemption to rules that have commercial consequences, such as limiting games to weekends and school vacation periods; provide for a restructuring of NCAA governance by replacing the Executive Committee with a Board of Directors with more equal balance between the association’s competitive divisions; and include due process protections for athletes (Grasgreen, 2013). It is expected that the proposal will be submitted to Congress as an amendment to the Higher Education Act of 1965.

CONCLUSION
College athletes in the twenty-first century have been born into a system not of their own making where rules and regulations passed by college sports authorities are brought to bear on their lives in ways that distinguish them from the rest of the student body. In the absence of a viable advocacy group, such as a players association or other collective bargaining entity, college athletes are vulnerable to the impact of college sports business practices that restrict their rights as students, citizen, and athletes. As court cases roll on and calls for reform continue, a model of college sports reform that places the athlete at the center, not as a commodity but as a human being, would be

important in rectifying the persistent problems that plague the enterprise.
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The system of intercollegiate athletics, specifically commercialism and the drive for winning and revenue generation, influences many areas in American higher education. One of the most evident influences is the recruiting of prospective athletes for college and university athletic teams. The teams with the most talented and athletically gifted athletes will likely succeed by winning more on the field or court of play. Recruiting for an elite prospective athlete by college and university teams is as competitive as the games themselves. The stakes are extremely high, as many institutions have decreed their respective athletic departments as the “front porch” or the cleanest and clearest  window through which the public views the institution (Suggs, 2003). By extension, many claim that successful winning athletic teams will benefit the institution overall through greater funding, marketability, applications, fundraising, and even improved academic programs (Frank, 2004; Litan, Orszag, & Orszag, 2003). The proliferation of enhanced media opportunities through television, social media, and internet platforms also vastly increases the competition for the best recruits as it is believed that the enhanced multimedia exposure available to multiple institutions adds to the front-porch concept. This exposure is often called “free advertising” for not just the athletic program but the institution overall. Although the result of this exposure is difficult to quantify positively or  negatively, institutions are constantly pushing for winning teams to generate that publicity. Many factors shape a winning athletic program, but in the end it starts with the recruited athlete.
[bookmark: _bookmark263]Recruiting is mostly built on hope, but for those teams that do win consistently and compete for championships, there certainly can be lucrative benefits, specifically in coaching and administrative salaries, and although not guaranteed, some short term gains in finances, applications, and marketability (Frank, 2004). If it turns out that these aforementioned gains do not happen, then those same coaches may be terminated. In most cases, hope reigns supreme, and getting a superior athlete or athletes can make the hopes and dreams of coaches, fans, and administrators grow exponentially. The drive to recruit the best athletes that fit a certain institutional model and commitment to athletics is reflected in the National Collegiate Athletic Association (NCAA) three-division model and other intercollegiate athletics governing bodies. No matter the level or the size of school or conference, it all starts with the basic building block for any team or athletic program—the athlete. The recruited athlete will likely have choices where to go to school and participate in his or her sport. For schools that are enrollment-driven for the bulk of funding, such as smaller private schools at the NCAA Division II and III levels, recruiting the athlete that fits the school mission and model can often be as competitive as larger Division I schools. While the drive for winning and revenue generation might not be as acute, the pressure exists to win and field enough athletes to help the institution sustain itself. It is a different kind of pressure, but enough for coaches to recruit the best athletes they can.
STAKEHOLDER PERSPECTIVE


Recruiting
John Infante of athletics scholarships.net and former Division I compliance director reflects on the recruiting process.

In all areas of NCAA rules, there is an interplay between monitoring and education. But nowhere is that more evident than in the NCAA’s recruiting rules. Not only are the recruiting rules some of the most highly nuanced and technical; they are also applied most often by coaches in field, without ready access to a compliance officer or NCAA manual.
As a result, recruiting rules education has traditionally been about hammering the basics to make sure coaches internalize the most important rules. No contact with juniors. No letters or emails to sophomores. One call per week. No unofficial visits during a dead period.
For most of the history of modern NCAA enforcement, monitoring became increasingly labor-intensive.
Infractions cases and NCAA interpretations drove best practices that normally resulted in having a human being review more documents more often. Phone calls went from something coaches tracked with handwritten notes that the compliance office might review if accusation of a violation was received to include a complete accounting of all phone contact that was audited regularly against phone bills.
One of the biggest recent advancements in recruiting monitoring has been to automate the process. Phone calls are logged automatically via smartphone apps and audited against phone bills automatically by software programs. This has freed compliance offices to focus attention on other areas. In recruiting, the expectation for education has risen as the cost in terms of time of robust (even comprehensive) monitoring has gone down.
Expect this trend to continue as technology advances and expands into other areas. Mobile apps and web services could one day automate the process of logging evaluations, tracking recruiting calendars, and documenting official visits. As with phone calls, this will create an expectation for compliance officers to expand their efforts in other areas.
Sooner rather than later, the cliché of the compliance professional staring at phone bills and travel receipts will become a thing of the past. If the pace of recruiting deregulation speeds up, compliance professionals will quickly find themselves doing far less recruiting monitoring than they do now.
But at the same time, reforms like the new head coach control philosophy will raise the stakes of every recruiting violation. Education will have to become more sophisticated, including teaching head coaches how to monitor recruiting activity. So while monitoring will become automated and education of individual rules will get easier, recruiting will still hold a large portion of a compliance professional’s attention and anxiety.


[bookmark: _bookmark264]With this in mind, this chapter focuses on the largest and best-known intercollegiate athletics governing body— the NCAA— at the Division I level. Using the NCAA as template, this chapter examines the history of the NCAA and recruiting, the relationship of academics and recruiting, the recruiting process, recruiting rules and definitions, and the future of recruiting in intercollegiate athletics using new technologies.
Recruiting is often called the “lifeblood” of American intercollegiate athletic programs (Belotti & Ley, 2011).
This is certainly true at the highest levels of competition where simple economics rule. The teams with the best players and the most resources win more often and likely generate more revenue. Much of the revenue is spent on recruiting the best athletes available—so much so that many elite NCAA Division I programs have massive or even unlimited recruiting budgets. The University of Georgia spent over $600,000 on recruiting in 2011–2012, a figure that is close to 10% of the entire football budget (Ching, 2013). Those schools that must budget more effectively due to lesser revenue still spend a large portion of team budgets on recruiting the best-possible prospective athletes.
Typical costs for recruiting are vast and can run into the thousands of dollars for a prospect who may not even attend a school that has invested a large amount of time and money in him or her. Such is the competitive game of recruiting. It is a game that you play—but you may not win.

HISTORY OF  RECRUITING  IN  INTERCOLLEGIATE ATHLETICS
Intercollegiate athletics have been a part of higher education and university life since the early eighteenth century. Intercollegiate athletic competition in the United States is traced back as early as the 1820s to football and rugby games between Ivy League schools like Harvard, Yale, and Princeton (Crowley, n.d.; Falla, 1981). During that time, concerns were raised about the violent nature of sporting events, particularly football. In 1906 the Intercollegiate Athletic Association of the United States was officially established as an intercollegiate athletics governing body and

was later renamed the National Collegiate Athletic Association (NCAA) in 1910.
[bookmark: _bookmark265]At the first NCAA Convention in July 1946, the participants drafted the statement Principles for Conduct of Intercollegiate Athletics (Brown, 1999; Sack & Staurowsky, 1998). According to Falla (1981) and Brown (1999), the principles concerned topics such as adhering to the definition of amateurism and not allowing professional athletes to compete, holding athletes to the same sound academic standards as the student body, awarding financial  aid without consideration for athletic ability, and developing a policy of “recruiting that basically prohibited a coach or anyone representing a member school from recruiting any prospective student athlete with the offer of financial aid or any equivalent inducement” (Falla, 1981). During this time, there was a major problem of athletes receiving compensation for their athletic services, which was in direct conflict with NCAA and U.S. amateurism rules. The athletic scholarship had not yet been introduced, and this effort, later known as the Sanity Code, was the first legitimate attempt to regulate academics, eligibility, and recruiting (Falla, 1981). Even though the Sanity Code was later repealed, it set a precedent for how academics, eligibility, recruiting, and financial aid would be governed in  the future, all of which remain the core areas that intercollegiate athletics governing bodies regulate.
In 1982 the American Council on Education established an ad hoc group, the Committee on the Problems of Major Intercollegiate Athletics Programs, to address the problem of institutional initial eligibility standards versus establishing a national initial intercollegiate athletic eligibility standard and, as such, served as a political force to get the proposition adopted (The Crisis, 1990). In September 1982, committee members had written proposals that would toughen initial eligibility and academic progress rules for prospective recruited and nonrecruited athletes.
These proposals were later modified to require a prospective athlete to graduate from high school with at least a
2.0 grade point average on a 4.0 scale in a core curriculum of 11 academic courses, eventually becoming the foundation for future reform related to the controversial NCAA Proposition 48 legislation (Funk, 1991). The Proposition 48 standard, although passed in 1983, was not officially adopted for Division I colleges and universities until 1986. Under the newly proposed standards, a prospect needed a 2.5 grade point average (out of a possible 4.0) in 13 core high school units, along with a combined minimum SAT score of 700, or a minimum 17 score on the ACT. These new rules still allowed athletic programs to recruit athletes who are deemed academically deficient and encourage them to attend a junior college or prep school to improve their academic record.
[bookmark: _bookmark266]In 1994 the NCAA Initial Eligibility Clearinghouse (now called the NCAA Eligibility Center) was established. The Clearinghouse was developed as a national center for determining initial eligibility of recruited athletes for all NCAA Division I and II institutions, thus eliminating member institutions themselves from the initial eligibility certification process. Prior to the creation of the Clearinghouse, colleges and universities, some under pressure from alumni and coaches, could conveniently change a basic math course into a core course with the stroke of a pen, thus aiding in the recruitment of the prospect regardless of academic deficiencies (McMillen, 1992). With these changes, the NCAA believed that if recruited athletes were better prepared for college-level work, they, in turn, would have a legitimate chance to graduate. These new initial eligibility requirements changed recruiting forever, as institutions were forced to take a closer look at whether prospective athletes could actually perform academically while competing athletically at a high level.

THE  RECRUITING PROCESS
Recruiting athletes is considered almost an additional full-time job that involves coaches, staff, families, and other university personnel. It has evolved along with college sports to a very technical science that today uses all forms of multimedia platforms such as the internet, specific computer programs, a plethora of recruiting services, social media, texting—and still the standbys of letters, phone calls, and in-person visits. Most coaching staffs have a coach who is designated recruiting coordinator, and many large institutions have numerous employees working for their football and men’s basketball teams in a pseudo–player personnel department. As hard as college teams fight in the swimming pool, the field, track, or court, the institution’s fight for the best athlete can be just as intense. Some coaches may keep a visible wall-mounted sign that reads: “Recruiting is like shaving, if you don’t do it every day you look like a bum.” Balancing the desire to get a great athlete who will help the team with the evolving and changing academic requirements is a challenge, but institutions will do all that they can (hopefully within the rules of the governing body) to get a player that fits their program. Even then, it might not be enough, as oftentimes one school watches a prize recruit go to a rival institution.
To fully understand the recruiting process at all levels of intercollegiate athletics, it is important to understand the policies and consequences that the process entails. There is no one-size-fits-all approach when it comes to identifying and recruiting a prospective athlete to an institution, but it is considered an art form by some coaches.

And, to some degree, the recruited athletes want to make sure they are going to the best team that can showcase their talents, while also earning a college education. It is important to note that stakeholders involved in this recruiting process must adhere to NCAA rules, otherwise, there are likely eligibility consequences before the athlete even puts on a uniform. The first citation in NCAA (2012–2013) Bylaw 13 states:

The recruitment of a student-athlete by a member institution or any representative of its athletics interests in violation of the Association’s legislation, as acknowledged by the institution or established through the Association’s enforcement procedures, shall result in the student-athlete becoming ineligible to represent that institution in intercollegiate athletics. (p. 77)

[bookmark: _bookmark267]Even with present technology and access to prospects through internet sites, television, and other multimedia, recruiting starts with prospecting for the perfect athlete to fit a specific team need. According to the NCAA Manual (2012–2013), a prospect is defined as a student who has started ninth-grade classes; before the ninth-grade year, a college can give him or her, relatives, or friends any financial aid or other benefits that the college does not provide to students generally in an attempt to get an early start on courting the prospect. Prospecting for an athlete can be a time-intensive process that starts with recruiting lists provided by recruiting services, contacts with high school coaches who give information on athletes to the colleges, information from the prospects themselves, and prior knowledge of a prospect through a previous evaluation of other recruited athletes. While not an exhaustive list, teams will start with hundreds if not thousands of prospects and begin to pare that list down by athletic position needs and academic ability. Prospecting starts early, and amazingly some college teams offer scholarships to prospects who have not even started high school (Smith, 2013).
If the prospective athlete is one that an athletic program wants, the institution generally will issue an agreement called the National Letter of Intent (NLI) on a predetermined signing day or during a permissible signing period. The NLI is a voluntary program administered by the NCAA Eligibility Center. An NCAA Division I or II institution does not have to participate in this program, but most do, as it generally protects the athlete and the institution. By signing an NLI, the college-bound athlete agrees to attend the college or university for at least one academic year in exchange for athletics financial aid for one academic year from the college or university (NCAA, 2012).

RECRUITING  RULES  AND DEFINITIONS
[bookmark: _bookmark268]NCAA recruiting legislation is governed by NCAA Article 13 (NCAA, 2012–2013). Importantly, recruiting rules are different and distinct for football and men’s and women’s basketball. Most of the other sports operate under similar recruiting guidelines, but it is always important to check with the athletic compliance office, the conference office, or the NCAA itself. NCAA member schools have adopted important rules and definitions1 for college-bound athletes, and several key rules are outlined:

1. Contact. A contact occurs any time a coach has any face-to-face contact with a student-athlete or his or her parents/guardian off the college’s campus and says more than hello. A contact also occurs if a coach has any contact with a student-athlete at his or her high school or any location where the student-athlete is competing or practicing.
2. Contact Period. During this time, a college coach may have in-person contact with a college-bound student- athlete and/or his or her parents/guardian on or off the college’s campus. The coach may also watch the student- athlete play or visit his or her high school. The student-athlete and parents/guardian may visit a college campus, and the coach may write and telephone the student-athlete during this  period.
3. Dead Period. The college coach may not have any in-person contact with the college-bound student-athlete and parents/guardian at any time in the dead period. The coach may write and telephone the college-bound student- athlete and parents/guardian during this time. It is often believed that a “dead period” means absolutely no recruiting activities at all, but phone calls and written correspondence are allowed.
4. Evaluation. An evaluation is an activity by a coach to evaluate the college-bound student-athlete’s academic or athletic ability. This would include visiting the student-athlete’s high school to review academic records or watching the student-athlete practice or compete.
5. Evaluation Period. The college coach may watch the college-bound student-athlete play or visit his or her high school, but cannot have any in-person conversations with the student-athlete and parents/guardian off the college’s campus. The student-athlete and parents/guardian can visit a college campus during this period. A

coach may write and telephone the student-athlete and parents/guardian during this time.
6. Official Visit. An official visit is any visit to a college campus by the college-bound student-athlete and parents/guardian paid for by the college. The college may pay the following expenses:
[image: ]The college-bound student-athlete’s transportation to and from the college

[image: ]Room and meals (three per day) while the student-athlete visits the college

[image: ]Reasonable entertainment expenses, including three complimentary admissions to a home athletic contest

Before a college may invite the college-bound student-athlete on an official visit, the student-athlete will have to provide the college with a copy of his or her high school transcript (Division I only) and SAT, ACT, or PLAN score and register with the NCAA Eligibility Center.

7. Quiet Period. The college coach may not have any in-person contact with the college-bound student-athlete and parents/guardian off the college’s campus. The coach may not watch the student-athlete play or visit his or her high school during this period. The student-athlete and parents/guardian may visit a college campus during this time. A coach may write or telephone the student-athlete and parents/guardian during this time.
8. Unofficial Visit. An unofficial visit is any visit by the college-bound student-athlete and parents/guardian to a college campus paid for by the student-athlete and/or parents/guardian. The only expense the student-athlete may receive from the college is three complimentary admissions to a home athletic contest. The student-athlete may make as many unofficial visits as he or she desires and may take those visits at any time. The only time the student-athlete cannot talk with a coach on campus during an unofficial visit is during a dead period.
9. [bookmark: _bookmark269]Verbal Commitment. This phrase is used to describe a college-bound student-athlete’s commitment to a school before he or she signs (or is able to sign) a National Letter of Intent. A college-bound student-athlete can announce a verbal commitment at any time. While verbal commitments have become very popular for both college-bound student-athletes and coaches, this “commitment” is not binding on either the college-bound student-athlete or the school. Only the signing of the National Letter of Intent accompanied by a financial aid agreement is binding on both parties. Thus, recruiting athletes in middle school does not mean they have to attend the school they verbally commit to.
10. Telephone Calls/Written Correspondence. Telephone calls and written correspondence, including recruiting materials such as brochures, are governed by different rules for different sports and depend on the year in high school. For instance, a high school sophomore may receive recruiting materials and initiate a phone call with a coach at his or her own expense, but a coach may not call a sophomore prospect or even return the call. As the prospect progresses into junior and senior year, the ability of the school to increase recruitment in the areas of phone calls and written correspondence increases exponentially.

The NCAA regulation over texting (SMS) prospects has evolved over the years. Initially, enterprising coaches were allowed to send hundreds of texts per day to prospects as a necessary part of recruitment, and as such, many top prospects would receive text messages in the thousands. In 2007 unlimited texting to recruits was banned; and in 2012, the NCAA returned to the unlimited text messaging rule (NCAA, 2012–2013).

11. New Technology/Social Media. Nothing has vexed coaches and compliance staffs more than social media and recruiting. Compliance staffs must be diligent in monitoring social media and informing boosters, interested parties, and the recruits themselves what can and cannot be done with new media. Rules regarding recruiting change rapidly and with new media one can expect similar changes.

The aforementioned aspects and terms of recruiting underscore the daily maintenance and monitoring of the process that must happen to ensure NCAA, conference, and institutional rules are not being violated. Every aspect of recruiting is thoroughly regulated. Correspondence, phone calls, visits, texting, and social media all have limitations and permissible time periods. To complicate things further, each sport has its own specific recruiting rules that govern the main areas of recruiting mentioned outlined here.
Due to the competitive nature of recruiting, coaches often attempt to push the NCAA boundaries to gain a recruiting advantage for a prized prospect. While recruiting violations are quite common, oftentimes they are unintentional and due to poor oversight and record keeping, such as when a coach calls a prospect that another coach

in the same program already called during a period where only one phone call is allowed. Beyond the mere oversight and the potential negative consequences associated with them, some coaches are willing to engage in unscrupulous behaviors to secure the player who will help them win games. Several notable cases of recruiting improprieties include the University of Kentucky men’s basketball in 1988, University of Miami football in 2011, and the Indiana University men’s basketball in 2006. These are just a few examples, as many schools have found themselves in trouble with the NCAA because of intentional and unintentional recruiting violations.

[bookmark: _bookmark270]CASE STUDY

Cutting Corners: Creativity in  Recruiting Often Does Not   Pay
Coaches are often looking for ways to push the boundaries of recruiting legislation. Most are not looking to outright break NCAA rules but simply want to maximize every advantage possible. A simple written letter can become a valuable weapon. For example, can the letter be larger, have more color, or in some other way be specially delivered? By rule, written correspondence has to be general and not excessive in nature. Still many enterprising coaches will look for ways to maximize the rules to their benefit to secure an athlete. Some notable cases, though, include coaches who try to stay within the rules but ultimately go a bit too far.
While the coach at the University of Colorado, Rick Neuheisel, a trained attorney, was cited for 51 recruiting violations, mostly involving impermissible contacts with recruits. Neuheisel perfected the art of “bumping.” Bumping is defined as “inadvertent” contact between recruits and coaches. This is entirely understandable, but Neuheisel took it to a new level by planning out the “unintentional bumping” scenarios, attempting to make it look inadvertent, and using it to his advantage to gain access to recruits. While some might call him creative, the NCAA sanctioned Neuheisel, which restricted his ability to recruit off-campus for nearly a year in his new position as head coach at the University of Washington. Scenarios like this demonstrate how coaches will often try to manipulate the rules by thinking outside the box to gain a recruit.
Kelvin Sampson, former men’s basketball coach at Indiana University, was accused in allegations stemming from a phone call scandal that occurred while Sampson was still under recruiting restrictions following a similar scandal while coaching at the University of Oklahoma. Sampson was accused of participating in a three-way phone call with recruits even though he was not permitted to make recruiting phone calls. Sampson, thinking he could be on the calls as a listener but not an initiator, soon found himself the subject of another NCAA investigation for similar violations:

Sampson, and two assistant coaches, failed to comply with sanctions imposed on Sampson for impermissible recruiting calls he made at Oklahoma.

Sampson jointly participated in telephone calls with his assistants when Sampson was prohibited from being present or taking part when assistant coaches or staff members made recruiting calls.

Sampson “acted contrary to the NCAA principles of ethical conduct when he knowingly violated recruiting restrictions imposed by the NCAA Committee on Infractions.

Sampson might have been trying to be creative in recruiting and to minimize his sanctions so he would potentially not lose a player to a rival. However, this “creative strategy” backfired, and Sampson was eventually fired as men’s basketball coach at Indiana on February 22, 2008.


[bookmark: _bookmark271]CONCLUSION
Recruiting will continue to be a highly competitive process, as coaches work to secure the best athletes that fit their athletic program. Recruiting deregulation, such as allowing unlimited text messages and social media contacts, has been attempted more in the past few years than ever before by NCAA membership. It is becoming increasingly difficult to monitor all aspects related to recruiting, especially given the number of available communication channels and ease at which coaches can contact recruited athletes. The costs to monitor all these activities are becoming astronomical in computer monitoring software, human resources, and other complicated monitoring situations. Since monitoring recruiting activities is becoming more challenging for NCAA membership, recent attempts to lessen restrictions surprisingly met resistance from coaches. However, the resistance from some coaches

should not be unexpected given that any deregulation was viewed as a way that one school or coach might gain an advantage over another. Any drastic changes are something many coaches are zealously guarding against. Coaches may not like the rules, but if it does not appear to be a level playing field between schools in the recruiting wars, coaches will likely want even more rules.
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