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ix

It  is difficult  to  imagine an area of study that has greater  importance to society or greater relevance to 
students than business ethics. As this text enters its eighth edition, business ethics has become a well-
established academic  subject. Most  colleges and universities  offer  courses  in  it,  and  scholarly  interest 
continues to grow.

Yet some people still scoff at the idea of business ethics, jesting that the very concept is an oxymoron. 
To be sure, recent years have seen the newspapers filled with lurid stories of corporate misconduct and 
felonious behavior by individual businesspeople, and many suspect that what the media report represents 
only the proverbial tip of the iceberg. However, these scandals should prompt a reflective person not to 
make fun of business ethics but rather to think more deeply about the nature and purpose of business in 
our society and about the ethical choices individuals must inevitably make in their business and profes-
sional lives.

Business  ethics  has  an  interdisciplinary  character.  Questions  of  economic  policy  and  business 
practice  intertwine with  issues in politics, sociology, and organizational theory. Although business ethics 
remains anchored in philosophy, even here abstract questions in normative ethics and political philosophy 
mingle with analysis of practical problems and concrete moral dilemmas. Furthermore, business ethics is 
not just an academic study but also an invitation to reflect on our own values and on our own responses to 
the hard moral choices that the world of business can pose.

• • •

goal s,  org ani z at ion,  and  topics
Business Ethics  has  four goals:  to expose students  to  the  important moral  issues  that  arise  in  various 
business contexts; to provide students with an understanding of the moral, social, and economic environ-
ments within which those problems occur; to introduce students to the ethical and other concepts that are 
relevant for resolving those problems; and to assist students in developing the necessary reasoning and 
analytical skills for doing so. Although the book’s primary emphasis is on business, its scope extends to 
related moral issues in other organizational and professional contexts.

The book has four parts. Part one, “Moral Philosophy and Business,” discusses the nature of morality 
and presents the main theories of normative ethics and the leading approaches to questions of economic 
justice. Part Two, “American Business and Its Basis,” examines the institutional foundations of business, 
focusing on capitalism as an economic system and the nature and role of corporations in our society. Part 
Three, “Business and Society,” concerns moral problems involving business, consumers, and the natural 
environment. Part Four, “The organization and the People in It,” identifies a variety of ethical issues and 
moral challenges that arise out of the interplay of employers and employees within an organization, includ-
ing the problem of discrimination.

Case studies enhance the main text. These cases vary  in kind and  in  length, and are designed to 
enable instructors and students to pursue further some of the issues discussed in the text and to analyze 
them in more specific contexts. The case studies should provide a lively springboard for classroom discus-
sions and the application of ethical concepts.

Business Ethics covers a wide range of  topics relevant  to  today’s world. Three of  these are worth 
drawing particular attention to.

preface

43075_fm_ptg01_hr_i-xii.indd   9 8/17/12   12:45 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



x	 PrEfaCE

Business and Globalization
The moral challenges facing business in today’s globalized world economy are well represented in the book 
and seamlessly integrated into the chapters. For example, Chapter 1 discusses ethical relativism, Chapter 
4 outsourcing and globalization, and Chapter 8 overseas bribery and the Foreign Corrupt Practices Act; and 
there are international examples or comparisons throughout the book. Moreover, almost all the basic issues 
discussed in the book (such as corporate responsibility, the nature of moral reasoning, and the value of the 
natural world—to name just three) are as crucial to making moral decisions in an international business 
context as they are to making them at home. In addition, cases 1.1, 2.3, 5.1, 5.2, 5.3, 6.3, 7.2, 7.5, 9.5, 
and 10.4 deal explicitly with moral issues arising in today’s global economic system. 

The Environment
Because of its ongoing relevance and heightened importance in today’s world, an entire chapter, Chapter 
7,  is devoted  to  this  topic.  In particular,  it  highlights  recent environmental disasters,  the environmental 
dilemmas and challenges we face, and their social and business costs, as well as the changing attitude of 
business toward the environment and ecology.

Health and Health Care
Far  from being a narrow academic pursuit,  the study of business ethics  is  relevant  to a wide  range of 
important social issues—for example, to health and health care, which is currently the subject of much 
discussion and debate in the United States.  Aspects of this topic are addressed in the text and developed in 
the following cases: 2.3: Blood for Sale, 4.2: Licensing and Laissez Faire, 5.2: Drug Dilemmas, 6.1: Breast 
Implants, 8.1: AIDS in the Workplace, and 9.4: Protecting the Unborn at Work. 

• • •

changes  in  th is  ed it ion
Your Textbook
Instructors who have used the previous edition will find the organization and general content of the book 
familiar. They will, however, also be struck by its fresh design and by the graphs, tables, photographs, and 
other information that now supplement the pedagogical features introduced in previous editions.

Feedback from students and instructors suggests that readers benefit greatly not only from marginal 
summaries and highlights but also from visual breaks, visual guidance, and visual presentation of data and 
information. So, the new design was crafted to help readers navigate the text more easily, retain content 
more effectively, and review and prepare for tests more successfully. In addition, the Study Corner now 
also includes “For Further Reflection,” a set of open-ended questions intended to help students articulate 
their own response to some of the issues discussed in the text. An updated Suggestions for Further 
Reading is intended to provide appropriate material for independent research by students on topics cov-
ered in Business Ethics.

The text itself has been thoroughly revised. I have updated and reorganized material throughout the 
book in order to enhance the clarity of its discussions and the accuracy of its treatment of both philosophi-
cal and empirical issues. At all times the goal has been to provide a textbook that students will find clear, 
understandable, and engaging.

Forty-nine  case  studies—more  than  ever  before—now  supplement  the  main  text.  of  the  cases 
that are new to this edition, two relate to the financial and mortgage industries: Case 1.2, “Just Drop off 
the Key, Lee,” broaches the ongoing foreclosure crisis while Case 4.5, “Casino Gambling on Wall Street,” 
discusses one of the financial instruments involved in the recent financial meltdown. Case 4.1, “Hucksters 
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PrEfaCE      xi

in the Classroom,” deals with commercial intrusion into schools. The ethics of sales is the focus of Case 
6.4, “Closing the Deal,” while Case 6.5, “The Rise and Fall of Four Loko,” highlights the question of regu-
lating consumer products on paternalistic grounds. Case 8.5, “Union Discrimination,” examines some of 
the ethical issues posed by unions. The environment and the push and pull between business and envi-
ronmentalists are well illustrated in Case 7.5, “Palm oil and Its Problems.” Case 9.5, “Swedish Daddies,” 
shows how the sometimes conflicting demands of parenthood and work life challenge today’s employees 
and employers. Cases 10.2, “Conflicting Perspectives on Conflicts of Interest,” and 10.3, “Inside Traders 
or Astute observers?,” provide recent examples of some of the ethical struggles employees can confront. 
Finally, the issue of comparable worth is the focus of Case 11.3, “Raising the Ante.”

Your Media Tools
The Business Ethics CourseMate is new to this edition. It can be accessed by searching for this book on 
CengageBrain.com. There you will find an array of online tools designed to reinforce theories and concepts 
and help students to understand and better retain the book’s content, and to review and study for tests:

Self-Tests
Tutorial Quizzes (with answers)
Essays
Flashcards
Current Events
Glossary 
PowerPoint Slides
Web Links

In addition to these CourseMate offerings, video tutorials will complement each chapter. Watching and 
reflecting on these can help students improve their grades.

Finally, Global Business Ethics Watch exposes viewers to a wealth of online resources, from photo-
graphs to videos and articles. Updated several times a day, the Global Business Ethics Watch is an ideal 
one-stop site for classroom discussion and research projects for all things related to business ethics. You and 
your students will have access to the latest information from trusted academic journals, news outlets, and 
magazines. You also will receive access to statistics, primary sources, case studies, podcasts, and much more.

• • •

Ways of  us ing  the  Book
A course in business ethics can be taught in a variety of ways. Instructors have different approaches to 
the subject, different intellectual and pedagogical goals, and different classroom styles. They emphasize 
different themes and start at different places. Some of them may prefer to treat the foundational questions 
of ethical theory thoroughly before moving on to particular moral problems; others reverse this priority. Still 
other instructors frame their courses around the question of economic justice, the analysis of capitalism, or 
the debate over corporate social responsibility. Some instructors stress individual moral decision making, 
others social and economic policy.

Business Ethics permits teachers great flexibility in how they organize their courses. A wide range of 
theoretical and applied issues are discussed; and the individual chapters, the major sections within them, 
and the case studies are to a surprising extent self-contained. Instructors can thus teach the book in what-
ever order they choose, and they can easily skip or touch lightly on some topics in order to concentrate on 
others without loss of coherence.
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• • •

acknoWledgMents 
I wish to acknowledge my great debt to the many people whose ideas and writing have influenced me over 
the years. Philosophy is widely recognized to involve a process of ongoing dialogue. This is nowhere more 
evident than in the writing of textbooks, whose authors can rarely claim that the ideas being synthesized, 
organized,  and  presented  are  theirs  alone.  Without  my  colleagues,  without  my  students,  and  without 
a  larger philosophical  community  concerned with business and ethics,  this book would not  have been 
possible.

I particularly want to acknowledge my debt to Vincent Barry. Readers familiar with our textbook and 
reader Moral Issues in Business1 will realize the extent to which I have drawn on material from that work. 
Business Ethics is,  in effect, a revised and updated version of  the textbook portion of  that collaborative 
work, and I am very grateful to Vince for permitting me to use our joint work here.

1William H.  Shaw and Vincent  Barry, Moral Issues in Business,  12th  ed.  (Belmont,  Calif.: Wadsworth/Cengage  Learning, 
2013).
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Ch a p t er 1

The  N aT ure  of  Mor a l iT y

sometimes the riCh and mighty fall. Take 
Kenneth Lay, for example. Convicted by a jury in 2006 of 
conspiracy and multiple counts of fraud, he had been chair-
man and CEO of Enron until that once mighty company took 
a nose dive and crashed. Founded in the 1980s, Enron soon 
became a dominant player in the field of energy trading, grow-
ing rapidly to become America’s seventh biggest company. Wall  
Street loves growth, and Enron was its darling, admired as 
dynamic, innovative, and—of course—
profitable. Enron stock exploded in value, 
increasing 40 percent in a single year. 
The next year it shot up 58 percent and 
the year after that an unbelievable 89 
percent. The fact that nobody could quite 
understand exactly how the company 
made its money didn’t seem to matter.

After Fortune magazine voted it “the 
most innovative company of the year” 
in 2000, Enron proudly took to calling 
itself not just “the world’s leading energy 
company” but also “the world’s lead-
ing company.” But when Enron was later forced to declare 
bankruptcy—at the time the largest Chapter 11 filing in U.S. 
history—the world learned that its legendary financial prowess 
was illusory and the company’s success built on the sands of 
hype. And the hype continued to the end. Even with the com-
pany’s financial demise fast approaching, Kenneth Lay was still 
recommending the  company’s stock to its employees—at the 

same time that he and other executives were cashing in their 
shares and bailing out.

Enron’s crash cost the retirement accounts of its employ-
ees more than a billion dollars as the company’s stock fell 
from the stratosphere to only a few pennies a share. Outside 
investors lost even more. The reason Enron’s collapse caught 
investors by surprise—the company’s market value was $28 
billion just two months before its bankruptcy—was that Enron 

had always made its financial records 
and accounts as opaque as possible. It 
did this by creating a Byzantine financial 
structure of off-balance-sheet special-
purpose entities—reportedly as many 
as 9,000—that were supposed to be 
separate and independent from the 
main company. Enron’s board of direc-
tors condoned these and other dubious 
accounting practices and voted twice 
to permit executives to pursue personal 
interests that ran contrary to those of 
the company. When Enron was obliged 

to redo its financial statements for one three-year period, its 
profits dropped $600 million and its debts increased $630 
million.

Still, Enron’s financial auditors should have spotted these 
and other problems. After all, the shell game Enron was playing 
is an old one, and months before the company ran aground, 
Enron Vice President Sherron Watkins had warned Lay that 

IntroductIon

the reason enron’s 

collapse caught investors 
by surprise . . . was 

that enron had always 
made its financial 

records and accounts as 
opaque as possible.
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the company could soon “implode in a wave of accounting 
scandals.” Yet both Arthur Andersen, Enron’s longtime outside 
auditing firm, and Vinson & Elkins, the company’s law firm, had 
routinely put together and signed off on various dubious finan-
cial deals, and in doing so made large profits for themselves. 
Arthur Andersen, in particular, was supposed to make sure 
that the company’s public records reflected financial reality, but 
Andersen was more worried about its auditing and consulting 
fees than about its fiduciary responsibilities. Even worse, when 
the scandal began to break, a partner at Andersen organ-
ized the shredding of incriminating Enron documents before 
investigators could lay their hands on them. As a result, the 
eighty-nine-year-old accounting firm was convicted of obstruct-
ing justice. The Supreme Court later overturned that verdict 
on a technicality, but by then Arthur Andersen had already 
been driven out of business. (The year before Enron went 
under, by the way, the Securities and Exchange Commission 
fined Andersen $7 million for approving misleading accounts at 
Waste Management, and it also had to pay $110 million to settle 
a lawsuit for auditing work it did for Sunbeam before it, too, filed 
for bankruptcy. And when massive accounting fraud was later 
uncovered at WorldCom, it came out that the company’s auditor 
was—you guessed it—Arthur Andersen.)

Enron’s fall also revealed the conflicts of interest that 
threaten the credibility of Wall Street’s analysts—analysts who 
are compensated according to their ability to bring in and 
support investment banking deals. Enron was known in the 
industry as the “deal machine” because it generated so much 

investment banking business—limited part-
nerships, loans, and derivatives. That may 
explain why, only days before Enron filed 
bankruptcy, just two of the sixteen Wall Street 
analysts who covered the company recom-
mended that clients sell the stock. The large 
banks that Enron did business with played a 
corrupt role, too, by helping manufacture its 
fraudulent financial statements. (Subsequent 
lawsuits have forced them to cough up some 
of their profits: Citibank, for example, had to 
pay Enron’s victimized shareholders $2 bil-
lion.) But the rot didn’t stop there. Enron and 
Andersen enjoyed extensive political connec-
tions, which had helped over the years to 
ensure the passage of a series of deregula-

tory measures favorable to the energy company. Of the 248 
members of Congress sitting on the eleven House and Senate 
committees charged with investigating Enron’s collapse, 212 
had received money from Enron or its accounting firm.1

Stories of business corruption and of greed and wrongdoing in 
high places have always fascinated the popular press, and media 
interest in business ethics has never been higher. But one should 
not be misled by the headlines and news reports. Not all moral 
issues in business involve giant corporations and their well-heeled 
executives, and few cases of business ethics are widely publicized. 
The vast majority of them involve the mundane, uncelebrated 
moral challenges that working men and women meet daily.

Although the financial shenanigans at Enron were compli-
cated, once their basic outline is sketched, the wrongdoing is 
pretty easy to see: deception, dishonesty, fraud, disregarding 
one’s professional responsibilities, and unfairly injuring others 
for one’s own gain. But many of the moral issues that arise in 
business are complex and difficult to answer. For example:

How far must manufacturers go to ensure product 
safety? Must they reveal everything about a product, 
including any possible defects or shortcomings? At 
what point does acceptable exaggeration become lying 
about a product or a service? When does aggressive 
marketing become consumer manipulation? Is adver-
tising useful and important or deceptive, misleading, 
and socially detrimental? When are prices unfair or 
exploitative?

enron’s stock price in u.s. dollars in late 2001, before its spectacular collapse
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• • •

e Thics
ethics (or moral philosophy) is a broad field of inquiry that addresses a fundamental query 
that all of us, at least from time to time, inevitably think about—namely, how should I 
live my life? That question, of course, leads to others, such as: What sort of person should 
I strive to be? What values are important? What standards or principles should I live by? 
exploring these issues immerses one in the study of right and wrong. among other things, 
moral philosophers and others who think seriously about ethics want to understand the 
nature of morality, the meaning of its basic concepts, the characteristics of good moral rea-
soning, how moral judgments can be justified, and, of course, the principles or properties 
that distinguish right actions from wrong actions. Thus, ethics deals with individual char-
acter and with the moral rules that govern and limit our conduct. It investigates questions 
of right and wrong, fairness and unfairness, good and bad, duty and obligation, and justice 
and injustice, as well as moral responsibility and the values that should guide our actions.

You sometimes hear  it  said that  there’s a difference between a person’s ethics and 
his or her morals. This can be confusing because what some people mean by saying that 
something is a matter of ethics (as opposed to morals) is often what other people mean 

summary
Ethics deals with 

individual character 
and the moral rules 
that govern and limit 

our conduct. It 
investigates questions 

of right and wrong, 
duty and obligation, 

and moral 
responsibility.

Are corporations obliged to help combat social prob-
lems? What are the environmental responsibilities of 
business, and is it living up to them? Are pollution per-
mits a good idea? Is factory farming morally justifiable?

May employers screen potential employees on the basis 
of lifestyle, physical appearance, or personality tests? 
What rights do employees have on the job? Under what 
conditions may they be disciplined or fired? What, if 
anything, must business do to improve work conditions? 
When are wages fair? Do unions promote the interests 
of workers or infringe their rights? When, if ever, is an 
employee morally required to blow the whistle?

May employees ever use their positions inside an 
organization to advance their own interests? Is insider 
trading or the use of privileged information immoral? 
How much loyalty do workers owe their companies? 
What say should a business have over the off-the-job 
activities of its employees? Do drug tests violate their 
right to privacy?

What constitutes job discrimination, and how far must 
business go to ensure equality of opportunity? Is 
affirmative action a matter of justice, or a poor idea? 
How should organizations respond to the problem of 
sexual harassment?

learning objeCtives

These questions typify business issues with moral significance. 
The answers we give to them are determined, in large part, 
by our moral standards—that is, by the moral principles and 
values we accept. What moral standards are, where they come 
from, and how they can be assessed are some of the concerns 
of this opening chapter. In particular, you will encounter the fol-
lowing topics:

1.	 The	nature,	scope,	and	purpose	of	business	ethics

2.	 The	distinguishing	features	of	morality	and	how	it	
differs	from	etiquette,	law,	and	professional	codes	of	
conduct

3.	 The	relationship	between	morality	and	religion

4.	 The	doctrine	of	ethical	relativism	and	its	difficulties

5.	 What	it	means	to	have	moral	principles;	the	nature	of	
conscience;	and	the	relationship	between	morality	and	
self-interest

6.	 The	place	of	values	and	ideals	in	a	person’s	life

7.		 The	social	and	psychological	factors	that	sometimes	
jeopardize	an	individual’s	integrity

8.	 The	characteristics	of	sound	moral	reasoning
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by saying that it is a matter of morals (and not ethics). In fact, however, most people (and 
most philosophers)  see no  real distinction between a person’s  “morals”  and a person’s 
“ethics.” and  almost  everyone uses  “ethical”  and  “moral”  interchangeably  to describe 
people we consider good and actions we consider right, and “unethical” and “immoral” 
to designate bad people and wrong actions. This book follows that common usage.

Business and OrganizatiOnal ethics

The primary focus of this book is ethics as it applies to business. business ethics is the 
study of what constitutes right and wrong, or good and bad, human conduct in a busi-
ness context. For example, would it be right for a store manager to break a promise to a 
customer and sell some hard-to-find merchandise to someone else, whose need for it is 
greater? What, if anything, should a moral employee do when his or her superiors refuse 
to look into apparent wrongdoing in a branch office? If you innocently came across secret 
information about a competitor, would it be permissible for you to use it for your own 
advantage?

recent business scandals have renewed the interest of business leaders, academics, 
and society at large in ethics. For example, the association to advance collegiate Schools 
of Business, which comprises all the top business schools, has introduced new rules on 
including ethics  in  their  curricula,  and  the Business roundtable  recently unveiled an 
initiative to train the nation’s ceos in the finer points of ethics. But an appreciation 
of the importance of ethics for a healthy society and a concern, in particular, for what 
constitutes ethical conduct in business go back to ancient times. The roman philosopher 
cicero (106–43 bce), for instance, discussed the example, much debated at the time, 
of an honest merchant  from alexandria who brings a  large stock of wheat to rhodes 
where there is a food shortage. on his way there, he learns that other traders are setting 
sail for rhodes with substantial cargos of grain. Should he tell the people of rhodes that 
more wheat is on the way, or say nothing and sell at the best price he can? Some ancient 
ethicists argued that although the merchant must declare defects in his wares as required 
by law, as a vendor he is free—provided he tells no untruths—to sell his goods as profit-
ably as he can. others, including cicero, argued to the contrary that all the facts must be 
revealed and that buyers must be as fully informed as sellers.2

“Business” and “businessperson” are broad terms. a “business” could be a food truck 
or a multinational corporation that operates in several countries. “Businessperson” could 
refer to a street vendor or a company president responsible for thousands of workers and 
millions of shareholder dollars. accordingly, the word business will be used here sim-
ply to mean any organization whose objective is to provide goods or services for profit. 
businesspeople are those who participate in planning, organizing, or directing the work 
of business.

But this book takes a broader view as well because it is concerned with moral issues 
that  arise  anywhere  that  employers  and  employees  come  together.  Thus,  it  addresses 
organizational  ethics  as  well  as  business  ethics.  an  organization  is  a  group  of  people 
working together to achieve a common purpose. The purpose may be to offer a product 
or a service primarily for profit, as in business. But the purpose also could be health care, 
as in medical organizations; public safety and order, as in law-enforcement organizations; 
education, as in academic organizations; and so on. The cases and illustrations presented 
in  this  book deal with moral  issues  and dilemmas  in both business  and nonbusiness 
organizational settings.

summary
Business ethics is the 

study of what 
constitutes right and 
wrong (or good and 

bad) human conduct in 
a business context. 

Closely related moral 
questions arise in other 

organizational 
contexts.
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people occasionally poke fun at the idea of business ethics, declaring that the term is 
a contradiction or that business has no ethics. Such people take themselves to be worldly 
and realistic. They think they have a down-to-earth idea of how things really work. In 
fact, despite its pretense of sophistication, their attitude shows little grasp of the nature 
of ethics and only a superficial understanding of the real world of business. reading this 
book should help you comprehend how inaccurate and mistaken their view is.

• • •

Mor al  V ersus  NoNMor al  sTaNda rds
Moral questions differ from other kinds of questions. Whether the old computer in your 
office can copy a pirated DVD is a factual question. By contrast, whether you should 
copy the DVD is a moral question. When we answer a moral question or make a moral 
judgment,  we  appeal  to  moral  standards.  These  standards  differ  from  other  kinds  of 
standards.

Wearing shorts and a tank top to a formal dinner party is boorish behavior. Writing 
an essay that is filled with double negatives or lacks subject-verb agreement violates the 
basic conventions of proper language usage. photographing someone at night without 
the flash turned on is poor photographic technique. In each case a standard is violated—
fashion,  grammatical,  technical—but  the  violation  does  not  pose  a  serious  threat  to 
human well-being.

moral standards are  different  because  they  concern  behavior  that  is  of  serious 
consequence to human welfare, that can profoundly injure or benefit people.3 The con-
ventional moral norms against lying, stealing, and killing deal with actions that can hurt 
people. and the moral principle that human beings should be treated with dignity and 
respect uplifts the human personality. Whether products are healthful or harmful, work 
conditions safe or dangerous, personnel procedures biased or fair, privacy respected or 
invaded––these are also matters that seriously affect human well-being. The standards 
that govern our conduct in these areas are moral standards.

a  second  characteristic  follows  from  the  first.  Moral  standards  take  priority 
over other standards, including self-interest. Something that morality condemns—for 
instance, the burglary of your neighbor’s home—cannot be justified on the nonmoral 
grounds  that  it would be a  thrill  to do  it or  that  it would pay off handsomely. We 
take moral standards to be more important than other considerations in guiding our 
actions.

a third characteristic of moral standards is that their soundness depends on the ade-
quacy of the reasons that support or justify them. For the most part, fashion standards 
are set by clothing designers, merchandisers, and consumers; grammatical standards by 
grammarians and students of language; technical standards by practitioners and experts 
in the field. Legislators make laws, boards of directors make organizational policy, and 
licensing boards establish standards for professionals. In those cases, some authoritative 
body is the ultimate validating source of the standards and thus can change the standards 
if it wishes. Moral standards are not made by such bodies. Their validity depends not 
on official fiat but rather on the quality of the arguments or the reasoning that supports 
them. exactly what constitutes adequate grounds or justification for a moral standard is 

Moral standards 
concern behavior 
that seriously affects 
human well-being.

Moral standards take 
priority over other 
standards.

The soundness of 
moral standards 
depends on the 
adequacy of the 
reasons that support 
them.
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6      part one  moral philosophy and business

a debated question, which, as we shall see in chapter 2, underlies disagreement among 
philosophers over which specific moral principles are best.

although these three characteristics set moral standards apart from other standards, 
it is useful to discuss more specifically how morality differs from three things with which 
it is sometimes confused: etiquette, law, and professional codes of ethics.

MOrality and etiquette

etiquette refers to the norms of correct conduct in polite society or, more generally, to 
any special code of social behavior or courtesy. In our society, for example, it is considered 
bad etiquette to chew with your mouth open or to pick your nose when talking to some-
one; it is considered good etiquette to say “please” when requesting and “thank you” when 
receiving, and to hold a door open for someone entering immediately behind you. Good 
business  etiquette  typically  calls  for writing  follow-up  letters  after meetings,  returning 
phone calls, and dressing appropriately. It is commonplace to judge people’s manners as 
“good” or “bad” and the conduct that reflects them as “right” or “wrong.” “Good,” “bad,” 
“right,” and “wrong” here simply mean socially appropriate or socially inappropriate. In 
these contexts, such words express judgments about manners, not about ethics.

The rules of etiquette are prescriptions for socially acceptable behavior. If you violate 
them, you’re likely to be considered ill-mannered, impolite, or even uncivilized, but not 
necessarily immoral. If you want to fit in, get along with others, and be thought well 
of by them, you should observe the common rules of politeness or etiquette. however, 
what’s  considered  correct  or  polite  conduct—for  example,  when  greeting  an  elderly 
person, when using your knife and  fork, or when determining how close  to  stand  to 
someone you’re conversing with—can change over time and vary from society to society.

although rules of etiquette are generally nonmoral in character, violations of those 
rules can have moral implications. For example, the male boss who refers to female sub-
ordinates as “honey” or “doll” shows bad manners. If such epithets diminish the worth 
of female employees or perpetuate sexism, then they also raise moral issues concerning 
equal treatment and denial of dignity to human beings. More generally, rude or impolite 
conduct can be offensive, and it may sometimes fail to show the respect for other persons 
that morality requires of us. For this reason, it is important to exercise care, in business 
situations and elsewhere, when dealing with unfamiliar customs or people from a differ-
ent culture.

Scrupulous observance of rules of etiquette, however, does not make a person moral. 
In fact, it can sometimes camouflage ethical issues. In some parts of the United States 
fifty or so years ago, it was considered bad manners for blacks and whites to eat together. 
however, those who obeyed this convention were not acting in a morally desirable way. 
In the 1960s, black and white members of the civil rights movement sought to dramatize 
the injustice that  lay behind this rule by sitting together  in luncheonettes and restau-
rants. although judged at the time to lack good manners, they thought that this was a 
small price to pay for exposing the unequal treatment and human degradation underly-
ing this rule of etiquette.

MOrality and law

Before distinguishing between morality and law,  let’s examine the term  law. Basically, 
there are four kinds of law: statutes, regulations, common law, and constitutional law.

summary
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chapter one  The naTure of moraliTy      7

statutes  are  laws enacted by  legislative bodies. For example,  the  law  that defines 
and prohibits reckless driving on the highway is a statute. congress and state legislatures 
enact statutes. (Laws enacted by local governing bodies such as city councils are usually 
termed ordinances.) Statutes make up a large part of the law and are what many of us 
mean when we speak of “laws.”

Limited in their time and knowledge,  legislatures often set up boards or agencies 
whose functions include issuing detailed regulations covering certain kinds of conduct—
administrative regulations. For example, state legislatures establish licensing boards to 
formulate regulations for the licensing of physicians and nurses. as long as these regula-
tions do not exceed the board’s statutory powers and do not conflict with other kinds of 
law, they are legally binding.

Common law refers  to  the  body  of  judge-made  law  that  first  developed  in  the 
english-speaking world centuries ago when there were few statutes. courts frequently 
wrote opinions  explaining  the bases of  their decisions  in  specific  cases,  including  the 
legal principles those decisions rested on. each of these opinions became a precedent for 
later decisions in similar cases. The massive body of precedents and legal principles that 
accumulated over the years is collectively referred to as “common law.” Like administra-
tive regulations, common law is valid if it harmonizes with statutory law and with still 
another kind: constitutional law.

Constitutional law refers to court rulings on the requirements of the constitution 
and the constitutionality of legislation. The U.S. constitution empowers the courts to 
decide whether laws are compatible with the constitution. State courts may also rule on 
the constitutionality of state laws under state constitutions. although the courts cannot 
make laws, they have far-reaching powers to rule on the constitutionality of  laws and 
to declare them invalid if they conflict with the constitution. In the United States, the 
Supreme court has the greatest judiciary power and rules on an array of cases, some of 
which bear directly on the study of business ethics.

people sometimes confuse legality and morality, but they are different things. on one 
hand, breaking the law is not always or necessarily immoral. on the other hand, the legality 
of an action does not guarantee that it is morally right. Let’s consider these points further.

1. an action can be illegal but morally right. For example, helping a Jewish family to 
hide from the nazis was against German law in 1939, but it would have been a mor-
ally admirable thing to have done. of course, the nazi regime was vicious and evil. 
By contrast,  in a democratic society with a basically  just  legal order, the fact that 
something is illegal provides a moral consideration against doing it. For example, 
one moral reason for not burning trash in your backyard is that it violates an ordi-
nance that your community has voted in favor of. Some philosophers believe that 
sometimes the illegality of an action can make it morally wrong, even if the action 
would otherwise have been morally acceptable. But even if they are right about that, 
the  fact  that  something  is  illegal  does  not  trump  all  other  moral  considerations. 
nonconformity to law is not always immoral, even in a democratic society. There 
can be circumstances where, all things considered, violating the law is morally per-
missible, perhaps even morally required.

probably no one in the modern era has expressed this point more eloquently 
than Dr. Martin Luther King, Jr. confined in the Birmingham, alabama, city jail 
on charges of parading without a permit, King penned his now famous “Letter from 
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8      part one  moral philosophy and business

Birmingham Jail” to eight of his fellow clergymen who had published a statement 
attacking King’s unauthorized protest of racial segregation as unwise and untimely. 
King wrote:

all segregation statutes are unjust because segregation distorts the soul and damages 
the personality. It gives the segregator a false sense of superiority and the segregated 
a false sense of inferiority. Segregation, to use the terminology of the Jewish philosopher 
Martin  Buber,  substitutes  an  “I-it”  relationship  for  an  “I-thou”  relationship  and 
ends up relegating persons to the status of things. hence segregation is not only politi-
cally, economically, and sociologically unsound, it is morally wrong and sinful. . . . 
Thus it is that I can urge men to obey the 1954 decision of the Supreme court,* for 
it is morally right; and I can urge them to disobey segregation ordinances, for they 
are morally wrong.4

2. an action that is legal can be morally wrong. For example, it may have been per-
fectly legal for the chairman of a profitable company to lay off 125 workers and use 
three-quarters of the money saved to boost his pay and that of the company’s other 
top managers,5 but the morality of his doing so is open to debate.

or, to take another example, suppose that you’re driving to work one day and 
see an accident victim sitting on the side of the road, clearly in shock and needing 
medical assistance. Because you know first aid and are in no great hurry to get to 
your destination,  you could  easily  stop  and assist  the person. Legally  speaking, 
though, you are not obligated  to  stop and render aid. Under common  law,  the 
prudent thing would be to drive on, because by stopping you could thus  incur 
legal liability if you fail to exercise reasonable care and thereby injure the person. 
Many  states  have  enacted  so-called Good Samaritan  laws  to provide  immunity 
from damages to those rendering aid (except for gross negligence or serious mis-
conduct). But in most states, the law does not oblige people to give such aid or 
even to call an ambulance. Moral theorists would agree, however, that if you sped 
away without helping or even calling for help, your action might be perfectly legal 
but would be morally suspect. regardless of the law, such conduct would almost 
certainly be wrong.

What then may we say about the relationship between law and morality? to a signif-
icant extent, law codifies a society’s customs, ideals, norms, and moral values. changes in 
law tend to reflect changes in what a society takes to be right and wrong, but sometimes 
changes in the law can alter people’s ideas about the rightness or wrongness of conduct. 
however, even if a society’s laws are sensible and morally sound, it is a mistake to see 
them as sufficient to establish the moral standards that should guide us. The law cannot 
cover all possible human conduct, and in many situations it is too blunt an instrument 
to provide adequate moral guidance. The law generally prohibits egregious affronts to a 
society’s moral standards and in that sense is the “floor” of moral conduct, but breaches 
of moral conduct can slip through cracks in that floor.

summary
Morality must be 
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*In Brown v. Board of Education of Topeka  (1954),  the  Supreme court  struck down  the   half-century-old 
“separate but equal doctrine,” which permitted racially segregated schools as long as comparable quality was 
maintained.
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chapter one  The naTure of moraliTy      9

PrOfessiOnal cOdes

Somewhere  between  etiquette  and  law  lie  professional codes of ethics.  These  are 
the  rules  that  are  supposed  to govern  the conduct of members of  a given profession. 
adhering to these rules is a required part of membership in that profession. Violation 
of a professional code may result in the disapproval of one’s professional peers and, in 
serious cases, loss of one’s license to practice that profession. Sometimes these codes are 
unwritten and are part of the common understanding of members of a particular profes-
sion—for example,  that professors  should not date  their  students.  In other  instances, 
these codes or portions of them may be written down by an authoritative body so they 
may be better taught and more efficiently enforced.

These written rules are sometimes so vague and general as to be of little value, and 
often they amount to little more than self-promotion by the professional organization. 
The same is frequently true when industries or corporations publish statements of their 
ethical standards. In other cases—for example, with attorneys—professional codes can 
be very specific and detailed. It is difficult to generalize about the content of professional 
codes of ethics, however, because  they  frequently  involve a mix of purely moral  rules 
(for example, client confidentiality), of professional etiquette (for example, the billing 
of services to other professionals), and of restrictions intended to benefit the group’s eco-
nomic interests (for example, limitations on price competition).

Given their nature, professional codes of ethics are neither a complete nor a com-
pletely reliable guide to one’s moral obligations. not all the rules of a professional code 
are purely moral in character, and even when they are, the fact that a rule is officially 
enshrined as part of the code of a profession does not guarantee that it is a sound moral 
principle. as a professional, you must take seriously the injunctions of your profession, 
but you still have the responsibility to critically assess those rules for yourself.
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10      part one  moral philosophy and business

regarding those parts of the code that concern etiquette or financial matters, bear in 
mind that by joining a profession you are probably agreeing, explicitly or implicitly, to 
abide by those standards. assuming that those rules don’t require morally impermissible 
conduct, then consenting to them gives you some moral obligation to follow them. In 
addition, for many, living up to the standards of one’s chosen profession is an important 
source of personal satisfaction. Still, you must be alert to situations in which professional 
standards  or  customary  professional  practice  conflicts  with  ordinary  ethical  require-
ments. adherence to a professional code does not exempt your conduct from scrutiny 
from the broader perspective of morality.

where dO MOral standards cOMe frOM?

So far you have seen how moral standards are different from various nonmoral standards, 
but you probably wonder about the source of those moral standards. Most, if not all, 
people have certain moral principles or a moral code that they explicitly or implicitly 
accept.  Because  the  moral  principles  of  different  people  in  the  same  society  overlap, 
at least in part, we can also talk about the moral code of a society, meaning the moral 
standards shared by its members. how do we come to have certain moral principles and 
not others? obviously, many things influence what moral principles we accept: our early 
upbringing, the behavior of those around us, the explicit and implicit standards of our 
culture, our own experiences, and our critical reflections on those experiences.

For  philosophers,  though,  the  central  question  is  not  how  we  came  to  have  the 
particular principles we have. The philosophical issue is whether those principles can be 
justified. Do we simply take for granted the values of those around us? or, like Martin 
Luther King, Jr., are we able to think independently about moral matters? By analogy, 
we pick up our nonmoral beliefs  from all  sorts of  sources: books,  conversations with 
friends,  movies,  various  experiences  we’ve  had.  What  is  important,  however,  is  not 
how we acquired the beliefs we have, but whether or to what extent those beliefs—for 
example, that women are more emotional than men or that telekinesis is possible—can 
withstand critical scrutiny. Likewise, ethical theories attempt to justify moral standards 
and ethical beliefs. The next chapter examines some of the major theories of normative 
ethics. It looks at what some of the major thinkers in human history have argued are the 
best-justified standards of right and wrong.

But first we need to consider the relationship between morality and religion on the 
one hand and between morality and society on the other. Some people maintain that 
morality just boils down to religion. others have argued for the doctrine of ethical rela-
tivism, which says that right and wrong are only a function of what a particular society 
takes to be right and wrong. Both those views are mistaken.

• • •

rel ig ioN  a Nd Mor al iT y
any religion provides its believers with a worldview, part of which involves certain moral 
instructions, values, and commitments. The Jewish and christian traditions,  to name 
just two, offer a view of humans as unique products of a divine intervention that has 
endowed  them with  consciousness  and  an  ability  to  love. Both  these  traditions posit 
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chapter one  The naTure of moraliTy      11

creatures who stand midway between nature and spirit. on one hand, we are finite and 
bound to earth, not only capable of wrongdoing but also born morally flawed (original 
sin). on the other, we can transcend nature and realize infinite possibilities.

primarily because of the influence of Western religion, many americans and others 
view themselves as beings with a supernatural destiny, as possessing a life after death, 
as being immortal. one’s purpose in life is found in serving and loving God. For the 
christian, the way to serve and love God is by emulating the life of Jesus of nazareth. 
In  the  life  of  Jesus,  christians  find  an  expression  of  the  highest  virtue—love.  They 
love when they perform selfless acts, develop a keen social conscience, and realize that 
human beings are creatures of God and therefore intrinsically worthwhile. For the Jew, 
one serves and loves God chiefly through expressions of justice and righteousness. Jews 
also develop  a  sense of honor derived  from a  commitment  to  truth, humility, fidel-
ity, and kindness. This commitment hones their sense of responsibility to family and 
community.

religion, then, involves not only a formal system of worship but also prescriptions 
for  social  relationships.  one  example  is  the  mandate  “Do  unto  others  as  you  would 
have them do unto you.” termed the “Golden rule,” this injunction represents one of 
humankind’s highest moral ideals and can be found in essence in all the great religions of 
the world:

Good people proceed while considering that what is best for others is best for 
themselves. (Hitopadesa, hinduism)

Thou shalt love thy neighbor as thyself. (Leviticus 19:18, Judaism)

Therefore all things whatsoever ye would that men should do to you, do ye even 
so to them. (Matthew 7:12, christianity)

hurt not others with that which pains yourself. (Udanavarga 5:18, Buddhism)

What you do not want done to yourself, do not do to others. (Analects 15:23, 
confucianism)

no one of you is a believer until he loves for his brother what he loves for him-
self. (Traditions, Islam)

although  inspiring,  such  religious  ideals  are  very  general  and  can  be  difficult  to 
translate  into  precise  policy  injunctions.  religious  bodies,  nevertheless,  occasionally 
articulate positions on more specific political, educational, economic, and medical issues, 
which help mold public opinion on matters  as diverse as  abortion,  the environment, 
national defense, and the ethics of scientific research. roman catholicism, in particular, 
has a rich history of formally applying its core values to the moral aspects of industrial  
relations and economic life. pope John paul II’s encyclical Centesimus Annus, the national 
conference of catholic Bishops’ pastoral letter Economic Justice for All on catholic social 
teaching and the U.S. economy, and the pontifical council for Social communication’s 
reports on advertising and on ethics and the Internet stand in that  tradition––as does 
pope Benedict XVI’s 2007 critique of the growing trend for companies to rely on short-
term job contracts, which in his view undermines the stability of society and prevents 
young people from building families.6
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12      part one  moral philosophy and business

MOrality needn’t rest On religiOn

Many people believe that morality must be based on religion, either in the sense that 
without religion people would have no incentive to be moral or in the sense that only 
religion can provide moral guidance. others contend that morality is based on the com-
mands of God. none of these claims is convincing.

First, although a desire to avoid hell and to go to heaven may prompt some of us 
to act morally, this is not the only reason or even the most common reason that people 
behave morally. often we act morally out of habit or just because that is the kind of per-
son we are. It would simply not occur to most of us to swipe an elderly lady’s purse, and 
if the idea did occur to us, we wouldn’t do it because such an act simply doesn’t fit with 
our personal standards or with our concept of ourselves. We are often motivated to do 
what is morally right out of concern for others or just because it is right. In addition, the 
approval of our peers, the need to appease our conscience, and the desire to avoid earthly 
punishment may all motivate us to act morally. Furthermore, atheists generally live lives 
as moral and upright as those of believers.

Second, the moral instructions of the world’s great religions are general and im precise: 
They do not  relieve us of  the necessity of engaging  in moral  reasoning ourselves. For 
example, the Bible says, “Thou shall not kill.” Yet christians disagree among themselves 
over the morality of fighting in wars, of capital punishment, of killing in self-defense, of 
slaughtering animals, of abortion and euthanasia, and of allowing foreigners to die from 
famine because we have not provided them with as much food as we might have. The 
Bible does not provide unambiguous solutions to these moral problems, so even believers 
must engage in moral philosophy if they are to have intelligent answers. on the other 
hand, there are lots of reasons for believing that, say, a cold-blooded murder motivated 
by greed is immoral. You don’t have to believe in a religion to figure that out.

Third, although some theologians have advocated the divine command theory—
that if something is wrong (like killing an innocent person for fun), then the only reason 
it  is wrong  is  that God  commands us not  to  do  it—many  theologians  and  certainly 
most philosophers would reject this view. They would contend that if God commands 
human beings not to do something, such as commit rape, it is because God sees that rape 
is wrong, but it is not God’s forbidding rape that makes it wrong. The fact that rape is 
wrong is independent of God’s decrees.

Most believers think not only that God gives us moral instructions or rules but also 
that God has moral reasons for giving them to us. according to the divine command 
theory, this would make no sense. In this view, there is no reason that something is right 
or wrong, other than the fact that it is God’s will. all believers, of course, believe that 
God is good and that God commands us to do what is right and forbids us to do what is 
wrong. But this doesn’t mean, say critics of the divine command theory, that it is God’s 
saying so that makes a thing wrong, any more than it is your mother’s telling you not to 
steal that makes it wrong to steal.

all this is simply to argue that morality is not necessarily based on religion in any 
of these three senses. That religion influences the moral standards and values of most of 
us is beyond doubt. But given that religions differ in their moral beliefs and that even 
members of the same faith often disagree on moral matters, you cannot justify a moral 
judgment simply by appealing to religion—for that will only persuade those who already 
agree  with  your  particular  interpretation  of  your  particular  religion.  Besides,  most 
 religions hold that human reason is capable of understanding what is right and wrong, 

The idea that 
morality must be 
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summary
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beliefs can be justified.
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so it is human reason to which you will have to appeal in order to support your ethical 
principles and judgments.

• • •

e Thical  rel aT iV isM
Some people do not believe  that morality boils down to  religion but  rather  that  it  is 
merely a function of what a particular society happens to believe. This view is called ethi-
cal relativism, the theory that what is right is determined by what a culture or society 
says is right. What is right in one place may be wrong in another, because the only crite-
rion for distinguishing right from wrong—and so the only ethical standard for judging 
an action—is the moral system of the society in which the act occurs.

abortion, for example, is condemned as immoral in catholic Ireland but is prac-
ticed as a morally neutral form of birth control in Japan. according to the ethical relativ-
ist, then, abortion is wrong in Ireland but morally permissible in Japan. The relativist is 
not saying merely that the Irish believe abortion is abominable and the Japanese do not; 
that is acknowledged by everyone. rather, the ethical relativist contends that abortion 
is immoral in Ireland because the Irish believe it to be immoral and that it is morally 
permissible in Japan because the Japanese believe it to be so. Thus, for the ethical relativ-
ist there is no absolute ethical standard independent of cultural context, no criterion of 
right and wrong by which to judge other than that of particular societies. In short, what 
morality requires is relative to society.

Those who endorse ethical relativism point to the apparent diversity of human values 
and the multiformity of moral codes to support their case. From our own cultural per-
spective, some seemingly immoral moralities have been adopted. polygamy, pedophilia, 
stealing, slavery, infanticide, and cannibalism have all been tolerated or even encouraged 
by the moral system of one society or another. In light of this fact, the ethical relativist 
believes that there can be no non-ethnocentric standard by which to judge actions.

Some thinkers believe that the moral differences between societies are smaller and 
less significant than they appear. They contend that variations in moral standards reflect 
differing factual beliefs and differing circumstances rather than fundamental differences in 
values. But suppose they are wrong about this matter. The relativist’s conclusion still does 
not follow. a difference of opinion among societies about right and wrong no more proves 
that none of the conflicting beliefs is true or superior to the others than the diversity of 
viewpoints expressed in a college seminar establishes that there is no truth. In short, disa-
greement in ethical matters does not imply that all opinions are equally correct.

Moreover,  ethical  relativism has  some unsatisfactory  implications. First,  it under-
mines any moral criticism of the practices of other societies as long as their actions con-
form to their own standards. We cannot say that slavery in a slave society like that of the 
american South 160 years ago was immoral and unjust as long as that society held it to 
be morally permissible.

Second, and closely related, is the fact that for the relativist there is no such thing as 
ethical progress. although moralities may change, they cannot get better or worse. Thus, 
we cannot say that moral standards today are more enlightened than were moral stand-
ards in the Middle ages.

Ethical disagreement 
does not imply that 
all opinions are 
equally correct.
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14      part one  moral philosophy and business

Third,  from the relativist’s point of view,  it makes no sense for people to criticize 
principles or practices  accepted by  their  own  society. people  can be  censured  for not 
living up to their society’s moral code, but that is all. The moral code itself cannot be 
criticized because whatever a society takes to be right really is right for it. reformers who 
identify injustices in their society and campaign against them are only encouraging peo-
ple to be immoral—that is, to depart from the moral standards of their society—unless 
or until the majority of the society agrees with the reformers. The minority can never be 
right in moral matters; to be right it must become the majority.

The ethical relativist is correct to emphasize that in viewing other cultures we should 
keep an open mind and not simply dismiss alien social practices on the basis of our own 
cultural prejudices. But the relativist’s theory of morality doesn’t hold up. The more care-
fully we examine it, the less plausible it becomes. There is no good reason for saying that 
the majority view on moral issues is automatically right, and the belief that it is auto-
matically right has unacceptable consequences.

relativisM and the “gaMe” Of Business

In his essay “Is Business Bluffing ethical?” albert carr argues that business, as practiced 
by  individuals  as well  as by  corporations, has  the  impersonal  character of  a game—a 
game  that  demands  both  special  strategy  and  an  understanding  of  its  special  ethical 
standards.7 Business has  its own norms and rules  that differ  from those of  the rest of 
society. Thus, according to carr, a number of things that we normally think of as wrong 
are really permissible in a business context. his examples include conscious misstatement 
and concealment of pertinent facts in negotiation, lying about one’s age on a résumé, 
deceptive packaging, automobile companies’ neglect of car safety, and utility companies’ 
manipulation of regulators and overcharging of electricity users. he draws an analogy 
with poker:

poker’s own brand of ethics is different from the ethical ideals of civilized human rela-
tionships. The game calls for distrust of the other fellow. It ignores the claim of friend-
ship.  cunning  deception  and  concealment  of  one’s  strength  and  intentions,  not 
kindness  and openheartedness,  are  vital  in poker. no one  thinks  any  the worse of 
poker on that account. and no one should think any the worse of the game of business 
because its standards of right and wrong differ from the prevailing traditions of moral-
ity in our society.8

What carr is defending here is a kind of ethical relativism: Business has its own moral 
standards, and business actions should be evaluated only by those standards.

one  can  argue  whether  carr  has  accurately  identified  the  implicit  rules  of  the 
business world (for example,  is misrepresentation on one’s résumé really a permissible 
move in the business game?), but let’s put that issue aside. The basic question is whether 
business is a separate world to which ordinary moral standards don’t apply. carr’s thesis 
assumes that any special activity following its own rules is exempt from external moral 
evaluation, but as a general proposition this  is unacceptable. The Mafia,  for example, 
has an elaborate code of conduct, accepted by the members of the rival “families.” For 
them, gunning down a competitor or terrorizing a local shopkeeper may be a strategic 
move in a competitive environment. Yet we rightly refuse to say that gangsters cannot 
be criticized for following their own standards. normal business activity is a world away 
from gangsterism, but the point still holds. any specialized activity or practice will have 

summary
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its own distinctive rules and procedures, but the morality of those rules and procedures 
can still be evaluated.

Moreover,  carr’s  poker  analogy  is  itself  weak.  For  one  thing,  business  activity  can 
affect  others—such  as  consumers—who have not  consciously  and  freely  chosen  to play 
the “game.” Business is indeed an activity involving distinctive rules and customary ways 
of doing things, but it is not really a game. It is the economic basis of our society, and we 
all have an interest in the goals of business (in productivity and consumer satisfaction, for 
instance) and in the rules business follows. Why should these be exempt from public evalu-
ation and assessment? Later chapters return to the question of what these goals and rules 
should be. But to take one simple point, note that a business/economic system that permits, 
encourages, or tolerates deception will be less efficient (that is, work less well) than one in 
which the participants have fuller knowledge of the goods and services being exchanged.

In sum, by divorcing business  from morality, carr misrepresents both. he incor-
rectly treats the standards and rules of everyday business activity as if they had nothing to 
do with the standards and rules of ordinary morality, and he treats morality as something 
that we give lip service to on Sundays but that otherwise has no influence on our lives.

• • •

haV iNg  Mor al  Pr iNciPles
at some time in their lives most people pause to reflect on their own moral principles and 
on the practical implications of those principles, and they sometimes think about what 
principles people  should have or which moral  standards  can be best  justified.  (Moral 
philosophers themselves have defended different moral standards; chapter 2 discusses 
these various theories.) When a person accepts a moral principle, when that principle is 
part of his or her personal moral code, then naturally the person believes the principle is 
important and well justified. But there is more to moral principles than that, as the phi-
losopher richard Brandt emphasized. When a principle is part of a person’s moral code, 
that person is strongly motivated to act as the principle requires and to avoid acting in 
ways that conflict with the principle. The person will tend to feel guilty when his or her 
own conduct violates that principle and to disapprove of others whose behavior conflicts 
with it. Likewise, the person will tend to hold in esteem those whose conduct shows an 
abundance of the motivation required by the principle.9

other philosophers have, in different ways, reinforced Brandt’s point. to accept a 
moral principle is not a purely intellectual act like accepting a scientific hypothesis or 
a mathematical theorem. rather, it also involves a desire to follow that principle for its 
own sake, the likelihood of feeling guilty about not doing so, and a tendency to evalu-
ate the conduct of others according to the principle in question. We would find it very 
strange, for example,  if Sally claimed to be morally opposed to cruelty to animals yet 
abused her own pets and  felt no  inclination  to protest when some ruffians down the 
street set a cat on fire.

cOnscience

people can, and unfortunately sometimes do, go against their moral principles, but we 
would doubt  that  they  sincerely held  the principle  in question  if  violating  it did not 

By divorcing 
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16      part one  moral philosophy and business

bother  their conscience. We have all  felt  the pangs of conscience, but what exactly  is 
conscience and how reliable a guide is it? our conscience, of course, is not literally a little 
voice inside us. to oversimplify a complex piece of developmental psychology, our con-
science evolved as we internalized the moral instructions of the parents or other authority 
figures who raised us as children.

When you were very young, you were probably told to tell the truth and to return 
something you filched to its proper owner. If you were caught lying or being dishon-
est,  you  were  probably  punished—scolded,  spanked,  sent  to  bed  without  dinner,  or 
denied a privilege. In contrast, truth telling and kindness to your siblings were probably 
rewarded—with approval, praise, maybe even hugs or candy. Seeking reward and avoid-
ing  punishment  motivate  small  children  to  do  what  is  expected  of  them.  Gradually, 
children come to internalize those parental commands. Thus, they feel vaguely that their 
parents know what they are doing even when the parents are not around. When children 
do  something  forbidden,  they  experience  the  same  feelings  as when  scolded by  their 
parents—the first stirrings of guilt. By the same token, even in the absence of explicit 
parental reward, children feel a sense of self-approval about having done what they were 
supposed to have done.

as  we  grow  older,  of  course,  our  motivations  are  not  so  simple  and  our  self- 
understanding is greater. We are able to reflect on and understand the moral lessons we 
were taught, as well as to refine and modify those principles. as adults we are morally 
independent agents. Yet however much our conscience has evolved and however much 
our adult moral code differs from the moral perspective of our childhood, those pangs of 
guilt we occasionally feel still stem from that early internalization of parental demands.

the liMits Of cOnscience

how reliable a guide is conscience? people often say, “Follow your conscience” or “You 
should  never  go  against  your  conscience.”  Such  advice  is  not  very  helpful,  however. 
Indeed, it can sometimes be bad advice. First, when we are genuinely perplexed about 
what we ought to do, we are trying to figure out what our conscience ought to be saying 
to us. When it is not possible to do both, should we keep our promise to a colleague or 
come to the aid of an old friend? to be told that we should follow our conscience is no 
help at all.

Second,  it may not always be good for us to follow our conscience. It all depends 
on what our conscience says. on the one hand, sometimes people’s consciences do not 
bother them when they should—perhaps because they didn’t think through the impli-
cations of what they were doing or perhaps because they failed to internalize strongly 
enough  the  appropriate  moral  principles.  on  the  other  hand,  a  person’s  conscience 
might disturb the person about something that is perfectly all right.

consider an episode in chapter 16 of Mark twain’s The Adventures of Huckleberry 
Finn. huck has taken off down the Mississippi on a raft with his friend, the runaway 
slave Jim, but as they get nearer to the place where Jim will become legally free, huck 
starts feeling guilty about helping him run away:

It hadn’t ever come home to me before, what this thing was that I was doing. But now 
it did; and it stayed with me, and scorched me more and more. I tried to make out to 
myself that I warn’t to blame, because I didn’t run Jim off from his rightful owner; but 
it warn’t no use, conscience up and says, every time: “But you knowed he was running 
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for his freedom, and you could a paddled ashore and told somebody.” That was so— 
I couldn’t get around that, no way. That was where it pinched. conscience says to me: 
“What had poor Miss Watson done to you, that you could see her nigger go off right 
under your eyes and never say one single word? What did that poor old woman do to 
you, that you could treat her so mean? . . . ” I got to feeling so mean and miserable  
I most wished I was dead.

here huck is  feeling guilty about doing what we would all agree  is the morally right 
thing to do. But huck is only a boy, and his pangs of conscience reflect the principles 
that he has picked up uncritically from the slave-owning society around him. Unable to 
think independently about matters of right and wrong, huck in the end decides to disre-
gard his conscience. he follows his instincts and sticks by his friend Jim.

The point here is not that you should ignore your conscience but that the voice of 
conscience is itself something that can be critically examined. a pang of conscience is like 
a warning. When you feel one, you should definitely stop and reflect on the rightness of 
what you are doing. But you cannot justify your actions simply by saying you were fol-
lowing your conscience. terrible deeds have occasionally been committed in the name of 
conscience.

MOral PrinciPles and self-interest

Sometimes doing what you believe would be morally right and doing what would best 
satisfy your own interests may be two different things. Imagine that you are in your car 
hurrying along a quiet road, trying hard to get to an important football game in time 
to see the kickoff. You pass an acquaintance who is having car trouble. he doesn’t rec-
ognize you. as a dedicated fan, you would much prefer to keep on going than to stop 
and help him, thus missing at least part of the game. although you might rationalize 
that someone else will eventually come along and help him out if you don’t, deep down 
you know that you really ought to stop. self-interest, however, seems to say, “Keep 
going.”

consider another example. You have applied for a new job, and if you land it, it will 
be an enormous break for you. It is exactly the kind of position you want and have been 
trying to get for some time. It pays well and will settle you into a desirable career for the 
rest of your life. The competition has come down to you and one other person, and you 
believe correctly that she has a slight edge on you. now imagine that you could spread a 
nasty rumor about her that would guarantee that she wouldn’t get the job, and that you 
could do this in a way that wouldn’t come back to you. presumably, circulating this lie 
would violate your moral code, but doing so would clearly benefit you.

Some  people  argue  that  moral  action  and  self-interest  can  never  really  conflict. 
although some philosophers have gone  to great  lengths  to  try  to prove  this,  they are 
almost certainly mistaken. They maintain that if you do the wrong thing, then you will 
be caught, your conscience will bother you, or in some way “what goes around comes 
around,” so that your misdeed will come back to haunt you. This is often correct. But 
unfortunate as it may be, sometimes—viewed just in terms of personal self-interest—it 
may pay off for you to do what you know to be wrong. people sometimes get away with 
their wrongdoings, and if their conscience bothers them at all, it may not bother them 
very much. to believe otherwise not only is wishful thinking but also shows a lack of 
understanding of morality.
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18      part one  moral philosophy and business

Morality  serves  to  restrain  our  purely  self-interested  desires  so  we  can  all  live 
together. The moral standards of a society provide the basic guidelines for cooperative 
social existence and allow conflicts to be resolved by an appeal to shared principles of jus-
tification. If our interests never came into conflict—that is, if it were never advantageous 
for one person to deceive or cheat another—then there would be little need for morality. 
We would already be in heaven. Both a system of law that punishes people for hurting 
others and a system of morality that encourages people to refrain from pursuing their 
self-interest at great expense to others help make social existence possible.

Usually,  following  our  moral  principles  is  in  our  best  interest.  This  idea  is  par-
ticularly worth noting in the business context. recently, a number of business theorists 
have  argued persuasively not only  that moral behavior  is  consistent with profitability 
but also that the most morally responsible companies are among the most profitable.10 
apparently,  respecting  the  rights  of  employees,  treating  suppliers  fairly,  and  being 
straightforward with customers pay off.

But notice one  thing.  If you do  the  right  thing only because you  think you will 
profit from it, you are not really motivated by moral concerns. having a moral principle 
involves having a desire to follow the principle for its own sake—simply because it is the 
right thing to do. If you do the right thing only because you believe it will pay off, you 
might just as easily not do it if it looks as if it is not going to pay off.

In addition, there is no guarantee that moral behavior will always benefit a person 
in strictly selfish terms. as argued earlier, there will be exceptions. From the moral point 
of view, you ought to stop and help your acquaintance, and you shouldn’t lie about com-
petitors. From the selfish point of view, you should do exactly the opposite. Should you 
follow your self-interest or your moral principles? There’s no final answer to this ques-
tion. From the moral point of view, you should, of course, follow your moral principles. 
But from the selfish point of view, you should look out solely for “number one.”

Which option you choose will depend on the strength of your self-interested or self-
regarding desires in comparison with the strength of your other-regarding desires (that 
is, your moral motivations and your concern for others). In other words, your choice will 
depend on your character, on the kind of person you are, which depends in part on how 
you were raised. a person who is basically selfish will pass by the acquaintance in distress 
and will spread the rumor, whereas someone who has a stronger concern for others, or a 
stronger desire to do what is right just because it is right, will not.

although it may be impossible to prove to selfish people that they should not do the 
thing that best advances their self-interest (because if they are selfish, then that is all they 
care about), there are considerations that suggest it is not in a one’s overall self-interest 
to be  a  selfish person. people who  are  exclusively  concerned with  their  own  interests 
tend to have less happy and less satisfying lives than those whose desires extend beyond 
themselves. This is usually called the paradox of hedonism, but it might equally well 
be dubbed the “paradox of selfishness.” Individuals who care only about their own hap-
piness will generally be less happy than those who care about others. Moreover, people 
often find greater satisfaction in a life lived according to moral principle, and in being 
the kind of person that entails, than in a life devoted solely to self-gratification. Thus, or 
so many philosophers have argued, people have self-interested reasons not to be so self-
interested. how do selfish people make themselves less so? not overnight, obviously, but 
by involving themselves in the concerns and cares of others, they can in time come to 
care sincerely about those persons.

Morality restrains our 
self-interested 

desires. A society’s 
moral standards 

allow conflicts to be 
resolved by an 

appeal to shared 
principles of 
justification.

summary
Part of the point of 
morality is to make 

social existence 
possible by restraining 

self-interested 
behavior. Sometimes 
doing what is morally 
right can conflict with 

one’s personal 
interests. In general, 

though, following your 
moral principles will 
enable you to live a 
more satisfying life.

When morality and 
self-interest conflict, 
what you choose to 

do will depend on 
the kind of person 

you are.
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• • •

Mor al iT y  a Nd PersoNal  Val ues
It is helpful to distinguish between morality in a narrow sense and morality in a broad 
sense. In a narrow sense, morality is the moral code of an individual or a society (inso-
far as the moral codes of the individuals making up that society overlap). although the 
principles that constitute our code may not be explicitly formulated, as laws are, they do 
guide us in our conduct. They function as internal monitors of our own behavior and 
as a basis for assessing the actions of others. morality in the narrow sense concerns the 
principles that do or should regulate people’s conduct and relations with others. These 
principles can be debated, however. (take, for example, John Stuart Mill’s contention 
that society ought not to  interfere with people’s  liberty when their actions affect only 
themselves.) and a large part of moral philosophy involves assessing rival moral princi-
ples. This discussion is part of the ongoing development in our moral culture. What is at 
stake are the basic standards that ought to govern our behavior—that is, the fundamental 
framework or ground rules that make coexistence possible. If there were not already fairly 
widespread agreement about these principles, our social order would not be sustainable.

In addition we can talk about our morality in the broad sense, meaning not just 
the principles of conduct that we embrace but also the values, ideals, and aspirations that 
shape our lives. Many different ways of living our lives would meet our basic moral obli-
gations. The type of life each of us seeks to live reflects our individual values—whether 
following a profession, devoting ourselves to community service, raising a family, seek-
ing solitude, pursuing scientific truth, striving for athletic excellence, amassing political 
power, cultivating glamorous people as friends, or some combination of these and many 
other possible ways of living. The life that each of us forges and the way we understand 
that life are part of our morality in the broad sense of the term.

It  is  important  to  bear  this  in  mind  throughout  your  study  of  business  ethics. 
although this book’s main concern is with the principles that ought to govern conduct 
in certain business-type situations—for example, whether a hiring officer may take an 
applicant’s  race  into account, whether  insider  trading  is wrong, or whether  corporate 
bribery is permissible in countries where people turn a blind eye to it—your choices in 
the business world will also reflect your other values and ideals or, in other words, the 
kind of person you are striving to be. What sort of ideal do you have of yourself as a busi-
nessperson? how much weight do you put on profitability, for instance, as against the 
quality of your product or the socially beneficial character of your service?

The decisions you make in your career and much of the way you shape your work-
ing life will depend not only on your moral code but also on the understanding you have 
of yourself in certain roles and relationships. Your morality—in the sense of your ideals, 
values, and aspirations—involves, among other  things, your understanding of human 
nature, tradition, and society; of one’s proper relationship to the natural environment; 
and of an individual’s place in the cosmos. professionals in various fields, for example, 
will invariably be guided not just by rules but also by their understanding of what being 
a professional involves, and a businessperson’s conception of the ideal or model relation-
ship to have with clients will greatly influence his or her day-to-day conduct.

There is more to living a morally good life, of course, than being a good businessperson 
or being good at your job, as aristotle (384–322 bce) argued long ago. he underscored 
the necessity of our trying to achieve virtue or excellence, not just in some particular field 
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20      part one  moral philosophy and business

of endeavor, but also as human beings. aristotle thought that things have functions. The 
function of a piano, for instance, is to make certain sounds, and a piano that performs this 
function well is a good or excellent piano. Likewise, we have an idea of what it is for a per-
son to be an excellent athlete, an excellent manager, or an excellent professor—it is to do 
well the types of things that athletes, managers, or professors are supposed to do.

But aristotle also thought that,  just as there is an ideal of excellence for any par-
ticular  craft or occupation,  similarly  there must be an excellence  that we can achieve 
simply as human beings. he believed that we can live our lives as a whole in such a way 
that they can be judged not just as excellent in this respect or in that occupation but as 
excellent, period. aristotle thought that only when we develop our truly human capaci-
ties sufficiently to achieve this human excellence will we have lives blessed with happi-
ness. philosophers since aristotle’s time have been skeptical of his apparent belief that 
this human excellence would come in just one form, but many would underscore the 
importance of developing our various potential capacities and striving to achieve a kind 
of excellence in our lives. how we understand this excellence is a function of our values, 
ideals, and worldview—our morality in a broad sense.

• • •

iNd iV idual  iNTegr iT y  a Nd resPoNsib il i T y
previous sections discussed what it is for a person to have a moral code, as well as the 
sometimes conflicting pulls of moral conscience and self-interest. In addition, we have 
seen that people have values and ideals above and beyond their moral principles, nar-
rowly understood, that also influence the lives they lead. and we have seen the impor-
tance of reflecting critically on both moral principles and our ideals and values as we seek 
to live morally good and worthwhile lives. none of us, however, lives in a vacuum, and 
social pressures of various sorts always affect us. Sometimes these pressures make it diffi-
cult to stick with our principles and to be the kind of person we wish to be. corporations 
are a particularly relevant example of an environment that can potentially damage indi-
vidual integrity and responsibility.

OrganizatiOnal nOrMs

one  of  the  major  characteristics  of  an  organization—indeed,  of  any  group—is  the 
shared  acceptance  of  organizational norms  and  rules  by  its  members.  acceptance 
can take different forms; it can be conscious or unconscious, overt or implicit, but it is 
almost always present, because an organization can survive only if it holds its members 
together. Group cohesiveness requires that individual members “commit” themselves—
that  is,  relinquish  some of  their personal  freedom  in order  to  further organizational 
goals. one’s degree of commitment—the extent to which one accepts group norms and 
subordinates self to organizational goals—is a measure of one’s loyalty to the “team.”

The corporation’s overarching goal is profit. to achieve this goal, top management 
sets specific targets for sales, market share, return on equity, and so forth. For the most 
part, the norms or rules that govern corporate existence are derived from these goals. But 
clearly there’s nothing in either the norms or the goals that necessarily encourages moral 
behavior; indeed, they may discourage it.

summary
Morality in the sense of 
the rules or principles 

that regulate one’s 
conduct toward others 
can be distinguished 
from morality in the 

broader sense of the 
values, ideals, and 

aspirations that shape 
a person’s life.
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according to a recent survey by the american Management association, pressure 
to meet unrealistic business objectives and deadlines  is  the  leading cause of unethical 
business  conduct.11  and  mounting  evidence  suggests  that  most  managers  experience 
role conflicts between what is expected of them as efficient, profit-minded members of 
an organization and what is expected of them as ethical persons. In a series of in-depth 
interviews with recent graduates of the harvard MBa program, researchers Joseph L. 
Badaracco, Jr., and allen p. Webb found that these young managers frequently received 
explicit instructions or felt strong organizational pressure to do things they believed to 
be sleazy, unethical, or even illegal.12 another survey found that a majority of managers 
at all levels experience “pressure from the top” to meet corporate goals and comply with 
corporate norms. of the managers interviewed, 50 percent of top managers, 65 percent 
of middle managers, and 84 percent of lower managers agreed that they felt pressure to 
“compromise personal standards to achieve company goals.”13

The young managers interviewed by Badaracco and Webb identified four powerful 
organizational “commandments” as responsible for the pressure they felt to compromise 
their integrity:

First, performance is what really counts, so make your numbers. Second, be loyal and 
show us that you’re a team player. Third, don’t break the law. Fourth, don’t overinvest 
in ethical behavior.14

although most corporate goals and norms are not objectionable when viewed by 
themselves, they frequently put the people who must implement them into a moral pres-
sure cooker. In addition, people can overlook the ethical implications of their decisions 
just because  they are busy working on organizational goals and not  looking at  things 
from a broader perspective. In these ways, the need to meet corporate objectives, to be a 
team player, and to conform to organizational norms can sometimes lead otherwise hon-
orable individuals to engage in unethical conduct.

cOnfOrMity

It is no secret that organizations exert pressure on their members to conform to norms 
and goals. What may not be so widely known is how easily individuals can be induced to 
behave as those around them do. a dramatic example is provided in the early conformity 
studies by social psychologist Solomon asch.15

In a classic experiment, asch asked groups of seven to nine college students to say 
which of three lines on a card matched the length of a single line on another card:

Pressure to meet 
corporate objectives, 
to be a team player, 
and to conform to 
organizational norms 
can sometimes lead 
people to act 
unethically.

1 2 3

only one of  the  subjects  in each group was “naive,” or unaware of  the nature of  the 
experiment. The others were shills or stooges of the experimenter, who had instructed 
them to make incorrect judgments in about two-thirds of the cases and in this way to 
pressure the naive subjects to alter their correct judgments.
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The results were revealing. When the subjects were not exposed to pressure,  they 
invariably  judged correctly, but when  the  stooges  all  gave  a  false  answer,  the  subjects 
changed their responses to conform with the unanimous majority judgments. When one 
shill differed from the majority and gave the correct answer, naive subjects maintained 
their position three-fourths of the time. however, when the honest shill switched to the 
majority view in later trials, the errors made by naive subjects rose to about the same level 
as that of subjects who stood alone against a unanimous majority.

Why  did  they  yield?  Some  respondents  said  they  didn’t  want  to  seem  different, 
even though they continued to believe their  judgments were correct. others said that 
although their perceptions seemed correct, the majority couldn’t be wrong. Still other 
subjects didn’t even seem aware that  they had caved  in to group pressure. even those 
who held their ground tended to be profoundly disturbed by being out of step with the 
majority and confessed to being sorely tempted to alter their judgments. Indeed, a subse-
quent study found that students who stood firm in their judgments suffered more anxi-
ety than those who switched. one student with the strength of his correct convictions 
was literally dripping with perspiration by the end of the experiment.

In  these experiments, which cumulatively  included  several hundred  students,  the 
subjects were not exposed to the authority symbols that people inside an organization 
face—bosses, boards of directors, professional peers—nor were  they up against estab-
lished policy and entrenched norms. correct responses would not have had the serious 
career  consequences  that bucking  the  system can  sometimes have  for members of  an 
organization: being  transferred, dismissed,  frozen  in a position, or made an organiza-
tional  pariah.  and,  of  course,  the  students  did  not  bring  to  these  experiments  the 
financial and personal investments that individuals bring to their jobs. Men and women 
within an organization are under greater pressure to conform than were the students in 
asch’s studies.

grOuPthink

almost all groups require some conformity from their members, but in extreme cases 
the  demand  for  conformity  can  lead  to  what  social  psychologists  call  “groupthink.” 
groupthink happens when pressure for unanimity within a highly cohesive group over-
whelms its members’ desire or ability to appraise the situation realistically and consider 
alternative courses of action. The desire for the comfort and confidence that comes from 
mutual agreement and approval leads members of the group to close their eyes to nega-
tive information, to ignore warnings that the group may be mistaken, and to discount 
outside ideas that might contradict the thinking or the decisions of the group.

When under the sway of groupthink, group members may have the illusion that the 
group is invulnerable or that because the group is good or right, whatever it does is per-
missible. Individuals in the group tend to self-censor thoughts that go against the group’s 
ideas and rationalize away conflicting evidence, and the group as a whole may implicitly 
or explicitly pressure potential dissenters to conform. Groupthink thus leads to irrational, 
sometimes disastrous decisions, and it has enormous potential for doing moral damage.

diffusiOn Of resPOnsiBility

pressure to conform to the group and to adhere to its norms and beliefs can lead to the 
surrender  of  individual  moral  autonomy.  This  tendency  is  enhanced  by  the  fact  that 

summary
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group actions frequently involve the participation of many people. as a result, responsi-
bility for what an organization does can become fragmented or diffused throughout the 
group, with no single individual seeing himself or herself as responsible for what happens. 
Indeed, it may be difficult to say exactly who should be held accountable. This diffusion 
of responsibility inside an organization leads individuals to have a diluted or diminished 
sense of their own personal moral responsibilities. They tend to see themselves simply as 
small players in a process or as cogs in a machine over which they have no control and for 
which  they  are unaccountable. They  rationalize  to  themselves  contributing  to  actions, 
policies, or events that they would refuse to perform or to authorize if they thought the 
decision were entirely up to them. “It’s not my fault,” they think. “This would happen 
anyway, with or without me.” Diffusion of responsibility encourages the moral myopia 
of thinking “I’m just doing my job,” instead of taking a 20/20 look at the bigger picture.

This sense of diminished individual moral responsibility for an outcome that many 
people bring about or allow to happen is something that social psychologists began stud-
ying more closely as a result of the sad case of Kitty Genovese, a young woman who was 
stabbed to death in the 1960s. although the murder was not in itself so unusual, it made 
headlines and editorial pages across the nation because thirty-eight of her neighbors wit-
nessed her brutal slaying. In answer to her pitiful screams of terror at 3 a.m., they came 
to their windows and remained there for the thirty or more minutes it took her assailant 
to brutalize her. (he evidently left for a while and then returned to finish her off.) of the 
thirty-eight, not one attempted to intervene in any way; no one even phoned the police.

Why didn’t Kitty Genovese’s neighbors help her? Most social psychologists believe 
that  an  individual’s  sense  of  personal  responsibility  is  inversely  proportional  to  the 
number  of  people  witnessing  or  involved  in  the  episode.  The  more  people  who  are 
observing an event, the less likely is any one of them to feel obliged to do something. 
In emergencies, we  seem naturally  to  let  the behavior of  those around us dictate our 
response—a phenomenon often called bystander apathy. But the point is more general. 
In any  large group or organization, diffusion of  responsibility  for  its  actions can  lead 
individuals to feel anonymous and not accountable for what happens. Submerged in the 
group, the individual may not even question the morality of his or her actions.16

pressure to conform to organizational norms and a diminished sense of personal respon-
sibility for group behavior undermine individual integrity and moral autonomy. Business 
corporations are not necessarily worse than many other groups in this respect, but cer-
tainly the pressure in business to help the company make a profit or achieve its other 
goals, to do what is expected of you, and generally to be a loyal and cooperative team 
player can foster, or at least do nothing to inhibit, these group propensities. Beyond that, 
many corporations fail to institutionalize ethics. They don’t articulate or communicate 
ethical  standards  to  their members;  they don’t  actively  enforce  them;  and  they  retain 
structures and policies that thwart individual integrity. For example, when a Beech-nut 
employee expressed concerns about the fact that the concentrate the company was pro-
ducing for its “100% pure” apple juice contained nothing more than sugar, water, and 
chemicals, his annual performance review described his judgment as “colored by naïveté 
and impractical ideals.”17

employees frequently have to fight hard to maintain their moral integrity in a show-
down with organizational priorities. consider,  for example,  those Wall Street analysts 
pressured by their firms to recommend to clients stocks or bonds the analysts knew to be 
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“junk” or “dogs.”18 More dramatically, on June day in 2011, a US airways captain with 
thirty years of experience stopped her flight from departing because she was worried that 
a backup power system was defective. The company pressured her  to fly anyway, and 
when she refused to do so, security officials escorted her out of the airport and threatened 
to arrest her crew if they didn’t cooperate. When other pilots backed her up and refused 
to fly the plane, US airways finally had technicians service the plane. They confirmed 
that the component was faulty, and fixed it.19

often,  however,  the  problem  facing  people  in  business  and  other  organization 
contexts is not that of doing what they believed to be right but rather of deciding what 
the right thing to do is. They can sometimes face difficult and puzzling moral questions, 
questions that need to be answered. how does one go about doing that? Is there some 
reliable procedure or method for answering moral questions? In science, the scientific 
method tells us what steps to take if we seek to answer a scientific question, but there is 
no comparable moral method for engaging ethical questions. There is, however, general 
agreement about what constitutes good moral reasoning.

• • •

Mor al  re asoNiNg
It is useful to view moral reasoning at first in the context of argument. an argument is a 
group of statements, one of which (called the conclusion) is claimed to follow from the 
others (called the premises). here’s an example of an argument:

argument 1

If a person is a mother, the person is a female.

Fran is a mother.

Therefore, Fran is a female.

The first two statements (the premises) of this argument happen to entail the third 
(the conclusion), which means that if I accept the first two as true, then I must accept 
the third as also true. not to accept the conclusion while accepting the premises would 
result in a contradiction—holding two beliefs that cannot both be true at the same time. 
In other words, if I believe that all mothers are females and that Fran is a mother (the 
premises), then I cannot deny that Fran is a female (the conclusion) without contradict-
ing myself. an argument like this one, whose premises logically entail its conclusion, is a 
valid argument.

an  invalid argument is  one  whose  premises  do  not  entail  its  conclusion.  In  an 
invalid argument, I can accept the premises as true and reject the conclusion without any 
contradiction. Thus:

argument 2

If a person is a mother, the person is a female.

Fran is a female.

Therefore, Fran is a mother.
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The conclusion of this argument does not necessarily follow from the true premises. 
I can believe that every mother is a female and that Fran is a female but deny that Fran is 
a mother without contradicting myself.

one way to show this is by means of a counterexample, an example that is consist-
ent with the premises but  is  inconsistent with the conclusion. Let’s  suppose Fran  is a 
 two-year-old, a premise that is perfectly consistent with the two stated premises. If she 
is, she can’t possibly be a mother. or let’s suppose Fran is an adult female who happens 
to be childless, another premise that is perfectly consistent with the stated premises but 
 obviously at odds with the conclusion. If an argument is valid (such as argument 1), 
then no counterexamples are possible.

a valid argument can have untrue premises, as in the following:

argument 3

If a person is a female, she must be a mother.

Fran is a female.

Therefore, Fran must be a mother.

Like argument 1, this argument is valid. If I accept its premises as true, I must 
accept its conclusion as true; otherwise I will contradict myself. however, although 
argument  3  is  valid,  it  is  unsound  because  one  of  its  premises  is  false—namely, 
“If a person  is a  female,  she must be a mother.” realizing  the patent absurdity of 
one  of  its  premises,  no  sensible  person  would  accept  this  argument’s  conclusion. 
But  notice  why  the  argument  is  unsound—not  because  the  type  of  reasoning  it 
involves is invalid but because one of the premises is false. sound arguments, such 
as argument 1, have true premises and valid reasoning. unsound arguments have 
at least one false premise, as in argument 3, or invalid reasoning, as in argument 2, 
or both.

now let’s consider some moral arguments, which can be defined simply as argu-
ments whose conclusions are moral judgments. here are some examples that deal with 
affirmative action for women and minorities in the workplace:

argument 4

If an action violates the law, it is morally wrong.

Affirmative action on behalf of women and minorities in personnel matters violates the law.

Therefore, affirmative action on behalf of women and minorities in personnel matters is morally 
wrong.

argument 5

If an action violates the will of the majority, it is morally wrong.

Affirmative action on behalf of women and minorities in personnel matters violates the will of 
the majority.

Therefore, affirmative action on behalf of women and minorities in personnel matters is morally 
wrong.
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argument 6

If an action redresses past injuries that have disadvantaged a group, it is morally permissible.

Affirmative action on behalf of women and minorities in personnel matters redresses injuries 
that have disadvantaged these groups.

Therefore, affirmative action on behalf of women and minorities in personnel matters is morally 
permissible.

argument 7

If an action is the only practical way to remedy a social problem, then it is morally permissible.

Affirmative action on behalf of women and minorities in personnel matters is the only practical 
way to remedy the social problem of unequal employment opportunity.

Therefore, affirmative action on behalf of women and minorities in personnel matters is morally 
permissible.

The first  premise  in  each of  these  arguments  is  a moral  standard,  the  second  an 
alleged fact, and the conclusion a moral judgment. Moral reasoning or argument typi-
cally moves from a moral standard, through one or more factual judgments about some 
person, action, or policy related to that standard, to a moral judgment about that person, 
action, or policy. Good moral reasoning will frequently be more complicated than these 
examples. often it will involve an appeal to more than one standard as well as to various 
appropriate factual claims, and its argumentative structure may be more elaborate. Still, 
these examples illustrate its most basic form.

defensiBle MOral JudgMents

If a moral judgment or conclusion is defensible, then it must be supportable by a defen-
sible moral  standard,  together with  relevant  facts. a moral  standard  supports  a moral 
judgment if the standard, taken together with the relevant facts, logically entails the moral 
judgment and if the moral standard itself is an acceptable standard. If someone argues that 
affirmative action for minorities and women is right (or wrong) but cannot produce a sup-
porting principle when asked, then the person’s position is considerably weakened. and if 
the person does not see any need to support the judgment by appealing to a moral stand-
ard, then he or she simply does not understand how moral concepts are used or is using 
moral words like “right” or “wrong” differently from the way they are commonly used.

Keeping this in mind—that moral judgments must be supportable by moral stand-
ards and  facts—will  aid your understanding of moral discourse, which can be highly 
complex and sophisticated. It will also sharpen your own critical faculties and improve 
your moral reasoning and ability to formulate relevant moral arguments.

Patterns Of defense and challenge

In  assessing  arguments,  one  must  be  careful  to  clarify  the  meanings  of  their  key 
terms  and phrases. often premises  can be understood  in more  than one way,  and 
this ambiguity may lead people to accept (or reject) arguments that they shouldn’t. 
For example, “affirmative action” seems to mean different things to different people 

Moral judgments 
should be supported 

by moral standards 
and relevant facts.
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(see chapter 11 on job discrimination). Before we can profitably assess arguments 
4 through 7, we have to agree on how we understand “affirmative action.” Similarly, 
argument 5 relies on the idea of “violating the will of the majority,” but this notion 
has to be clarified before we can evaluate either the moral principle that it is wrong to 
violate the will of the majority or the factual claim that affirmative action does violate 
the majority’s will.

assuming  that  the  arguments  are  logically  valid  in  their  form  (as  arguments  4 
through 7 are) and that their terms have been clarified and possible ambiguities elimi-
nated,  then  we  must  turn  our  attention  to  assessing  the  premises  of  the  arguments. 
Should we accept or reject their premises? remember that if an argument is valid and 
you accept the premises, you must accept the conclusion.

Let’s look at some further aspects of this assessment process:

1. evaluating the factual claims. If the parties to an ethical discussion are willing to 
accept the moral standard (or standards) in question, then they can concentrate 
on  the  factual  claims.  Thus,  for  example,  in  argument  4  they  will  focus  on 
whether affirmative action on behalf of women and minorities is in fact illegal. In 
argument 7 they will need to determine whether affirmative action is really the 
only practical way to remedy the social problem of unequal employment oppor-
tunity. analogous questions can be asked about the factual claims of arguments 
5 and 6. answering them in the affirmative would require considerable support-
ing data.

2. Challenging the moral standard. Moral disagreements do not always turn on fac-
tual  issues. The moral  standard on which a given moral argument relies may be 
controversial.  one  party  might  challenge  the  standard,  contending  that  it  is 
implausible or that we should not accept it. The critic might do this in several differ-
ent ways—for example, by showing that there are exceptions to the standard, that 
the standard leads to unacceptable consequences, or that it is inconsistent with the 
arguer’s other moral beliefs.

In the following dialogue, for example, Lynn is attacking Sam’s advocacy of the 
standard “If an action redresses past injuries that have disadvantaged a group, it is 
morally permissible”:

Lynn: What would you think of affirmative action for Jews in the workplace?

Sam: I’d be against it.

Lynn: What about Catholics?

Sam: No.

Lynn: People of Irish extraction?

Sam: They should be treated the same as anybody else.

Lynn:  But each of these groups and more I could mention were victimized in the past by unfair 
discrimination and probably in some cases continue to be.

Sam: So?

Lynn:  So the standard you’re defending leads to a judgment you reject: namely, that Jews, 
Catholics, and Irish should be compensated by affirmative action for having been 
disadvantaged. How do you account for this inconsistency?

summary
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at this point, Sam, or any rational person in a similar position, has three alterna-
tives:  abandon  or  modify  the  standard,  alter  his  moral  judgment,  or  show  how 
women and minorities fit the original principle even though the other groups do not.

3. defending the moral standard. When the standard is criticized, then its advocate 
must  defend  it.  often  this  requires  invoking  an  even  more  general  principle. 
a  defender  of  argument  6,  for  example,  might  uphold  the  redress  principle  by 
appealing to some more general conception of social justice. or defenders might try 
to show how the standard in question entails other moral judgments that both the 
critic and the defender accept, thereby enhancing the plausibility of the standard. 

In the following exchange, tina is defending the standard of argument 5: “If an 
action violates the will of the majority, it is morally wrong”:

Tina: Okay, do you think the government should impose a national religion on all Americans?

Jake: Of course not.

Tina: What about requiring people to register their handguns?

Jake: I’m all for it.

Tina: And using kids in pornography?

Jake: There rightly are laws against it.

Tina:  But the principle you’re objecting to—that an action violating the will of the majority is 
wrong—supports your moral stance on all these issues.

of course, tina’s argument is by no means a conclusive defense for her moral stand-
ard. other moral standards could just as easily entail the judgments she cites, as Jake 
is quick to point out:

Jake:  Now wait a minute. I oppose a state religion on constitutional grounds, not because it 
violates majority will. As for gun control, I’m for it because I think it will reduce violent 
crimes. And using kids in pornography is wrong because it exploits and endangers children.

although tina’s strategy for defending the standard about majority rule proved 
inconclusive, it does illustrate a common and often persuasive way of arguing for a 
moral principle.

4. revising and modifying the argument. arguments 4  through 7 are only  illustra-
tions, and all the moral principles they mention are very simple—too simple to accept 
without qualification. (The principle that it is immoral to break the law in all circum-
stances, for example, is implausible. nazi Germany furnishes an obvious counterex-
ample to it.) But once the standard has been effectively challenged, the defender of the 
argument, rather than abandoning the argument altogether, might try to reformulate 
it. For instance, the defender might replace the original, contested premise with a bet-
ter and more plausible one that still supports the conclusion. For example, premise 1 
of argument 4 might be replaced by: “If an action violates a law that is democratically 
decided and that is not morally unjust, then the action is immoral.” or the defender 
might revise the conclusion of his or her argument, perhaps by restricting its scope.  
a more modest, less sweeping conclusion will often be easier to defend.

summary
Philosophical 

discussion generally 
involves the revision 
and modification of 

arguments; in this way 
progress is made in 

the analysis and 
resolution of moral and 

other issues.
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In this way, the discussion continues, the arguments on both sides of an issue 
improve, and we make progress in the analysis and resolution of ethical issues. In 
general, in philosophy we study logic and criticize arguments not to be able to score 
quick debating points but rather to be able to think more clearly and deeply about 
moral and other problems. our goal as moral philosophers  is not  to “win” argu-
ments but to arrive at the truth—or, put less grandly, to find the most reasonable 
answers to various ethical questions.

requireMents fOr MOral JudgMents

Moral discussion and the analysis of ethical issues can take different, often complicated, 
paths. nevertheless, the preceding discussion implies that moral judgments should be (1) 
logical, (2) based on facts, and (3) based on sound or defensible moral principles. amoral 
judgment that is weak on any of these grounds is open to criticism.

Moral Judgments should Be logical
to say that moral judgments should be logical implies several things. First, as indicated 
in the discussion of moral reasoning, our moral judgments should follow logically from 
their premises. The connection between (1) the standard, (2) the conduct or policy, and 
(3) the moral judgment should be such that 1 and 2 logically entail 3. our goal is to be 
able to support our moral judgments with reasons and evidence, rather than basing them 
solely on emotion, sentiment, or social or personal preference.

Second,  our moral  judgments  should be  logically  compatible with our  other moral 
and nonmoral beliefs. We must avoid inconsistency. almost all philosophers agree that if 
we make a moral judgment—for example, that it was wrong of Smith to alter the figures 
she gave to the outside auditors—then we must be willing to make the same judgment in 
any similar set of circumstances—that is, if our friend Brown, our spouse, or our father 
had altered the figures. In particular, we cannot make an exception for ourselves, judging 
something permissible for us to do while condemning others for doing the very same thing.

Moral Judgments should Be Based on facts
adequate moral judgments cannot be made in a vacuum. We must gather as much rel-
evant information as possible before making them. For example, an intelligent assessment 
of the morality of insider trading would require an understanding of, among other things, 
the different circumstances in which it can occur and the effects it has on the market and 
on  other  traders.  The  information  supporting  a  moral  judgment,  the  facts,  should  be 
relevant—that  is,  the  information should actually  relate  to  the  judgment;  it  should be 
complete or inclusive of all significant data; and it should, of course, be accurate or true.

Moral Judgments should Be Based on acceptable Moral Principles
We know that moral  judgments are based on moral standards. at the highest  level of 
moral  reasoning,  these  standards  embody  and  express  very  general  moral  principles. 
reliable moral judgments must be based on sound moral principles—principles that are 
unambiguous and can withstand close scrutiny and rational criticism. What, precisely, 
makes a moral principle sound or acceptable is one of the most difficult questions that 
the study of ethics raises and is beyond the scope of this book. But one criterion is worth 
mentioning, namely, consistency with our considered moral beliefs.

Our moral judgments 
should follow 
logically from their 
premises.

Our moral judgments 
should be logically 
compatible with our 
other beliefs.
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These  beliefs  contrast  with  our  gut  responses,  with  beliefs  based  on  ignorance 
or  prejudice,  and  with  beliefs  we  just  happen  to  hold  without  having  thought  them 
through. as philosophy professor tom regan explains, our considered beliefs are those 
moral beliefs “we hold after we have made a conscientious effort . . . to think about our 
beliefs coolly, rationally, impartially, with conceptual clarity, and with as much relevant 
information as we can reasonably acquire.”20 We have grounds to doubt a moral princi-
ple when it clashes with such beliefs. conversely, conformity with our considered moral 
beliefs is good reason for regarding it as provisionally established.

This does not imply that conformity with our considered beliefs is the sole or even 
basic test of a moral principle, any more than conformity with well-established beliefs is 
the exclusive or even fundamental test of a scientific hypothesis. (copernicus’s heliocen-
tric hypothesis, for example, did not conform with what passed in the medieval world as 
a well-considered belief, the ptolemaic view that the earth was the center of the universe.) 
But conformity with our considered beliefs seemingly must play some part in evaluating 
the many alternative moral principles that are explored in the next chapter.

summary
Moral judgments 

should be logical and 
based on facts and 
acceptable moral 

principles. Conformity 
with our considered 
moral beliefs is an 

important 
consideration in 
evaluating moral 

principles.

s T u d y  c o r N e r
Key terms and ConCepts

administrative	regulations
argument
business
business	ethics
businesspeople
bystander	apathy
common	law
conclusion
conscience
considered	moral	beliefs
constitutional	law

counterexample
diffusion	of	responsibility
divine	command	theory
ethical	relativism
ethics
etiquette
groupthink
invalid	argument
moral	arguments
moral	standards
morality	in	the	broad	sense

morality	in	the	narrow	sense
organizational	norms
paradox	of	hedonism
premises
professional	codes	of	ethics
self-interest
sound	arguments
statutes
unsound	arguments
valid	argument

points to review

•	 what	happened	at	Enron	(pp.	1–2)

•	 three	characteristics	of	moral	standards	(p.	5)

•	 four	types	of	law	(pp.	6–7)

•	 what	King’s	violation	of	the	law	shows	(pp.	7–8)

•	 the	point	of	the	example	of	not	stopping	to	help	an	accident	
victim	(p.	8)

•	 shortcomings	of	professional	codes	as	an	ethical	guide		
(pp.	9–10)

•	 where	we	get	our	moral	standards	(p.	10)

•	 three	ways	in	which	morality	might	be	thought	to	be	based	
on	religion	(p.	12)

•	 three	unsatisfactory	implications	of	ethical	relativism		
(pp.	13–14)

•	 what’s	wrong	with	Carr’s	idea	that	business	is	a	game	with	
its	own	moral	rules	(pp.	14–15)

•	 what’s	involved	in	a	person’s	accepting	a	moral	principle	
(p.	15)

•	 why	telling	someone	“Follow	your	conscience”	isn’t	very	
helpful	advice	(p.	16)

•	 the	point	of	the	Huckleberry	Finn	example	(pp.	16–17)

•	 what	determines	what	a	person	will	do	when	morality	and	
self-interest	collide	(pp.	17–18)
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•	 morality	in	the	broad	sense	vs.	morality	in	the	narrow	
sense	(p.	19)

•	 Aristotle	and	the	ideal	of	achieving	excellence	(pp.	19–20)

•	 what	the	experiments	by	Solomon	Asch	showed		
(pp.	21–22)

•	 dangers	of	groupthink	(p.	22)

•	 diffusion	of	responsibility	and	the	Kitty	Genovese	example	
(p.	23)

•	 the	difference	between	valid	and	invalid,	sound	and	
unsound,	arguments	(pp.	24–25)

•	 moral	judgments	as	resting	on	moral	standards	and	facts	
(p.	26)

•	 what	it	means	to	say	moral	judgments	should	be	logical		
(p.	29)

•	 role	of	“considered	moral	beliefs”	in	the	evaluation	of	
moral	principles	(pp.	29–30)

for further refleCtion

1.	 To	what	extent	do	our	moral	ideas	reflect	the	society	around	us,	and	to	what	extent	are	we	free	to	think	for	ourselves	about	
moral	matters?

2.	 Describe	a	situation	in	which	you	felt	pressured	to	act	against	your	moral	principles	or	where	you	felt	torn	between	conflicting	
moral	values,	rules,	or	principles.	What	did	you	do?

3.	 How	do	you	explain	the	fact	that	in	the	business	world	basically	good	people	sometimes	act	immorally?

when it Comes to the safety of young 

children, fire is a parent’s nightmare. Just the thought of their 
young ones trapped in their cribs or beds by a raging noctur-
nal blaze is enough to make most mothers and fathers take 
every precaution to ensure their children’s safety. Little won-
der that when fire-retardant children’s pajamas first hit the 
market, they proved an overnight success. Within a few short 
years more than 200 million pairs were sold, and the sales of 
millions more were all but guaranteed. For their manufactur-
ers, the future could not have been brighter. Then, like a bolt 

from the blue, came word that the pajamas were killers. The 
U.S. Consumer Product Safety Commission (CPSC) moved 
quickly to ban their sale and recall millions of pairs. Reason: 
The pajamas contained the flame-retardant chemical Tris 
(2,3-dibromoprophyl), which had been found to cause kidney 
cancer in children.

Because of its toxicity, the sleepwear couldn’t even be 
thrown away, let alone sold. Indeed, the CPSC left no doubt 
about how the pajamas were to be disposed of—buried or 
burned or used as industrial wiping cloths. Whereas just 

Case 1.1

made in the u.s.a.— 
dumped in brazil, africa, iraq . . .
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months earlier the manufacturers of the Tris-impregnated 
pajamas couldn’t fill orders fast enough, suddenly they were 
worrying about how to get rid of the millions of pairs now sit-
ting in warehouses.

Soon, however, ads began appearing in the classified 
pages of Women’s Wear Daily. “Tris-Tris-Tris . . . We will buy 
any fabric containing Tris,” read one. Another said, “Tris—we 
will purchase any large quantities of garments containing 
Tris.” The ads had been placed by exporters, who began buy-
ing up the pajamas, usually at 10 to 30 percent of the normal 
wholesale price. Their intent was clear: to dump* the carcino-
genic pajamas on overseas markets. 21

Tris is not the only example of dumping. There were the 
450,000 baby pacifiers, of the type known to have caused 
choking deaths, that were exported for sale overseas, and the 
400 Iraqis who died and the 5,000 who were hospitalized after 
eating wheat and barley treated with a U.S.-banned organic 
mercury fungicide. Winstrol, a synthetic male hormone that 
had been found to stunt the growth of American children, was 
made available in Brazil as an appetite stimulant for children. 
DowElanco sold its weed killer Galant in Costa Rica, although 
the Environmental Protection Agency (EPA) forbade its sale to 
U.S. farmers because Galant may cause cancer. After the U.S. 
Food and Drug Administration (FDA) banned the painkiller dipy-
rone because it can cause a fatal blood disorder, Winthrop 
Products continued to sell dipyrone in Mexico City.

Manufacturers that dump products abroad clearly are 
motivated by profit, or at least by the hope of avoiding finan-
cial losses resulting from having to withdraw a product from 
the U.S. market. For government and health agencies that 
cooperate in the exporting of dangerous products, sometimes 
the motives are more complex.

For example, when researchers documented the dangers 
of the Dalkon Shield intrauterine device—among the adverse 
reactions were pelvic inflammation, blood poisoning, tubal 
pregnancies, and uterine perforations—its manufacturer, A. H. 
Robins Co., began losing its domestic market. As a result, the 
company worked out a deal with the Office of Population within 

the U.S. Agency for International Development (AID), whereby 
AID bought thousands of the devices at a reduced price for use 
in population-control programs in forty-two countries.

The agencies involved say their motives are humanitarian. 
Because the death rate in childbirth is relatively high in third-
world countries, almost any birth-control device is safer than 
pregnancy. Analogous arguments are used to defend the 
export of pesticides and other products judged too dangerous 
for use in the United States: Foreign countries should be free 
to decide for themselves whether the benefits of those prod-
ucts are worth their risks. In line with this, some third-world 
government officials insist that denying their countries access 
to these products is tantamount to violating their countries’ 
national sovereignty.

This reasoning has found a sympathetic ear in Washington, 
for it turns up in the “notification” system that regulates the 
export of banned or dangerous products overseas. Based on 
the principles of national sovereignty, self-determination, and 
free trade, the notification system requires that foreign gov-
ernments be notified whenever a product is banned, deregu-
lated, suspended, or canceled by a U.S. regulatory agency. The 
State Department, which implements the system, has a policy 
statement on the subject that reads in part: “No country should 
establish itself as the arbiter of others’ health and safety 
standards. Individual governments are generally in the best 
position to establish standards of public health and safety.”

Critics of the system claim that notifying foreign health 
officials is virtually useless. For one thing, governments in 
poor countries can rarely establish health standards or even 
control imports into their countries. Indeed, most of the third-
world countries where banned or dangerous products are 
dumped lack regulatory agencies, adequate testing facilities, 
and well-staffed customs departments.

Then there’s the problem of getting the word out about 
hazardous products. In theory, when a government agency 
such as the EPA or the FDA finds a product hazardous, it is 
supposed to inform the State Department, which is to notify 
health officials in other nations. But agencies often fail to 
inform the State Department of the product they have banned 
or found harmful, and when it is notified, its communiqués 
typically go no further than U.S. embassies abroad. When 
foreign officials are notified by U.S. embassies, they sometimes 

* Dumping is a term apparently coined by Mother Jones magazine 
to refer to the practice of exporting to other countries products that 
have been banned or declared hazardous in the United States.
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find the communiqués vague or ambiguous or too technical 
to understand.

But even if communication procedures were improved or 
the export of dangerous products forbidden, there are ways 
that companies can circumvent these threats to their prof-
its—for example, by simply changing the name of the prod-
uct or by exporting the individual ingredients of a product to a 
plant in a foreign country. Once there, the ingredients can be 
reassembled and the product dumped. The United States 
does prohibit its pharmaceutical companies from exporting 
drugs banned in this country, but sidestepping the law is not 
difficult. “Unless the package bursts open on the dock,” one 
drug company executive observes, “you have no chance of 
being caught.”

Unfortunately for us, in the case of pesticides, the effects 
of overseas dumping are now coming home. In the United 
States, the EPA bans all crop uses of DDT and dieldrin, which 
kill fish, cause tumors in animals, and build up in the fatty 

tissue of humans. It also bans heptachlor, chlordane, lepto-
phos, endrin, and many other pesticides, including 2,4,5-T 
(which contains the deadly poison dioxin, the active ingredi-
ent in Agent Orange, the notorious defoliant used in Vietnam) 
because they are dangerous to human beings. No law, how-
ever, prohibits the sale of DDT and these other U.S.-banned 
pesticides overseas, where thanks to corporate dumping 
they are routinely used in agriculture. In one three-month 
period, for example, U.S. chemical companies exported 3.9 
million pounds of banned and withdrawn pesticides. The FDA 
now estimates, through spot checks, that 10 percent of our 
imported food is contaminated with residues of banned pes-
ticides. And the FDA’s most commonly used testing proce-
dure does not even check for 70 percent of the pesticides 
known to cause cancer. With the doubling of exports of 
Mexican produce to the United States since the signing of the 
North American Free Trade Agreement (NAFTA), the problem 
of pesticide-laced food has only grown worse.22
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another hazard dumped in third-world countries is what has become known as ewaste: toxic electronic products and parts.
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Discussion Questions

1.	 Complete the following statements by filling in the blanks with 
either “moral” or “nonmoral” (e.g., factual, scientific, legal):

a.	 Whether or not dumping should be permitted is a 
________ question.

b.	 “Are dangerous products of any use in the third 
world?” is a ________ question.

c.	 “Is it proper for the U.S. government to sponsor 
the export of dangerous products overseas?” is a 
________ question.

d.	 Whether or not the notification system works as its 
supporters claim it works is a ________ question.

e.	 “Is it legal to dump this product overseas?” is a 
________ question.

2.	 Explain what dumping is, giving some examples. Does 
dumping raise any moral issues? What are they? What 
would an ethical relativist say about dumping?

3.	 Speculate on why dumpers dump. Do you think they 
believe that what they are doing is morally permis-
sible? How would you look at the situation if you 
were one of the manufacturers of Tris-impregnated 
pajamas?

4.	 If no law is broken, is there anything wrong with dumping? If 
so, when is it wrong and why? Do any moral considerations 
support dumping products overseas when this violates  
U.S. law?

5.	 What moral difference, if any, does it make who is dump-
ing, why they are doing it, where they are doing it, or what 
the product is?

6.	 Critically assess the present notification system. Is it the 
right approach, or is it fundamentally flawed?

7.	 Putting aside the question of legality, what moral argu-
ments can be given for and against dumping? What is 
your position on dumping, and what principles and values 
do you base it on? Should we have laws prohibiting more 
types of dumping?

HinDsigHt, tHey say, is 20/20. So, in retrospect, it is 
not so surprising that the boom in real estate prices of just a 
few years ago was followed by a painful collapse. Encouraged 
by low interest rates and a willingness of banks to lend money 
to almost anybody, many people had jumped into the housing 
market, sometimes buying expensive homes with mortgages 
they could barely afford, based on the belief, celebrated in 

televisions shows like “Flip This House,” that housing prices 
would continue to go up and up and up. But the law of gravity 
applies to housing prices, too, it seems. Inevitably, the housing 
market cooled down, and housing prices stopped rising; then 
they slowly reversed direction and began steadily declining. As 
a result, many people found themselves making mortgage 
payments on homes worth far less than what they had 

case 1.2

Just Drop off the Key, Lee
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 originally paid for them. Moreover, many of them had been 
talked into taking mortgages they didn’t really understand, for 
example, mortgages with adjustable rates or with special “bal-
loon” payments due after a few years, or that were too expen-
sive for them to afford in the first place. The financial crisis of 
2008 and the recession that followed only made things worse. 
Faced with monthly payments they could no longer sustain, 
these borrowers lost their homes through foreclosure. 
Widespread foreclosures, in turn, drove housing prices even 
lower, leaving more and more homeowners—by 2010 an 
estimated 5.4 million of them—“under water,” that is, with 
mortgage balances at least 20 percent higher than the value 
of their homes.

Consider 30-year-old software engineer, Derek Figg. He 
paid $340,000 for a home in the Phoenix suburbs. Two 
years later, its value had dropped to less than $230,000, but 
he still owed the bank $318,000. As a result, Figg decided 
to stop paying his mortgage, defaulted on his loan, and 
walked away from his home. Or consider Benjamin 
Koellmann. He paid $215,000 for an apartment in Miami 
Beach, which three years later was worth only $90,000. 
Although still paying his mortgage, he is thinking about fol-
lowing Figg’s example.

What distinguishes Figg and Koellmann from many 
other homeowners whose homes are under water or who 
are in mortgage trouble is that both have good jobs and 
could afford to keep making their monthly payments—if 
they chose to. Moreover, they are smart guys and knew 
what they were doing, or thought they did, when they 
bought their homes. However, figuring that it would take 
years for their properties to regain their original value and 
that renting would be cheaper, they are among a growing 
number of homeowners who have either walked away from 
their mortgages or are considering it, not out of necessity, 
but because doing so is in their financial interest. Experts 
call this “strategic default.” Or, in the words of an old  
Paul Simon song, “Just drop off the key, Lee, and get your-
self free.”

As any financial advisor will tell you, there are lots of 
good reasons not to default on a mortgage. A foreclosure 

ruins a consumer’s credit record for seven years, and with a 
low credit score, one must pay a higher interest rate on auto 
and other loans. Moreover, some states allow lenders to 
seize bank deposits and other assets of people who default 
on mortgages. Benjamin Koellmann also worries that skip-
ping out on his mortgage might hurt him with a future 
employer or diminish his chance of being admitted to gradu-
ate school. Still, there’s no denying that for some borrowers 
simply mailing in the keys and walking away can make 
sense. But that leaves one question unanswered, Do they 
have a moral responsibility to meet their financial 
commitments?

The standard mortgage-loan document that a borrower 
signs says, “I promise to pay” the borrowed amount. A prom-
ise is a promise, many people believe; they think you should 
keep making your mortgage payments even if doing so is 
inconvenient. In fact, eighty-one percent of Americans agree 
that it is immoral not to pay your mortgage when you can. 
George Brenkert, professor of business ethics at Georgetown 
University, is one of them. He maintains that if you were not 
deceived by the lender about the nature of the loan, then you 
have a duty to keep paying. If everybody walked away from 
such commitments, he reasons, the result would be disas-
trous. As Paola Sapienza, a finance professor at Northwestern 
University, points out, each strategic default emboldens oth-
ers to take the same step, which he describes as a “cascade 
effect” with potentially damaging consequences for the 
whole economy. Economist David Rosenburg adds that these 
borrowers were not victims. They “signed contracts, and as 
adults should be held accountable.”

Others disagree. Brent White, a law professor at the 
University of Arizona, says that homeowners should base the 
decision whether to keep paying or walk away entirely on their 
own interests “unclouded by unnecessary guilt or shame.” 
They should take their lead from the lenders, who, he says, 
“ruthlessly seek to maximize profits or minimize loss irrespec-
tive of concerns of morality or social responsibility.” People 
who think like Professor White also argue that the banks 
fueled the housing boom in the first place by loaning money, 
based on unrealistic appraisals of home values, to people who 
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were unlikely to be able to keep up their payments in order to 
resell those loans to other investors. Others suspect a double 
standard. Homeowners are criticized for defaulting but busi-
nesses often declare bankruptcy even when they have money 
in the bank and could keep paying their bills. In fact, doing so 
is often thought to be a smart move because it trims their debt 
load and allows them to break their union contracts.

Benjamin Koellmann, for his part, remains conflicted. 
“People like me are beginning to feel like suckers. Why not let 
it go in default and rent a better place for less? . . . There is no 
financial sense in staying.” Still, he struggles with the ethical 
side of the question: “I took a loan on an asset that I didn’t 
see as overvalued,” he says. “As much as I would like my 
bank to pay for that mistake, why should it?” John Gourson, 
chief executive of the Mortgage Bankers Association, con-
curs with this. In addition, he says, defaulting on your mort-
gage and letting your home go into foreclosure hurts the 
whole neighborhood by lowering property values. He adds: 
“What about the message they still send to their family and 
their kids and their friends?”

For his part, Derek Figg admits that defaulting was the 
“toughest decision I ever made.” Still, he faced a  “claustrophobic 

situation,” he says, because if ever he lost or quit his job, he 
would have been unable to sell his house and move somewhere 
else. Moreover, he says, lenders “manipulated” the housing 
 market during the boom by accepting dubious appraisals. 
“When I weighed everything,” he says, “I was able to sleep at 
night.”23

disCussion Questions

1.	 What would you do if you were in Figg’s or Koellmann’s 
situation? What factors would you consider?

2.	 Do people have a moral obligation to repay money that 
they borrow, as Professor Brenkert thinks, or is this simply 
a business decision based on self-interest alone, as 
Professor White thinks?

3.	 “It is morally permissible for homeowners whose homes 
are under water to default on their mortgages even if they 
could continue to pay them.” What arguments do you see 
in favor of this proposition? What arguments do you see 
against it?

4.	 When it comes to paying your debts, does it matter 
whether you borrow money from a bank or from an 
individual person? Explain why or why not.

5.	 Suppose your moral principles imply that you should 
keep on paying your mortgage, but financial self-interest 
counsels you to walk away. How are you to decide what 
to do?

6.	 Repaying a loan is a legal obligation. Is it also a moral 
obligation? Explain why or why not.

7.	 Are the banks responsible for the housing boom that 
enticed people to buy homes at inflated prices? If so, 
does this affect whether you have an obligation to repay 
your loan? What about Professor White’s contention that 
the banks themselves care only about maximizing profit?

date

percentages 2005 2006 2007 2008 2009 2010

Below 1% X
From 1% to 2% X X
From 2% to 3%
From 3% to 4% X
From 4% to 5% X X

u.s. foreclosure rates in recent years, in percentages

43075_ch01_ptg01_hr_001-039.indd   36 8/13/12   12:52 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chapter one  The naTure of moraliTy      37
Pa

ul
 P

ric
e/

Ge
tty

 Im
ag

es

Kermit vandivier Could not have prediCted 

the impact on his life of purchase order P-237138, issued by 
LTV Aerospace Corporation.24 The order was for 202 brake 
assemblies for a new Air Force light attack plane, the A7D, and 
news of the LTV contract was cause for uncorking the cham-
pagne at the B. F. Goodrich plant in Troy, Ohio, where Vandivier 
worked. Although the LTV order was a small one, it signaled that 
Goodrich was back in LTV’s good graces after living under a 
cloud of disrepute. Ten years earlier, Goodrich had built a brake 
for LTV that, to put it kindly, hadn’t met expectations. As a result, 
LTV had written off Goodrich as a reliable source of brakes.

LTV’s unexpected change of heart after ten years was 
easily explained. Goodrich made LTV an offer it couldn’t 
refuse—a ridiculously low bid for making the four-disk 
brakes. Had Goodrich taken leave of its financial senses? 
Hardly. Because aircraft brakes are custom-made for a par-
ticular aircraft, only the brakes’ manufacturer has replace-
ment parts. Thus, even if it took a loss on the job, Goodrich 
figured it could more than make up for it in the sale of 
replacement parts. Of course, if Goodrich bungled the job, 
there wouldn’t be a third chance.

John Warren, a seven-year veteran and one of Goodrich’s 
most capable engineers, was made project engineer and lost 
no time in working up a preliminary design for the brake. 
Perhaps because the design was faultless or perhaps because 
Warren was given to temper tantrums when criticized, cow-
orkers accepted the engineer’s plan without question. So there 
was no reason to suspect that young Searle Lawson, one year 
out of college and six months with Goodrich, would come to 
think Warren’s design was fundamentally flawed.

Lawson was assigned by Warren to create the final produc-
tion design. He had to determine the best materials for brake lin-
ings and identify any needed adjustments in the brake design. 

This process called for extensive testing to meet military 
 specifications. If the brakes passed the grueling tests, they would 
then be flight-tested by the Air Force. Lawson lost no time in get-
ting down to work. What he particularly wanted to learn was 
whether the brake could withstand the extreme internal tempera-
tures, in excess of 1,000 degrees F, when the aircraft landed.

When the brake linings disintegrated in the first test, 
Lawson thought the problem might be defective parts or an 
unsuitable lining. But after two more consecutive failures, he 
decided the problem lay in the design: The four-disk design 
was simply too small to stop the aircraft without generating 
so much heat that the brake linings melted. In Lawson’s view, 
a larger, five-disk brake was needed.

Lawson knew well the implications of his conclusion. The 
four-disk brake assemblies that were arriving at the plant 
would have to be junked, and more tests would have to be 
conducted. The accompanying delays would preclude on-
time delivery of the production brakes to LTV.

Lawson reported his findings and recommendations to 
John Warren. Going to a five-disk design was impossible, 
Warren told him. Officials at Goodrich, he said, were already 
boasting to LTV about how well the tests were going. Besides, 
Warren was confident that the problem lay not in the four-disk 
design but in the brake linings themselves.

Unconvinced, Lawson went to Robert Sink, who supervised 
engineers on projects. Sink was in a tight spot. If he agreed with 
Lawson, he would be indicting his own professional judgment: 
He was the man who had assigned Warren to the job. What’s 
more, he had accepted Warren’s design without reservation and 
had assured LTV more than once that there was little left to do 
but ship them the brakes. To recant now would mean explaining 
the reversal not only to LTV but also to the Goodrich hierarchy.  
In the end, Sink, who was not an engineer, deferred to the 

Case 1.3

The a7d affair
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 seasoned judgment of Warren and instructed Lawson to con-
tinue the tests.

His own professional judgment overridden, Lawson could 
do little but carry on. He built a production model of the brake 
with new linings and subjected it to the rigorous qualification 
tests. Thirteen more tests were conducted, and thirteen more 
failures resulted. It was at this point that data analyst and 
technical writer Kermit Vandivier entered the picture.

Vandivier was looking over the data of the latest A7D test 
when he noticed an irregularity: The instrument recording some 
of the stops had been deliberately miscalibrated to indicate that 
less pressure was required to stop the aircraft than actually 
was the case. Vandivier immediately showed the test logs to 
test lab supervisor Ralph Gretzinger. He learned from the tech-
nician who miscalibrated the instrument that Lawson had 
requested the miscalibration. Lawson later said he was simply 
following the orders of Sink and the manager of the design 
engineering section, who were intent on qualifying the brakes 
at whatever cost. For his part, Gretzinger vowed he would never 
permit deliberately falsified data or reports to leave his lab.

A month later, the brake was again tested, and again it 
failed. Nevertheless, Lawson asked Vandivier to start prepar-
ing the various graph and chart displays for qualification. 
Vandivier refused and told Gretzinger what he’d been asked to 
do. Gretzinger was livid. He again vowed that his lab would not 
be part of a conspiracy to defraud. Then, bent on getting to the 
bottom of the matter, Gretzinger rushed off to see Russell Line, 
manager of the Goodrich Technical Services Section.

An hour later, Gretzinger returned to his desk looking like 
a beaten man. He knew he had only two choices: defy his 
superiors or do their bidding.

“You know,” he said to Vandivier, “I’ve been an engineer 
for a long time, and I’ve always believed that ethics and integ-
rity were every bit as important as theorems and formulas, 
and never once has anything happened to change my beliefs. 
Now this. . . . Hell, I’ve got two sons I’ve got to put through 
school and I just . . .” When his voice trailed off, it was clear 
that he would in fact knuckle under. He and Vandivier would 
prepare the qualifying data; then someone “upstairs” would 
actually write the report. Their part, Gretzinger rationalized, 
wasn’t really so bad. “After all,” he said, “we’re just drawing 
some curves, and what happens to them after they leave 
here—well, we’re not responsible for that.” Vandivier knew 

Gretzinger didn’t believe what he was saying about not being 
responsible. Both of them knew that they were about to 
become principal characters in a plot to defraud.

Unwilling to play his part, Vandivier decided that he, too, 
would confer with Line. Line was sympathetic; he said he 
understood what Vandivier was going through. But in the end 
he said he would not refer the matter to chief engineer H. C. 
“Bud” Sunderman, as Vandivier had suggested. Why not? 
Vandivier wanted to know.

“Because it’s none of my business, and it’s none of yours,” 
Line told him. “I learned a long time ago not to worry about 
things over which I had no control. I have no control over this.”

Vandivier pressed the point. What about the test pilots 
who might get injured because of the faulty brakes? Didn’t 
their uncertain fate prick Line’s conscience?

“Look,” said Line, growing impatient with Vandivier’s 
moral needling, “I just told you I have no control over this 
thing. Why should my conscience bother me?” Then he 
added, “You’re just getting all upset over this thing for noth-
ing. I just do as I’m told, and I’d advise you to do the same.”

Vandivier made his decision that night. He knew, of 
course, he was on the horns of a dilemma. If he wrote the 
report, he would save his job at the expense of his con-
science. If he refused, he would honor his moral code and, he 
was convinced, lose his job—an ugly prospect for anyone, let 
alone a forty-two-year-old man with a wife and several chil-
dren. The next day, Vandivier phoned Lawson and told him he 
was ready to begin on the qualification report.

Lawson shot over to Vandivier’s office with all the speed of 
one who knows that, swallowed fast, a bitter pill doesn’t taste 
so bad. Before they started on the report, though, Vandivier, 
still uneasy with his decision, asked Lawson if he fully under-
stood what they were about to do.

“Yeah,” Lawson said acidly, “we’re going to screw LTV. 
And speaking of screwing,” he continued, “I know now how a 
whore feels, because that’s exactly what I’ve become, an 
engineering whore. I’ve sold myself. It’s all I can do to look at 
myself in the mirror when I shave. I make me sick.”

For someone like Vandivier, who had written dozens of 
them, the qualification report was a snap. It took about a 
month, during which time the brake failed still another final 
 qualification test, and the two men talked almost exclusively 
about the enormity of what they were doing. In the Nuremberg 
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trials they found a historical analogy to their own complicity 
and culpability in the A7D affair. More than once, Lawson 
opined that the brakes were downright dangerous, that any-
thing could happen during the flight tests. His opinion proved 
prophetic.

When the report was finished, copies were sent to the Air 
Force and LTV. Within a week test flights were begun at 
Edwards Air Force Base in California. Goodrich dispatched 
Lawson to Edwards as its representative, but he wasn’t there 
long. Several “unusual incidents” brought the flight tests liter-
ally to a screeching halt. Lawson returned to the Troy plant, 
full of talk about several near crashes caused by brake trou-
ble during landings. That was enough to send Vandivier to his 
attorney, to whom he told the whole sorry tale.

Although the attorney didn’t think Vandivier was guilty of 
fraud, he was convinced that the analyst/writer was guilty of 
participating in a conspiracy to defraud. Vandivier’s only hope, 
the attorney counseled, was to make a clean breast of the 
matter to the FBI. Vandivier did. At this point both he and 
Lawson decided to resign from Goodrich. In his letter of resig-
nation, addressed to Russell Line, Vandivier cited the A7D 
report and stated: “As you are aware, this report contains 
numerous deliberate and willful misrepresentations which . . . 
expose both myself and others to criminal charges of conspir-
acy to defraud.”

Vandivier was soon summoned to the office of Bud 
Sunderman, who berated him mercilessly. Among other 
things, Sunderman accused Vandivier of making irresponsi-
ble charges and of arch disloyalty. It would be best, said 
Sunderman, if Vandivier cleared out immediately. Within min-
utes, Vandivier had cleaned out his desk and left the plant.

Two days later Goodrich announced it was recalling the 
qualification report and replacing the old brake with a new 
five-disk brake at no cost to LTV.

aftermath

• A year later, a congressional committee reviewed the A7D 
affair. Vandivier and Lawson testified as government witnesses, 
together with Air Force officers and a General Accounting 
Office team. All testified that the brake was dangerous.

• Robert Sink, representing the Troy plant, depicted Vandivier as 
a mere high school graduate with no technical training, who 
preferred to follow his own lights rather than organizational 

guidance. R. G. Jeter, vice president and general counsel 
of Goodrich, dismissed as ludicrous even the possibility that 
some thirty engineers at the Troy plant would stand idly by and 
see reports changed and falsified.

• The congressional committee adjourned after four hours 
with no real conclusion. The following day the Department of 
Defense, citing the A7D episode, made major changes in its 
inspection, testing, and reporting procedures.

• The A7D eventually went into service with the Goodrich-made 
five-disk brake.

• Searle Lawson went to work as an engineer for LTV assigned 
to the A7D project.

• Russell Line was promoted to production superintendent.

• Robert Sink moved up into Line’s old job.

• Kermit Vandivier became a newspaper reporter for the Daily 
News in Troy, Ohio.

disCussion Questions

1.	 Identify the main characters in this case, and explain what 
happened.

2.	 To what extent did Lawson, Vandivier, and Gretzinger 
consider the relevant moral issues before deciding to 
participate in the fraud? What was their reasoning? What 
would you have done if you were in their situation?

3.	 How did Sink and Line look at the matter? How would you 
evaluate their conduct?

4.	 Do you think Vandivier was wrong to work up the qualifi-
cation report? Explain the moral principle or principles that 
underlie your judgment.

5.	 Was Vandivier right to “blow the whistle”? Was he morally 
required to so? Again, explain the moral principles on 
which your judgment is based.

6.	 Describe the different pressures to conform in this case 
and discuss the relevance of the concepts of groupthink 
and dif fusion of responsibility. Do any of these factors 
excuse the con duct of particular individuals in this case? 
If so, who and why?

7.	 Should Goodrich be held morally responsible as a com-
pany for the A7D affair, or just the individuals involved?

8.	 What might Goodrich have done, and what steps should it 
take in the future, to ensure more moral behavior?
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Head of a premier Hedge fund and former 

president of the NASDAQ stock exchange, Bernard Madoff was a 
respected financier with a sterling reputation. So, when he stated 
in a speech that “in today’s regulatory environment, it’s virtually 
impossible [for fund managers] to violate the rules,” his listeners 
were unlikely to have doubted the truth of what he was saying. 
They were even less likely to have foreseen how eerily prophetic 
his words would turn out to be when the FBI arrested him a year 
later for perpetrating what may have been 
the greatest scam of all times.

Madoff’s celebrated hedge fund, it 
turns out, was a total fraud—in essence, 
a gigantic Ponzi scheme. In a Ponzi 
scheme, a con artist takes in money from 
investors but keeps it for himself rather 
than investing it as promised. On paper, 
the profits of the investors continue to 
grow. If they want to redeem some of 
their fund shares for cash, the fraudster 
uses money from new investors to pay them. This keeps investors 
happy and content but clueless about what really happened to 
their money.

The fact that Madoff’s phony hedge fund reported con-
sistently strong returns in both good markets and bad, with 
never a down quarter, made a few financial analysts suspicious. 
However, the law doesn’t require hedge funds to operate as 
transparently as it does mutual funds, and Madoff was notori-
ously secretive about his investment strategy. The Securities 

and Exchange Commission, which is charged with policing the 
financial marketplace, never noticed anything amiss, and most 
business observers and investment advisors simply thought that 
Madoff had the Midas touch. And so it seemed he did—until, 
that is, the financial crisis of 2008 when the meltdown on Wall 
Street led more and more of his investors to seek to redeem 
fund shares for cash. With new investors now few and far 
between, Madoff simply had no money to pay those investors 

who wanted to cash in some or all of 
their chips. Unable to keep the game up, 
he confessed to his sons that his fund 
was “one big lie.” They promptly turned 
him in to the authorities.

Madoff’s victims included insurance 
companies, pension and investment 
funds, banks in Europe and Asia, and 
a number of prominent individuals, such 
as Hall of Fame baseball pitcher Sandy 
Koufax, filmmaker Steven Spielberg, and 

actors Kevin Bacon and John Malkovich. Many of these people 
were bilked for millions and millions of dollars, in some cases 
losing nearly all their savings. Likewise, some of the charities 
that had invested with Madoff were completely ruined. Having 
lost their assets, they were forced to shut down. A few investors, 
however, who had withdrawn money from their accounts on and 
off over the years, ended up in an ethical quandary. The money 
that they thought was in their Madoff accounts was, of course, 
gone, but over the years they had actually taken more money 
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out of the fund, sometimes substantially more money, than they 
had initially put into it. But what they thought at the time was 
legitimate profit was, they now realized, almost certainly money 
that Madoff had stolen from other clients. Should they keep 
quiet? Should they return the money to other investors, most 
of whom had ended up deep in the hole? Or should they insist 
that the money they received was legitimately theirs and push 
(along with all the other investors) to somehow get restitution of 
the balances that just a few weeks before they had assumed still 
remained in their Madoff accounts?

Under legal pressure, Boston philanthropist Carl Shapiro, an 
early investor with Madoff, agreed to hand over to other victims 
the $625 million he had received over the years from Madoff, 
and in 2011 trustees representing Madoff’s victims filed suit 
against Fred Wilpon and Saul Katz, the successful investors 
who own the New York Mets, on the grounds that they should 
have known that the $300 million they had earned from their 
Madoff accounts were “fictitious profits.” As a general mat-
ter, though, the legal responsibilities of those Madoff investors 
who came out ahead are unclear; a number of legal battles are 
being waged, and some in Congress want to protect the profits 
of innocent Madoff investors. In addition, of course, it’s unclear 
where any individual investor’s money actually went. But it’s not 
just factual or legal complexities that make the question dif-
ficult. There are competing moral considerations. If you yourself 
were scammed, it might seem that you have no moral obligation 
to help those whose losses were greater—after all, you were a 
victim, too. On the other hand, although Madoff was ostensibly 
paying you money that you were entitled to, he was, in fact, pay-
ing you with embezzled funds. Do those later investors have a 
right to get their money back from you? Would you act wrongly 
in hanging on to what you were lucky enough to get from Madoff 
before his scheme crashed? Or are the Madoff investors morally 
required to pool their gains and try to equalize their losses?

You don’t need to study moral philosophy to see that Madoff 
acted immorally. Only a complete scoundrel steals from charities, 
pension funds, and friends and acquaintances who have entrusted 
him with their life savings. But determining what an investor should 
do who got back from Madoff more than other investors did—
perhaps even more than his or her initial investment—is more 
difficult. Even if the person wants to do the right thing, what exactly 
does morality require, and how are we to determine what that is? 
On what basis are we to judge what is right or wrong?

Chapter 1 explained that defensible moral judgments must 
be underwritten by sound moral principles. That is because 
when we judge something wrong, we are not judging simply 
that it is wrong but also that it is wrong for some reason 
or by virtue of some general characteristic.1 Moral principles 
thus provide the basis for making moral judgments. The use 
of these principles, however, is not a mechanical process in 
which one cranks in data and out pops an automatic moral 
judgment. Rather, the principles provide a conceptual frame-
work that guides us in making moral decisions. Careful thought 
and open-minded reflection are always necessary to work from 
one’s moral principles to a considered moral judgment.

But what are the appropriate principles to rely on when mak-
ing moral judgments? The truth is that there is no consensus 
among people who have studied ethics and reflected on these 
matters. Different theories exist as to the proper standard of 
right and wrong. As the British philosopher Bernard Williams put 
it, we are heirs to a rich and complex ethical tradition, in which 
a variety of different moral principles and ethical considerations 
intertwine and sometimes compete.2

Learning objeCtives

This chapter discusses the different normative perspectives and 
rival ethical principles that are our heritage. After distinguish-
ing between what are called “consequentialist” and “noncon-
sequentialist” normative theories, it looks in detail at several 
ethical approaches, discussing their pros and cons and their 
relevance to moral decision making in an organizational context:

1.	 Egoism,	both	as	an	ethical	theory	and	as	a	psychological	
theory

2.	 Utilitarianism,	the	theory	that	the	morally	right	action	is	
the	one	that	achieves	the	most	happiness	for	everyone	
concerned

3.	 Kant’s	ethics,	with	his	categorical	imperative	and	his	
emphasis	on	moral	motivation	and	respect	for	persons

4.	 Other	nonconsequentialist	normative	themes:	duties,	
moral	rights,	and	prima	facie	principles

The chapter concludes by suggesting a practical way of 
approaching moral decision making, which reflects the major 
concerns of the different normative theories that have been 
discussed.
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• • •

coNsequeNt ial ist  a Nd NoNcoNsequeNt ial ist  theor ies
In ethics, normative theories propose some principle or principles for distinguishing 
right actions from wrong actions. These theories can, for convenience, be divided into 
two kinds: consequentialist and nonconsequentialist.

according to consequentialist theories, the moral rightness of an action is deter-
mined solely by its results. If its consequences are good, then the act is right; if they 
are bad, the act is wrong. consequentialists (moral theorists who adopt this approach) 
determine what is right by weighing the ratio of good to bad that an action will produce. 
The right act is the one that produces (or will probably produce) at least as great a ratio of 
good to evil as any other course of action open to the agent.

one question that arises here is, consequences for whom? Should one consider the 
consequences only for oneself? or the consequences for everyone affected? The two most 
important consequentialist theories, egoism and utilitarianism, are distinguished by their 

Level 1:
Initial investor recruits 3 members

Promoter

Level 2:
Those 3 members each recruit 3 more
members (= 9 new members) 

Level 3:
Those 9 members each recruit 3 more
members (= 27 new members)

Level 4:
Those 27 members each recruit 3
more members (= 81 new members)

Benefits as portrayed by
promoter to level-1 investor Pyramid levels

− $500

+ $150 x 3 = $450

+ $30 x 9 = $270

+ $30 x 27 = $810

+ $30 x 81 = $2430

TOTAL = $3460

closely related to ponzi schemes are pyramid schemes. in one variant, each investor pays $500 to the promoter and is to recruit three new members, who 
pay out $500 each to the promoter. each of these three members then should recruit three more members (who also pay out $500 each to the promoter), and 
so on. the investor is told that he will receive $150 for each of the three members whom he enlists at the first level. the investor is also promised a $30 com-
mission for each recruit at the next three levels. each new recruit is told that he is at the top of the pyramid and stands to benefit from new levels of recruits.
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different answers to this question. egoism advocates individual self-interest as its guiding 
principle. Utilitarianism holds that one must take into account everyone affected by the 
action. But both theories agree that rightness and wrongness are solely a function of an 
action’s results.

By contrast, nonconsequentialist (or deontological) theories contend that right and 
wrong are determined by more than the likely consequences of an action. nonconsequentialists 
do not necessarily deny that consequences are morally significant, but they believe that other 
factors are also relevant to the moral assessment of an action. For example, a nonconsequen-
tialist would hold that for Kevin to break his promise to cindy is wrong not simply because it 
has bad results (cindy’s hurt feelings, Kevin’s  damaged reputation, and so on) but because of 
the inherent character of the act itself. even if more good than bad were to come from Kevin’s 
breaking the promise, a nonconsequentialist might still view it as wrong. what matters is 
the nature of the act in question, not just its results. This idea will become clearer later in the 
chapter as we examine some specific nonconsequentialist principles and theories.

• • •

eGo ism
a few years after Firestone first introduced its “500” steel-belted radial tires, it was dis-
covered that their tread was prone to separate at high speeds, with a house subcommit-
tee later concluding that the tires had led to thirty-four highway deaths. In response to 
the controversy, Firestone announced that it was discontinuing the “500.” newspapers 
at the time interpreted this to mean that Firestone would immediately remove the tires 
from the market. In fact, Firestone intended only a “rolling phaseout” and continued to 
manufacture the tire. when a Firestone spokesperson was later asked why the company 
had not corrected the media’s misinterpretation of its intent, the spokesperson said that 
Firestone’s policy was to ask for corrections only when it was beneficial to the company 
to do so—in other words, only when it was in the company’s self-interest.

The view that equates morality with self-interest is referred to as egoism. according 
to it, an act is morally right if and only if it best promotes the agent’s own interests. 
(here an “agent” can be a single person or, as in the Firestone example, an organization.) 
egoism makes personal advantage (both short term and long run) the standard for meas-
uring an action’s rightness. If an action will produce more good for the agent than any 
alternative action would, then that action is the morally right one to perform.

Moral philosophers distinguish between two kinds of egoism: personal and imper-
sonal. Personal egoists claim they should pursue their own best interests, but they do not 
say what others should do. Impersonal egoists claim that everyone should let self-interest 
guide his or her conduct.

Misconceptions about egoisM

Several misconceptions haunt both versions of egoism. one is that egoists do only what 
they like, that they believe in “eat, drink, and be merry.” not so. Undergoing unpleasant, 
even painful experience meshes with egoism, provided such temporary sacrifice is neces-
sary for the advancement of one’s long-term interests.

another misconception is that all egoists endorse hedonism, the view that pleasure 
(or happiness) is the only thing that is good in itself, that it is the ultimate good, the one 
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thing in life worth pursuing for its own sake. although some egoists are hedonistic—as 
was the ancient Greek philosopher epicurus (341–270 bce)—other egoists have a 
broader view of what constitutes self-interest. Some of them identify a person’s good with 
knowledge or power; others with what some modern psychologists call “self-actualization.” 
egoists may, in fact, hold any theory of what is good.

a final but very important misconception is that egoists cannot act honestly, be 
gracious and helpful, or otherwise promote other people’s interests. egoism, however, 
requires us to do whatever will best further our own interests, and doing this sometimes 
requires us to advance the interests of others. In particular, egoism tells us to benefit oth-
ers when we expect that our doing so will be reciprocated or when the act will bring us 
pleasure or in some way promote our own good. For example, egoism might discourage a 
shopkeeper from trying to cheat customers because it is likely to hurt business in the long 
run. or egoism might recommend to the chair of the board that she hire as a vice presi-
dent her nephew, who is not the best candidate for the job but of whom she is very fond. 
hiring the nephew might bring her more satisfaction than any other course of action, 
even if the nephew doesn’t perform his job as well as someone else might.

psychological egoisM

So egoism does not preach that we should never assist others but rather that we have no 
basic moral duty to do so. The only moral obligation we have is to ourselves. although 
you and I are not required to act in the interests of others, we should if that is the best 
way to promote our own self-interest. In short: always look out for “number one.”

proponents of the ethical theory of egoism generally attempt to derive their basic 
moral principle from the alleged fact that human beings are by nature selfish creatures. 
according to this doctrine, termed psychological egoism, people are, as a matter of 
fact, so constructed that they must behave selfishly. psychological egoism asserts that 
all actions are selfishly motivated and that truly unselfish actions are therefore impos-
sible. even such apparently self-sacrificial acts as giving up one’s own life to save the lives 
of one’s children or blowing the whistle on organizational misdeeds at great personal 
expense are, according to psychological egoism, done to satisfy the person’s own self-
interested desires. For example, the parent may seek to perpetuate the family line or to 
avoid guilt, and the employee may be after fame or revenge.

probleMs with egoisM

although egoism as an ethical doctrine has always had its adherents, the theory is open 
to very strong objections. It is safe to say that few, if any, philosophers today would advo-
cate it as either a personal or an organizational morality. consider these objections:

1. psychological egoism is not a sound theory. Self-interest motivates all of us to 
some extent, and we all know of situations in which someone pretended to be acting 
altruistically or morally but was really motivated only by self-interest. The theory of 
psychological egoism contends, however, that self-interest is the only thing that ever 
motivates anyone.

This contention seems vulnerable to various counterexamples. take the actual 
case of a man who, while driving a company truck, spotted smoke coming from 
inside a parked car and a child trying to escape from the vehicle. The man quickly 
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made a U-turn, drove up to the burning vehicle, and found a little girl trapped in 
the backseat, restrained by a seat belt. Flames raged in the front seat as heavy smoke 
billowed from the car. Disregarding his own safety, the man entered the car and 
removed the child, who would otherwise have died from the flames and poisonous 
fumes. when the police and rescue workers arrived, he quietly slipped away.

or take a more mundane example. It’s Saturday, and you feel like having a beer 
with a couple of pals and watching the ball game. on the other hand, you believe 
you ought to take your two children to the zoo, as you earlier suggested to them you 
might. Going to the zoo would bring them a lot of pleasure—and besides, you 
haven’t done much with them recently. of course, you love your children, and it will 
bring you some pleasure to go to the zoo with them, but—let’s face it—they’ve been 
rather whiny lately and you’d prefer to watch the ball game. nonetheless, you feel an 
obligation and so you go to the zoo.

These appear to be cases in which people are acting for reasons that are not self-
interested. of course, the reasons that lead you to take your children to the zoo—a 
sense of obligation, a desire to promote their happiness—are your reasons, but that 
by itself does not make them self-interested reasons. Still less does it show that you are 
selfish. anything that you do is a result of your desires, but that fact doesn’t establish 
what the believer in psychological egoism claims—namely, that the only desires you 
have, or the only desires that ultimately move you, are self-interested desires.

proponents of the theory of psychological egoism will claim that deep down 
both the heroic man who saved the little girl and the unheroic parent who took the 
children to the zoo were really motivated by self-interest in some way or another. 
Maybe the hero was hoping to win praise or the parent to avoid criticism or outshine 
his or her spouse. or maybe some other self-interested consideration motivated 
them. adherents of psychological egoism can always claim that some yet-to-be-
identified subconscious egoistic motivation is the main impulse behind any action.

at this point, though, psychological egoism sounds a little far-fetched, and we 
may suspect its advocates of trying to make their theory true by definition. whatever 
example we come up with, they will simply claim that, contrary to appearances, 
somehow or other the person is really motivated only by self-interest. one may well 
wonder how scientific this theory is, or how much content it has, when the hero and 
the coward, the parent who goes to the zoo and the parent who stays home, are 
equally selfish in their motivations.

a defender of egoism as an ethical doctrine could concede that people are not 
fully egoistic by nature and yet continue to insist that people ought morally to pur-
sue only their own interests. Yet without the doctrine of psychological egoism, the 
ethical thesis of egoism becomes less attractive. other types of ethical principles are 
possible. we all care about ourselves, but how much sense does it make to see self-
interest as the basis of right and wrong? Do we really want to say that someone 
 acting altruistically is behaving immorally?

2. ethical egoism is not really a moral principle at all. Many critics of egoism as an 
ethical standard contend that it misunderstands the nature and point of morality. 
as chapter 1 explained, morality serves to restrain our purely self-interested desires 
so we can all live together. If our interests never came into conflict—that is, if it 
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were never advantageous for one person to deceive or cheat another—then we 
would have no need for morality. The moral standards of a society provide the basic 
guidelines for cooperative social existence and allow us to resolve conflicts by 
appeal to shared principles of justification.

It is difficult to see how ethical egoism could perform this function. In a society 
of egoists, people might publicly agree to follow certain rules so their lives would run 
more smoothly. But it would be a very unstable world, because people would not 
hesitate to break the rules if they thought they could get away with it. nor can ego-
ism provide a means for settling conflicts and disputes, because it simply tells each 
party to do whatever is necessary to promote effectively his or her interests.

Many moral theorists maintain that moral principles apply equally to the con-
duct of all persons and that their application requires us to be objective and impar-
tial. Moral agents are seen as those who, despite their own involvement in an issue, 
can be reasonably disinterested and objective—those who try to see all sides of an 
issue without being committed to the interests of a particular individual or group, 
including themselves. If we accept this attitude of detachment and impartiality as at 
least part of what it means to take a moral point of view, then we must look for it in 
any proposed moral principle.

Those who make egoism their moral standard are anything but objective, for 
they seek to guide themselves by their own best interests, regardless of the issue or 
circumstances. They do not even attempt to be impartial, except insofar as imparti-
ality furthers their own interests. and, according to their theory, any third party 
offering advice should simply represent his or her own interest.

3. ethical egoism condones blatant wrongs. The most common objection to egoism 
as an ethical doctrine is that it sometimes condones actions that are blatantly 
immoral. Deception, theft,  or even murder can be morally right according to the 
standard of egoism, if it advances the agent’s self-interest (and the agent can get 
away with it).

In response, the defender of egoism might argue that this objection begs the 
question by assuming that such acts are immoral and then repudiating egoism on 
this basis when, in fact, their morality is the very issue that moral principles such as 
egoism are meant to resolve. Still, egoism fails to do justice to some of our basic ideas 
about right and wrong. a moral principle that permits murder if it successfully 
advances one’s self-interest clashes with our firmest moral convictions. If anything is 
wrong, that is wrong.

• • •

ut il ita r ia Nism
utilitarianism is the moral doctrine that we should always act to produce the great-
est possible balance of good over bad for everyone affected by our actions. By “good,” 
utilitarians understand happiness or pleasure. Thus, the greatest happiness of all con-
stitutes the standard that determines whether an action is right or wrong. although the 
basic theme of utilitarianism is present in the writings of many earlier thinkers, Jeremy 
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Bentham (1748–1832) and John Stuart Mill (1806–1873) were the first to develop the 
theory explicitly and in detail. Both Bentham and Mill were philosophers with a strong 
interest in legal and social reform. They used the utilitarian standard to evaluate and 
criticize the social and political institutions of their day—for example, the prison system 
and the disenfranchisement of women. as a result, utilitarianism has long been associ-
ated with social improvement.

Bentham viewed a community as no more than the individual persons that it com-
prises. The interests of the community are simply the sum of the interests of its members. 
an action promotes the interests of an individual when it adds to the individual’s pleas-
ure or diminishes the person’s pain. correspondingly, an action augments the happiness 
of a community only insofar as it increases the total amount of individual happiness. 
This is what Bentham had in mind when he argued for the utilitarian principle that 
actions are right if they promote the greatest human welfare, wrong if they do not.

For Bentham, pleasure and pain are merely types of sensations. he offered a 
“hedonic calculus” of six criteria for evaluating pleasure and pain exclusively by their 
quantitative differences—in particular, by their intensity and duration. This calculus, he 
believed, makes possible an objective determination of the morality of anyone’s conduct, 
individual or collective, on any occasion.

Bentham rejected any distinctions based on the type of pleasure except insofar 
as they might indicate differences in quantity. Thus, if equal amounts of pleasure are 
involved, throwing darts is as good as writing poetry and baking a cake as good as com-
posing a symphony; watching Shakespeare’s Hamlet has no more value than watching 
Jersey Shore. although he himself was an intelligent, cultivated man, Bentham main-
tained that there is nothing intrinsically better about refined and intellectual pleasures 
than about crude or prosaic ones. The only issue is which yields the greater amount of 
enjoyment.

John Stuart Mill thought Bentham’s concept of pleasure was too simple. he viewed 
human beings as having elevated faculties that allow them to pursue various higher kinds 
of pleasure. The pleasures of the intellect and imagination, in particular, have a higher 
value than those of mere physical sensation. Thus, for Mill the utility principle must 
take into consideration the relative quality of different pleasures and pains, not just their 
intensity and duration.

although Bentham and Mill had different conceptions of pleasure, both men 
equated pleasure and happiness and considered pleasure the ultimate value. In this sense 
they are hedonists: pleasure, in their view, is the one thing that is intrinsically good or 
worthwhile. anything that is good is good only because it brings about pleasure (or hap-
piness), directly or indirectly. take education, for example. The learning process itself 
might be pleasurable to us; reflecting on or working with what we have learned might 
bring us satisfaction at some later time; or by making possible a career and life that we 
could not have had otherwise, education might bring us happiness indirectly. In contrast, 
critics of Bentham and Mill contend that things other than happiness are also inherently 
good—for example, knowledge, friendship, and aesthetic satisfaction. The implication is 
that these things are valuable even if they do not lead to happiness.

Bentham and Mill cared about happiness because they implicitly identified it with 
well-being, that is, with what is good for people. In their view, our lives go well—we 
have well-being—just to the extent that our lives are pleasurable or happy. Some moral 
theorists have modified utilitarianism so that it aims at other consequences in addition to 
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happiness. and some utilitarians, wary of trying to compare one person’s happiness with 
another’s, have interpreted their theory as requiring us not to maximize happiness but 
rather to maximize the satisfaction of people’s desires or preferences. The focus here will 
be utilitarianism in its standard form, in which the good to be aimed at is human happi-
ness or well-being, but what will be said about standard or classical utilitarianism applies, 
with the appropriate modifications, to other versions as well.

although this chapter will later consider another form of utilitarianism, known as 
“rule utilitarianism,” utilitarianism in its most basic version, often called act utilitarianism, 
states that we must ask ourselves what the consequences of a particular act in a particular 
situation will be for all those affected. If its consequences bring more net good than those 
of any alternative course of action, then this action is the right one and the one we should 
perform.

six points about utilitarianisM

Before evaluating utilitarianism, one should understand some points that might lead to 
confusion and misapplication. First, when deciding which action will produce the great-
est happiness, we must consider unhappiness or pain as well as happiness. Suppose, for 
example, that an action produces eight units of happiness and four units of unhappiness. 
Its net worth is four units of happiness. Suppose also that an opposed action produces 
ten units of happiness and seven units of unhappiness; its net worth is three units. In this 
case we should choose the first action over the second. In the event that both lead not to 
happiness but to unhappiness, and there is no third option, we should choose the one 
that brings fewer units of unhappiness.

Second, actions affect people to different degrees. playing your radio loudly might 
enhance two persons’ pleasure a little, cause significant discomfort to two others, and 
leave a fifth person indifferent. The utilitarian theory is not that each person votes on 
the basis of his or her pleasure or pain, with the majority ruling, but rather that we add 
up the various pleasures and pains, however large or small, and go with the action that 
brings about the greatest net amount of happiness.

Third, because utilitarians evaluate actions according to their consequences and 
because actions produce different results in different circumstances, almost anything 
might, in principle, be morally right in some particular situation. For example, whereas 
breaking a promise generally produces unhappiness, there can be circumstances in 
which, on balance, more happiness would be produced by breaking a promise than by 
keeping it. In those cases, utilitarianism would require us to break the promise.

Fourth, utilitarians wish to maximize happiness not simply immediately but in the 
long run as well. all the indirect ramifications of an act have to be taken into account. 
Lying might seem a good way out of a tough situation, but if and when the people 
we deceive find out, not only will they be unhappy, but also our reputations and our 
relationships with them will be damaged. This is a serious risk that a utilitarian cannot 
ignore.

Fifth, utilitarians acknowledge that we often do not know with certainty what the 
future consequences of our actions will be. accordingly, we must act so that the expected 
or likely happiness is as great as possible. If I take my friend’s money, unbeknownst to 
him, and buy lottery tickets with it, there is a chance that we will end up millionaires 
and that my action will have maximized happiness all around. But the odds are definitely 
against it; the most likely result is loss of money (and probably of a friendship, too). 
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Therefore, no utilitarian could justify gambling with purloined funds on the grounds 
that it might maximize happiness.

Sometimes it is difficult to determine the likely results of alternative actions, and 
no modern utilitarian really believes that we can assign precise units of happiness and 
unhappiness to people. But as Mill reminds us, we actually do have quite a lot of experi-
ence as to what typically makes people happy or unhappy. In any case, as utilitarians our 
duty is to strive to maximize total happiness, even when it is difficult to know which 
action will produce the most good.

Finally, when choosing among possible actions, utilitarianism does not require us 
to disregard our own pleasure. nor should we give it added weight. rather, our own 
pleasure and pain enter into the calculus equally with the pleasures and pains of oth-
ers. even if we are sincere in our utilitarianism, we must guard against the possibility of 
being biased in our calculations when our own interests are at stake. For this reason, and 
because it would be time-consuming to do a utilitarian calculation before every action, 
utilitarians encourage us to rely on rules of thumb in ordinary moral circumstances. we 
can make it a rule of thumb, for example, to tell the truth and keep our promises, rather 
than to calculate possible pleasures and pains in every routine case, because we know that 
in general telling the truth and keeping promises result in more happiness than do lying 
and breaking promises.

utilitarianisM in an organizational context

Several features about utilitarianism make it appealing as a standard for moral decisions 
in business and nonbusiness organizations.

First, utilitarianism provides a clear and straightforward basis for formulating and 
testing policies. By utilitarian standards, an organizational policy, decision, or action is 
good if it promotes the general welfare more than any other alternative. a policy is con-
sidered wrong (or in need of modification) if it does not promote total utility as well as 
some alternative would. Utilitarians do not ask us to accept rules, policies, or principles 
blindly. rather, they require us to test their worth against the standard of utility.

Second, utilitarianism provides an objective and attractive way of resolving conflicts 
of self-interest. This feature of utilitarianism dramatically contrasts with egoism, which 
seems incapable of resolving such conflicts. By proposing a standard outside self-interest, 
utilitarianism greatly minimizes and may actually eliminate such disputes. Thus, individ-
uals within organizations make moral decisions and evaluate their actions by appealing 
to a uniform standard: the general good.

Third, utilitarianism provides a flexible, result-oriented approach to moral decision 
making. By recognizing no actions of a general kind as inherently right or wrong, utilitari-
anism encourages organizations to focus on the results of their actions and policies, and it 
allows them to tailor their decisions to suit the complexities of their situations. This facet 
of utilitarianism enables organizations to make realistic and workable moral decisions.

critical inquiries of utilitarianisM

1. is utilitarianism really workable? Utilitarianism instructs us to maximize happi-
ness, but in difficult cases we may be very uncertain about the likely results of the 
alternative courses of action open to us. Furthermore, comparing your level of 
 happiness or unhappiness with that of someone else is at best tricky, at worst 

summary
Utilitarianism, another 

consequentialist 
theory, maintains that 

the morally right action 
is the one that 

provides the most 
happiness for all those 

affected. After 
assessing as best we 
can the likely results of 
each action, not just in 
the short term but in 
the long run as well, 
we are to choose the 

course of conduct that 
brings about the 

greatest net 
happiness.

Three features of 
utilitarianism make it 
appealing in an 
organizational 
context.

43075_ch02_ptg01_hr_040-079.indd   49 8/13/12   1:01 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



50   part one moral philosophy aNd busiNess

 impossible—and when many people are involved, the matter may get hopelessly 
complex. even if we assume that it is possible to make comparisons and to identify 
the various possible results of each course of action that a person might take (and to 
determine the likelihood of each result), is it realistic to expect people to take the 
time to make those calculations and, if they do, to make them accurately? Some crit-
ics of act utilitarianism have contended that teaching people to follow the basic utili-
tarian principle would not in fact promote happiness because of the difficulties in 
applying utilitarianism accurately.

2. are some actions wrong, even if they produce good? Like egoism, utilitarianism 
focuses on the results of an action, not on the character of the action itself. For utili-
tarians, no action is in itself objectionable. It is objectionable only when it results in 
less happiness than could otherwise have been brought about. critics of utilitarian-
ism, by contrast, contend that some actions can be immoral and thus things we 
must not do, even if doing them would maximize happiness.

Suppose a dying woman has asked you to promise to send the $25,000 under 
her bed to her nephew in another part of the country. She dies without anyone 
else’s knowing of the money or of the promise that you made. now suppose, too, 
that you know the nephew is a spendthrift and a drunkard and, were the money 
delivered to him, it would be wasted in a week of outrageous partying. on the 
other hand, a very fine orphanage in your town needs such a sum to improve and 
expand its recreational facilities, something that would provide happiness to many 
children for years to come. It seems clear that on utilitarian grounds you should 
give the money to the orphanage, because this action would result in greater net 
happiness.
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measured and combined by the utilitarian.  

H
ap

p
in

es
s 

Q
u

o
ti

en
t

+4

+3

+2

+1

0

−1

−2

−3

−4

= Individual a’s units of happiness 

= Individual b’s units of happiness 

= Individual c’s units of happiness 

= Individual d’s units of happiness 

can we estimate the 
effects of our actions 

well enough for  
utilitarianism to work?

43075_ch02_ptg01_hr_040-079.indd   50 8/13/12   1:01 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chapter two  Normative theories of ethics      51

Many people would balk at this conclusion, contending that it would be wrong 
to break your promise, even if doing so would bring about more good than keeping 
it. having made a promise, you have an obligation to keep it, and a deathbed prom-
ise is particularly serious. Furthermore, the deceased woman had a right to do with 
her money as she wished; it is not for you to decide how to spend it. Likewise, hav-
ing been bequeathed the money, the nephew has a right to it regardless of how 
wisely or foolishly he might spend it. Defenders of utilitarianism, however, would 
insist that promoting happiness is all that really matters and warn you not to be 
blinded by moral prejudice.

critics of utilitarianism respond that it is utilitarianism that is morally blind 
because it not only permits but sometimes even requires us to perform immoral 
actions. philosopher richard Brandt states the case against act utilitarianism this way:

act-utilitarianism . . . implies that if you have employed a boy to mow your lawn 
and he has finished the job and asks for his pay, you should pay him what you 
promised only if you cannot find a better use for your money. . . . It implies that if 
your father is ill and has no prospect of good in his life, and maintaining him is a 
drain on the energy and enjoyments of others, then, if you can end his life without 
provoking any public scandal or setting a bad example, it is your positive duty to 
take matters into your own hands and bring his life to a close.3

In the same vein, ethicist a. c. ewing concludes that “[act] utilitarian princi-
ples, logically carried out, would result in far more cheating, lying and unfair action 
than any good man would tolerate.”4

Defenders of act utilitarianism would reply that these charges are exaggerated. 
although it is theoretically possible, for example, that not paying the boy for his 
work might maximize happiness, this is extremely unlikely. Utilitarians contend that 
only in very unusual circumstances will pursuit of the good conflict with our ordi-
nary ideas of right and wrong, and in those cases—like the deathbed promise—we 
should put aside those ordinary ideas. The anti-utilitarian replies that the theoretical 
possibility that utilitarianism may require immoral conduct shows it to be an unsat-
isfactory moral theory.

3. is utilitarianism unjust? Utilitarianism concerns itself with the sum total of happi-
ness produced, not with how that happiness is distributed. If policy X brings two 
units of happiness to each of five people and policy Y brings nine units of happiness 
to one person, one unit each to two others, and none to the remaining two, then Y 
is to be preferred (eleven units of happiness versus ten), even though it distributes 
that happiness very unequally.

worse still from the critic’s point of view, utilitarianism may even require that some 
people’s happiness be sacrificed in order to achieve the greatest overall amount of happi-
ness. Sometimes the general utility may be served only at the expense of a single individ-
ual or group. For example, under the right of eminent domain (see case 3.1), the 
government may appropriate private property for public use (after compensating the 
owner). Thus, the government may legally purchase your house from you to widen a 
highway—even if you don’t want to sell the house or want more money than the govern-
ment is willing to pay. The public interest is served at your private expense. Is this just?
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or consider the Dan river experiment, part of the long-running controversy 
over the cause of brown lung disease. claiming that the disease is caused by the inha-
lation of microscopic fibers in cotton dust, textile unions fought for years for tough 
regulations to protect their workers. The occupational Safety and health 
administration (oSha) responded by proposing cotton dust standards, which 
would require many firms to install expensive new equipment. a few months before 
the deadline for installing the equipment, officials at Dan river Mills, a textile 
manufacturer in Danville, Virginia, asked the government to waive the require-
ments for a time so the company could conduct an experiment to determine the 
precise cause of brown lung disease. Both the state and the Department of Labor 
allowed the extension. In response, the textile workers union contended, “It is sim-
ply unconscionable to allow hundreds of cotton mill workers to continue to face a 
high risk of developing brown lung disease.”5

Suppose that the Dan river project did expose workers to what is considered a 
high risk of contracting lung disease. If so, then a small group of individuals—633 
textile workers at ten locations in Danville, Virginia—were being compelled to carry 
the burden of isolating the cause of brown lung disease. Is that just?

although their critics would say no, utilitarians would respond that it is, if the 
experiment maximizes the total good of society. Does it? In fact, the results of the 
experiment were inconclusive, but if the project had succeeded in identifying  
the exact cause of the disease, then thousands of textile workers across the country 
would have benefited. researchers might also have discovered a more economical 
way to ensure worker safety than by installing expensive new equipment, which in 
turn would have profited both consumers and the textile industry. certainly, utili-
tarians would consider the potentially negative impact on workers, but only as one 
factor among others. at the time of the decision, after the interests of all affected 
parties have been weighed, if extending the deadline is likely to yield the greatest 
net benefit or utility, then doing so is just—even though workers might be injured.

the interplay between self-interest and utility

Both self-interest and utility play important roles in organizational decisions, and the 
views of many businesspeople blend these two theories. to the extent that each business 
pursues its own interests and each businessperson tries to maximize personal success, 
business practice can be called egoistic. But business practice is also utilitarian in that 
pursuing one’s economic interests is thought to benefit society as a whole, and playing 
by the established rules of the competitive game is seen as advancing the social good. The 
classical capitalist economist adam Smith (1723–1790) held such a view. he argued that 
leaving business and businesspeople free to pursue their self-interest will serve the good 
of society. Indeed, Smith believed that only through egoistic pursuits could the greatest 
economic benefit for the whole society be produced. The essence of Smith’s position 
can be seen in the following passage from the Wealth of Nations (1776), in which Smith 
underscores the interplay between self-interest and the social good and between egoism 
and utilitarianism:

every individual is continually exerting himself to find out the most advantageous 
employment for whatever capital he can command. It is his own advantage, indeed, 
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and not that of the society, which he has in view. But the study of his own advantage, 
naturally, or rather necessarily, leads him to prefer that employment which is most 
advantageous to the society. . . .

as every individual, therefore, endeavours as much as he can . . . to employ his capital . . . 
[so] that its produce may be of the greatest value, every individual necessarily labors to 
render the annual revenue of the society as great as he can. he generally, indeed, nei-
ther intends to promote the public interest, nor knows how much he is promoting it. . . . 
he intends only his own security; and by directing that industry in such a manner as 
its product may be of the greatest value, he intends only his own gain, and he is in this, 
as in many other cases, led by an invisible hand to promote an end which was no part 
of his intention. nor is it always the worse for the society that it was no part of it. By 
pursuing his own interest he frequently promotes that of the society more effectually 
than when he really intends to promote it. I have never known much good done by 
those who affected to trade for the public good. It is an affectation, indeed, not very 
common among merchants, and very few words need be employed in dissuading 
them from it.6

Many today would agree with Smith* that the pursuit of self-interest is central to 
our economic system because it provides the motivating force that turns the wheels of 
commerce and industry. although acknowledging that business is part of a social system 
and that certain ground rules are needed and should be followed, they would argue that 
society is best served by the active pursuit of self-interest within the established rules of 
business practice. Thus what we might call business egoism—the view that it is morally 
acceptable (or even morally required) for individuals to pursue their economic interests 
when engaged in business—is defended on utilitarian grounds.

• • •

K aNt’s  e th ics
Most of us find the ideal of promoting human happiness and well-being an attrac-
tive one and, as a result, admire greatly people like Mother teresa (1910–1997), who 
devoted her life to working with the poor. Despite the attractiveness of this ideal, many 
moral philosophers are critical of utilitarianism—particularly because, like egoism, 
it reduces all morality to a concern with consequences. although nonconsequential-
ist normative theories vary significantly, adopting different approaches and stress-
ing different themes, the writings of the preeminent German philosopher Immanuel 
Kant (1724–1804) provide an excellent example of a thoroughly nonconsequentialist 
approach to ethics. perhaps few thinkers today would endorse Kant’s theory on every 
point, but his work has greatly influenced subsequent philosophers and has helped 
shape our general moral culture.

Kant sought moral principles that do not rest on contingencies and that define 
actions as inherently right or wrong apart from any particular circumstances. he believed 
that moral rules can, in principle, be known as a result of reason alone and are not based 
on observation (as are, for example, scientific judgments). In contrast to utilitarianism 
and other consequentialist doctrines, Kant’s ethical theory holds that we do not have 

*chapter 4 examines Smith’s position in more detail.
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to know anything about the likely results of, say, my telling a lie to my boss in order to 
know that it is immoral. “The basis of obligation,” Kant wrote, “must not be sought in 
human nature, [nor] in the circumstances of the world.” rather it is a priori, by which he 
meant that moral reasoning is not based on factual knowledge and that reason by itself 
can reveal the basic principles of morality.

good will

chapter 1 mentioned Good Samaritan laws, which shield from lawsuits those rendering 
emergency aid. Such laws, in effect, give legal protection to the humanitarian impulse 
behind emergency interventions. They formally recognize that the interventionist’s heart 
was in the right place, that the person’s intention was irreproachable. and because the 
person acted from right intention, he or she should not be held liable for any inadvert-
ent harm except in cases of extreme negligence. The widely observable human tendency 
to introduce a person’s intentions in assigning blame or praise is a good springboard for 
engaging Kant’s ethics.

nothing, said Kant, is good in itself except good will. This does not mean that intel-
ligence, courage, self-control, health, happiness, and other things are not good and desir-
able. But Kant believed that their goodness depends on the will that makes use of them. 
Intelligence, for instance, is not good when exercised by an evil person.

By will Kant meant the uniquely human capacity to act from principle. contained 
in the notion of good will is the concept of duty: only when we act from a sense of duty 
does our action have moral worth. when we act only out of feeling, inclination, or self-
interest, our actions—although they may be otherwise identical with ones that spring 
from the sense of duty—have no true moral worth.

Suppose that you’re the owner of a small convenience store. Late one night a cus-
tomer pays for his five-dollar purchase with a twenty-dollar bill, which you mistake for a 
ten. only after the customer leaves do you realize you short-changed him. You race out 
the front door and find him lingering by a vending machine. You give him the ten dollars 
with your apologies, and he thanks you warmly.

can we say that you acted from good will? not necessarily. You may have acted from 
a desire to promote future business or to cultivate a reputation for honesty. If so, you 
would have acted in accordance with, but not from, duty. Your apparently virtuous ges-
ture just happened to coincide with what duty requires. according to Kant, if you do not 
will the action from a sense of your duty to be fair and honest, your action lacks moral 
worth. actions have true moral worth only when they spring from a recognition of duty 
and a choice to discharge it.

what determines our duty? how do we know what morality requires of us? Kant 
answered these questions by formulating what he called the “categorical imperative.” 
This extraordinarily significant moral concept is the linchpin of Kant’s ethics.

the categorical iMperative

we have seen that egoists and utilitarians allow factual circumstances or empirical data 
to determine moral judgments. In contrast, Kant believed that reason alone can establish 
the moral law. we need not rely on empirical evidence relating to consequences and to 
similar situations. Just as we know, seemingly through reason alone, such abstract truths 
as “every change must have a cause,” so we can arrive at absolute moral truth through 
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nonempirical reasoning, and thereby discover our duty. For Kant, the moral law must 
hold in all circumstances, free from any internal contradiction. If we can formulate this 
law or rule, he thought, everyone would be obliged to follow it without exception.

Kant believed that there is just one command (imperative) that is categorical and 
thus necessarily binding on all rational agents, regardless of any other considerations. 
From this one categorical imperative, this universal command, we can derive all the 
specific commands of duty. Kant’s categorical imperative says that we should always act 
in such a way that we can will the maxim of our action to be a universal law. So Kant’s 
answer to the question “what determines whether an act is right?” is that an act is mor-
ally right if and only if we can will it as a universal law of conduct.

The obvious and crucial question that arises here is, “when are we justified in saying 
that the maxim of our action could become a universal law of conduct?”

By maxim, Kant meant the subjective principle of an action, the principle (or rule) 
that people in effect formulate in determining their conduct. For example, suppose 
building contractor Martin promises to install a sprinkler system in a project but is will-
ing to break that promise to suit his purposes. his maxim can be expressed this way: “I’ll 
make promises that I’ll break whenever keeping them no longer suits my purposes.” This 
is the subjective principle—the maxim—that directs his action.

Kant insisted that the morality of any maxim depends on whether we can logically 
will it to be a universal law governing everyone’s conduct. could Martin’s maxim be 
universally acted on? That depends on whether the maxim as law would involve a contra-
diction. The maxim “I’ll make promises that I’ll break whenever keeping them no longer 
suits my purposes” could not be universally acted on because it involves a contradiction 
of will. on the one hand, Martin is willing that it be possible to make promises and 
have them honored. on the other, if everyone made promises without intending to keep 
them, then promises would not be honored in the first place, because it is in the nature 
of promises that they be believed. a law that allowed promise breaking would contradict 
the very nature of a promise. Similarly, a law that allowed lying would contradict the very 
nature of serious communication, for the activity of serious communication (as opposed 
to joking) requires that participants intend to speak the truth. I cannot, without contra-
diction, will both serious conversation and lying. By contrast, there is no problem, Kant 
thinks, in willing promise keeping or truth telling to be universal laws.

consider, as another example, Kant’s account of a man who, in despair after suffer-
ing a series of major setbacks, contemplates suicide. while still rational, the man asks 
whether it would be contrary to his duty to take his own life. could the maxim of his 
action become a universal law of nature? Kant thinks not:

his maxim is this: From self-love I make it my principle to shorten my life when its 
continued duration threatens more evil than it promises satisfaction. There only 
remains the question whether this principle of self-love can become a universal law of 
nature. one sees at once a contradiction in a system of nature whose law would destroy 
life by means of the very same feeling that acts so as to stimulate the furtherance of  
life. . . . Therefore, such a maxim cannot possibly hold as a universal law of nature and 
is, consequently, wholly inconsistent with the supreme principle of all duty.7

when Kant insists that a moral rule be consistently universalizable, he is saying that 
moral rules prescribe categorically, not hypothetically. a hypothetical prescription tells us 
what to do if we desire a particular outcome. Thus, “If I want people to like me, I should be 
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nice to them” and “If you want to go to medical school, you must take biology” are hypo-
thetical imperatives. They tell us what we must do on the assumption that we have some 
particular goal. If that is what we want, then this is what we must do; but if we don’t want 
to go to medical school, then the command to take biology does not apply to us. In con-
trast, Kant’s imperative is categorical: It commands unconditionally. It is necessarily binding 
on everyone, regardless of his or her specific goals or desires, regardless of consequences. a 
categorical imperative takes the form of “Do this” or “Don’t do that”—no ifs, ands, or buts.

universal acceptability

There is another way of looking at the categorical imperative. each person, through his 
or her own acts of will, legislates the moral law. The moral rules that we obey are not 
imposed on us from the outside. They are self-imposed and self-recognized, fully inter-
nalized principles. The sense of duty that we obey comes from within; it is an expression 
of our own higher selves.

Thus, moral beings give themselves the moral law and accept its demands on them-
selves. But that is not to say we can prescribe anything we want, for we are constrained 
by reason and its requirements. Because reason is the same for all rational beings, we all 
give ourselves the same moral law. In other words, when you answer the question “what 
should I do?” you must consider what all rational beings should do. You can embrace 
something as a moral law only if all other rational beings can also embrace it. It must 
have universal acceptability.

to see whether a rule or principle is a moral law, we can thus ask if what the rule 
commands would be acceptable to all rational beings. In considering lying, theft, or 
murder, for example, you must consider the act not only from your own viewpoint 
but also from the perspective of the person lied to, robbed, or murdered. presumably, 
rational beings do not want to be lied to, robbed, or murdered. The test of the morality 
of a rule, then, is whether all rational beings looking at the matter objectively and impar-
tially could accept the rule regardless of whether the action in question was performed by 
them or done to them. This is an important moral insight, and most philosophers see it 
as implicit in Kant’s discussion of the categorical imperative, even though Kant (whose 
writings are difficult to understand) did not make the point in this form.

The principle of universal acceptability has important applications. Suppose a man 
advocates a hiring policy that discriminates against women. For this rule to be universally 
acceptable, the man would have to be willing to accept it if he were a woman, something 
he would presumably be unwilling to do. or suppose the manufacturer of a product 
decides to market it even though the manufacturer knows that the product is unsafe when 
used in a certain common way and that consumers are ignorant of this fact. applying the 
universal-acceptability principle, the company’s decision makers would have to be willing 
to advocate marketing the product even if they were themselves in the position of unin-
formed consumers. presumably they would be unwilling to do this. So the rule that would 
allow the product to be marketed would fail the test of universal acceptability.

huManity as an end, never as Merely a Means

In addition to the principle of universal acceptability, Kant explicitly offered another, 
very famous way of formulating the core idea of his categorical imperative. according to 
this formulation, as rational creatures we should always treat other rational creatures as 

summary
Kant’s categorical 

imperative states that 
an action is morally 
right if and only if we 
can will the maxim (or 
principle) represented 

by our action as a 
universal law. For 

example, a person 
making a promise with 
no intention of keeping 
it cannot universalize 
the maxim governing 
his action because if 

everyone followed this 
principle, promising 

would make no sense. 
Kant believed that the 
categorical imperative 
is binding on all rational 
creatures, regardless 
of their specific goals 

or desires and 
regardless of the 
consequences.

43075_ch02_ptg01_hr_040-079.indd   56 8/13/12   1:01 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chapter two  Normative theories of ethics      57

ends in themselves and never as only means to our own ends. This formulation under-
scores Kant’s belief that every human being has an inherent worth resulting from the 
sheer possession of rationality. we must always act in a way that respects this humanity 
in others and in ourselves. when brokers at the Dallas office of prudential Securities 
encouraged unnecessary buying and selling of stocks by their clients in order to reap a 
commission (a practice called “churning”), they failed to do this. They were treating their 
clients simply as a means to their own ends and not respecting them as persons, as ends 
in themselves.8

as rational beings, humans would act inconsistently if they did not treat everyone 
else the way they themselves would want to be treated. here we see shades of the Golden 
rule. Indeed, Kant’s moral philosophy can be viewed as a profound reconsideration of 
this basic nonconsequentialist principle. Because rational beings recognize their own 
inner worth, they would never wish to be used as if they were entities possessing value 
only as means to an end.

Kant maintained, as explained first, that an action is morally right if and only if we 
can will it to be a universal law of conduct. we now have two ways of reformulating his 
categorical imperative that may be easier to grasp and apply:

First reformulation: an action is right if and only if its underlying principle is univer-
sally acceptable, that is, acceptable to all rational parties whether the action is done by 
them or to them.

Second reformulation: one must always act so as to treat other people as ends in 
themselves.

Kant in an organizational context

Like utilitarianim, Kant’s moral theory has application for organizations.
First, the categorical imperative gives us firm rules to follow in moral decision mak-

ing, rules that do not depend on circumstances or results and that do not permit indi-
vidual exceptions. no matter what the consequences may be or who does it, some actions 
are always wrong. Lying is an example: no matter how much good might come from 
misrepresenting a product, such deliberate misrepresentation is always wrong. Similarly, 
it would be wrong to expose uninformed workers to some occupational health risk on 
the grounds that it advances medical knowledge.

Second, Kant introduces an important humanistic dimension into business deci-
sions. one of the principal objections to egoism and utilitarianism is that they permit 
us to treat humans as means to ends. Kant’s principles clearly forbid this. Many would 
say that respect for the inherent worth and dignity of human beings is much needed 
today in business, where encroaching technology and the pressure of globalization tend 
to dehumanize people under the guise of efficiency. Kant’s theory puts the emphasis of 
organizational decision making where it belongs: on individuals. organizations, after all, 
involve human beings working in concert to provide goods and services for other human 
beings. The primacy Kant gives the individual reflects this essential aspect of business.

Third, Kant stresses the importance of motivation and of acting on principle. 
according to Kant, it is not enough just to do the right thing; an action has moral 
worth only if it is done from a sense of duty—that is, from a desire to do the right thing 
for its own sake. The importance of this point is too often forgotten. Sometimes when 
 individuals and organizations believe that an action promotes the interests of everyone, 
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they are actually rationalizing—doing what is best for themselves and only imagining 
that somehow it will also benefit others. worse still, they may defend their actions as 
morally praiseworthy when, in fact, they are only behaving egoistically. They wouldn’t do 
the morally justifiable thing if they didn’t think it would pay off for them. By stressing 
the importance of motivation, a Kantian approach serves as a corrective to this. even an 
action that helps others has moral value for Kant only if the person doing it is morally 
motivated—that is, acting on principle or out of moral conviction.

critical inquiries of Kant’s ethics

1. What has moral worth? according to Kant, the convenience store owner who 
returns the ten dollars to the customer is doing the right thing. But if his action is 
motivated by self-interest (perhaps he wants to get a reputation for honesty), then it 
does not have moral worth. That seems plausible. But Kant also held that if the 
owner does the right thing out of instinct, habit, or sympathy for the other person, 
then the act still does not have moral worth. only if it is done out of a sense of duty 
does the action have moral value. Many moral theorists have felt that Kant was too 
severe on this point. Do we really want to say that giving money to famine relief has 
no moral worth if one is emotionally moved to do so by pictures of starving children 
rather than by a sense of duty? we might, to the contrary, find a person with strong 
human sympathies no less worthy or admirable than the person who gives solely out 
of an abstract sense of duty.

2. is the categorical imperative an adequate test of right? Kant said that a moral rule 
must function without exception. critics wonder why the prohibition against such 
actions as lying, promise breaking, and suicide must be exceptionless. They say that 
Kant failed to distinguish between saying that a person should not except himself 
or herself from a rule and that the rule itself cannot specify exceptions.

If stealing is wrong, it’s wrong for me as well as for you. “Stealing is wrong, 
except if I do it” is not universalizable, for then stealing would be right for all to do, 
which contradicts the assertion that stealing is wrong. But just because no one may 
make of oneself an exception to a rule, it does not follow that the rule itself cannot 
specify exceptions.

Suppose, for example, that we decide that stealing is sometimes right, perhaps 
in the case of a person who is starving. Thus, the rule becomes “never steal except 
when starving.” This rule seems just as universalizable as “never steal.” The phrase 
“except. . . .” can be viewed not as justifying a violation of the rule but as building a 
qualification into it. critics in effect are asking why a qualified rule is not just as 
good as an unqualified one. If it is, then we no longer need to state rules in the sim-
ple, direct, unqualified manner that Kant did.

In fairness to Kant, it could be argued that his universalization formula can be 
interpreted flexibly enough to meet commonsense objections. For example, perhaps 
we could universalize the principle that individuals should steal rather than starve to 
death or that it is permissible to take one’s own life to extinguish unspeakable pain. 
Yet to qualify the rules against stealing, lying, and taking one’s life seems to invite a 
non-Kantian analysis to justify the exceptions. one could, it seems, universalize 
more than one moral rule in a given situation: “Do not lie unless a life is at stake” 
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versus “Lying is wrong unless necessary to avoid the suffering of innocent people.” If 
so, then the categorical imperative would supply at best a necessary, but not a suffi-
cient, test of right. But once we start choosing among various alternative rules, then 
we are adopting an approach to ethics that Kant would have rejected.

3. What does it mean to treat people as means? Kant’s mandate that individuals must 
always be considered as ends in themselves and never merely as means expresses our 
sense of the intrinsic value of the human spirit and has profound moral appeal. Yet 
it is not always clear when people are being treated as ends and when merely as 
means. For example, Kant believed that prostitution is immoral because, by selling 
their sexual services, prostitutes allow themselves to be treated as means. prostitutes, 
however, are not the only ones to sell their services. anyone who works for a wage 
does so. Does that mean that we are all being treated immorally, because our 
employers are presumably hiring us as a means to advance their own ends? 
presumably not, because we freely agreed to do the work. But then the prostitute 
might have freely chosen that line of work, too.

• • •

other  NoNcoNsequeNt ial ist  PersPect iv es
For Kant, the categorical imperative provided the basic test of right and wrong, and 
he was resolutely nonconsequentialist in his application of it. You know now what he 
would say about the case of the deathbed promise: The maxim permitting you to break 
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your promise cannot be universalized, and hence it would be immoral of you to give the 
money to the orphanage, despite its bringing about more happiness. But nonconsequen-
tialists are not necessarily Kantians, and several different nonutilitarian moral concerns 
emerged in the discussion of the deathbed promise example.

critics of act utilitarianism believe that it is faulty for maintaining that we have one 
and only one moral duty. a utilitarian might follow various principles as rules of thumb, 
but they are only calculation substitutes. all that matters morally to utilitarians is the 
maximization of happiness. Yet this idea, many philosophers think, fails to do justice to 
the richness and complexity of our moral lives.

priMa facie obligations

one influential philosopher who argued this way was the British scholar w. D. ross 
(1877–1971).9 ross rejected utilitarianism as too simple and as untrue to the way we 
ordinarily think about morality and about our moral obligations. we see ourselves, 
ross and like-minded thinkers contend, as being under various moral duties that can-
not be reduced to the single obligation to maximize happiness. often these obligations 
grow out of special relationships into which we enter or out of determinate roles that we 
undertake. our lives are intertwined with other people’s in particular ways, and we have, 
as a result, certain specific moral obligations.

For example, as a professor, rodriguez is obligated to assist her students in the learning 
process and to evaluate their work in a fair and educationally productive way—obligations 
to the specific people in her classroom that she does not have to other people. as a spouse, 
rodriguez must maintain a certain emotional and sexual fidelity to her partner. as a par-
ent, she must provide for the individual human beings who are her children. as a friend to 
Smith, she may have a moral responsibility to help him out in a time of crisis. having bor-
rowed money from chang, rodriguez is morally obligated to pay it back. Thus, different 
relationships and different circumstances generate a variety of specific moral obligations.

In addition, we have moral duties that do not arise from our unique interactions and 
relationships with other people. For example, we ought to treat all people fairly, do what 
we can to remedy injustices, and make an effort to promote human welfare generally. 
The latter obligation is important, but for a nonconsequentialist like ross it is only one 
among various obligations that people have.

at any given time, we are likely to be under more than one obligation, and sometimes 
these obligations can conflict—that is, we may have an obligation to do A and an obligation 
to do B, where it is not possible for us to do both A and B. For example, I promise to meet a 
friend on an urgent matter, and now, as I am hurrying there, I pass an injured person who is 
obviously in need of help. Stopping to aid the person will make it impossible for me to fulfill 
my promise. what should I do? For moral philosophers like ross, there is no single answer 
for all cases. what I ought to do will depend on the circumstances and relative importance 
of the conflicting obligations. I have an obligation to keep my promise, and I have an obliga-
tion to assist someone in distress. what I must decide is which of these obligations is, in the 
given circumstance, the more important. I must weigh the moral significance of the promise 
against the comparative moral urgency of assisting the injured person.

ross and many contemporary philosophers believe that all (or at least most) of our 
moral obligations are prima facie ones. a prima facie obligation is an obligation that 
can be overridden by a more important obligation. For instance, we take the keeping of 
promises seriously, but almost everyone would agree that in some circumstances—for 
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example, when a life is at stake—it would be not only morally permissible, but morally 
required, to break a promise. our obligation to keep a promise is a real one, and if there 
is no conflicting obligation, then we must keep the promise. But that obligation is not 
absolute or categorical; it could in principle be outweighed by a more stringent moral 
obligation. The idea that our obligations are prima facie is foreign to Kant’s way of look-
ing at things.

consider an example that Kant himself discussed.10 Imagine that a murderer comes 
to your door, wanting to know where your friend is so that he can kill her. Your friend 
is in fact hiding in your bedroom closet. Most people would agree that your obligation 
to your friend overrides your general obligation to tell the truth and that the right thing 
to do would be to lie to the murderer to throw him off your friend’s trail. although you 
have a genuine obligation to tell the truth, it is a prima facie obligation, one that other 
moral considerations can outweigh. Kant disagreed. he maintained that you must 
always tell the truth—that is, in all circumstances and without exception. For him, tell-
ing the truth is an absolute or categorical obligation, not a prima facie one.

ross thought that our various prima facie obligations could be divided into seven 
basic types: duties of fidelity (that is, to respect explicit and implicit promises), duties 
of reparation (for previous wrongful acts), duties of gratitude, duties of justice, duties of 
beneficence (that is, to make the condition of others better), duties of self-improvement, 
and duties not to injure others.11 Unlike utilitarianism, ross’s ethical perspective is plu-
ralistic in recognizing a variety of genuine obligations. But contrary to Kant, ross does 
not see these obligations as absolute and exceptionless. on both points, ross contended 
that his view of morality more closely fits with our actual moral experience and the way 
we view our moral obligations.

ross also saw himself as siding with commonsense morality in maintaining that our 
prima facie obligations are obvious. he believed that the basic principles of duty are as 
self-evident as the simplest rules of arithmetic and that any person who has reached the 
age of reason can discern that it is wrong to lie, to break promises, and to injure people 
needlessly. however, what we should do, all things considered, when two or more prima 
facie obligations conflict is often difficult to judge. In deciding what to do in any con-
crete situation, ross thought, we are always “taking a moral risk.”12 even after the fullest 
reflection, judgments about which of these self-evident rules should govern our conduct 
are only “more or less probable opinions which are not logically justified conclusions 
from the general principles that are recognised as self-evident.”13

assisting others

nonconsequentialists believe that utilitarianism presents too simple a picture of our 
moral world. In addition, they worry that utilitarianism risks making us all slaves to the 
maximization of total happiness. Stop and think about it: Isn’t there something that you 
could be doing—for instance, volunteering at the local hospital or orphanage, collecting 
money for third-world development, helping the homeless—that would do more for the 
general good than what you are doing now or are planning to do tonight or tomorrow? 
Sure, working with the homeless might not bring you quite as much pleasure as what 
you would otherwise be doing, but if it would nonetheless maximize total happiness, 
then you are morally required to do it. however, by following this reasoning, you could 
end up working around the clock, sacrificing yourself for the greater good. This notion 
seems mistaken.
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Most nonutilitarian philosophers, like ross, believe that we have some obligation to 
promote the general welfare, but they typically view this obligation as less stringent than, 
for example, the obligation not to injure people. They see us as having a much stronger 
obligation to refrain from violating people’s rights than to promote their happiness or 
well-being. From this perspective, a manufacturing company’s obligation not to violate 
oSha regulations and thereby endanger the safety of its employees is stronger than its 
obligation to open up day-care facilities for their children, even though the cost of the 
two is the same. The company, in other words, has a stronger duty to respect its legal and 
contractual employment-related obligations than to promote its employees’ happiness in 
other ways. Likewise, for a company to violate people’s rights by despoiling the environ-
ment through the discharge of pollutants would be morally worse than for it to decide 
not to expand a job training program in the inner city, even if expanding the program 
would bring about more total good.

Different nonutilitarian philosophers may weigh these particular obligations differ-
ently, depending on their particular moral theory. But they typically believe that we have 
a stronger duty not to violate people’s rights or in some other way injure them than we 
do to assist people or otherwise promote their well-being. a utilitarian, concerned solely 
with what will maximize happiness, is less inclined to draw such a distinction.

Many moral philosophers draw a related distinction between actions that are 
morally required and charitable or supererogatory actions—that is, actions that 
would be good to do but not immoral not to do. act utilitarianism does not make 
this distinction. although we admire Mother teresa and albert Schweitzer for devot-
ing their lives to doing good works among the poor, we see them as acting above and 
beyond the call of duty; we do not expect so much from ordinary people. Yet people 
who are not moral heroes or who fall short of sainthood may nonetheless be living 
morally satisfactory lives.

nonutilitarian theorists see the distinction between morally obligatory actions and 
supererogatory actions not so much as a realistic concession to human weakness but as a 
necessary demarcation if we are to avoid becoming enslaved to the maximization of the 
general welfare. The idea here is that each of us should have a sphere in which we are free 
to pursue our own plans and goals, to carve out a distinctive life plan. These plans and 
goals are limited by various moral obligations, in particular by other people’s rights, but 
the demands of morality are not all-encompassing.

Moral rights

What, then, are rights, and what rights do people have? Broadly defined, a right is 
an entitlement to act or have others act in a certain way. The connection between 
rights and duties is that, generally speaking, if you have a right to do something, then 
someone else has a correlative duty to act in a certain way. For example, if you claim 
a “right” to drive, you mean that you are entitled to drive or that others should—that 
is, have a duty to—permit you to drive. Your right to drive under certain conditions is 
derived from our legal system and is thus considered a legal right.

In addition to rights that are derived from some specific legal system, we also have 
moral rights. Some of these moral rights derive from special relationships, roles, or cir-
cumstances in which we happen to be. For example, if tom has an obligation to return 
Bob’s car to him on Saturday morning, then Bob has a right to have tom return his car. 
If I have agreed to water your plants while you are on vacation, you have a right to expect 
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me to look after them in your absence. as a student, you have a right to be graded fairly, 
and so on.

even more important are rights that do not rest on special relationships, roles, or sit-
uations. For example, the rights to life, free speech, and unhampered religious affiliation 
are widely accepted, not just as the entitlements of some specific political or legal system 
but as fundamental moral rights. More controversial, but often championed as moral 
rights, are the rights to medical care, decent housing, education, and work. Moral rights 
that are not the result of particular roles, special relationships, or specific circumstances 
are called human rights. They have several important characteristics.

First, human rights are universal. For instance, if the right to life is a human right, 
as most of us believe it is, then everyone, everywhere, and at all times, has that right. By 
contrast, there is nothing universal about your right that I keep my promise to help you 
move or about my right to drive 65 miles per hour on certain roads.

Second, and closely related, human rights are equal rights. If the right to free speech 
is a human right, then everyone has this right equally. no one has a greater right to 
free speech than anyone else. In contrast, your daughter has a greater right than do the 
daughters of other people to your emotional and financial support.

Third, human rights are not transferable, nor can they be relinquished. If we have 
a fundamental human right, we cannot give, lend, or sell it to someone else. we cannot 
waive it, and no one can take it from us. That is what is meant in the Declaration of 
Independence when certain rights—namely, life, liberty, and the pursuit of happiness—
are described as “unalienable.” By comparison, legal rights can be renounced or trans-
ferred, as when one party sells another a house or a business.

Fourth, human rights are natural rights, not in the sense that they can be derived 
from a study of human nature, but in the sense that they do not depend on human 
institutions the way legal rights do. If people have human rights, they have these rights 
simply because they are human beings. They do not have them because they live under 
a certain legal system. human rights rest on the assumption that people have certain 
basic moral entitlements merely because of their humanity. no authoritative body 
assigns them human rights. The law may attempt to protect human rights, to make them 
explicit and safe through codification, but the law is not their source.

rights, and in particular human rights, can be divided into two broad categories: 
negative rights and positive rights. negative rights reflect the vital interests that human 
beings have in being free from outside interference. The rights guaranteed in the Bill of 
rights—freedom of speech, assembly, religion, and so on—fall within this category, as 
do the rights to freedom from injury and to privacy. correlating with these are duties 
that we all have not to interfere with others’ pursuit of these interests and activities. 
positive rights reflect the vital interests that human beings have in receiving certain 
benefits. They are rights to have others provide us with certain goods, services, or 
opportunities. today, positive rights often are taken to include the rights to education, 
medical care, equal job opportunity, comparable pay, and so on. correlating with these 
are positive duties for appropriate parties to assist individuals in their pursuit of these 
interests.

Thus a child’s right to education implies not only that no one should interfere with 
the child’s education but also that the necessary resources for that education ought to be 
provided. In the case of some positive rights—for example, the right to a decent stand-
ard of living, as proclaimed by the United nations’ 1948 human rights charter—who 
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exactly has the duty to provide the goods and services required to fulfill those rights is 
unclear. also, interpreting a right as negative or positive is sometimes controversial. For 
example, is my right to liberty simply the right not to be interfered with as I live my own 
life, or does it also imply a duty on the part of others to provide me with the means to 
make the exercise of that liberty meaningful?

The significance of positing moral rights is that they provide grounds for making 
moral judgments that differ radically from utilitarianism’s grounds. once moral rights are 
asserted, the locus of moral judgment becomes the individual, not society. For example, 
if workers have a moral right to be informed about potentially dangerous working condi-
tions and to decide for themselves whether to undertake the work in question, then it 
would be wrong to violate this right—even if doing so would somehow promote the com-
mon good. again, if employees have a right to compensation equal to what others receive 
for doing comparable work, then they cannot be paid less on the grounds that doing so 
would be economically efficient or in some other way result in greater overall utility.

Utilitarianism, in effect, treats all such entitlements as subordinate to the general 
welfare. Thus, individuals are entitled to act in a certain way and entitled to have oth-
ers allow or aid them to so act only insofar as acknowledging this right or entitlement 
achieves the greatest good. The assertion of moral rights, therefore, decisively sets non-
consequentialists apart from utilitarians.

nonconsequentialisM in an organizational context

we have already looked at Kant’s ethics in an organizational context, but, as we have seen, 
many nonconsequentialists (like ross) are not Kantians, and their ideas also have impor-
tant implications for moral decision making in business and nonbusiness organizations.

First, in its non-Kantian forms nonconsequentialism stresses that moral decision 
making involves the weighing of different moral factors and considerations. Unlike 
utilitarianism, nonconsequentialism does not reduce morality solely to the calculation of 
consequences; rather, it recognizes that an organization must usually take into account 
other equally important moral concerns. Theorists like ross emphasize that, contrary to 
what Kant believed, there can often be rival and even conflicting moral demands on an 
organization. For example, obligations to employees, stockholders, and consumers may 
pull a corporation in different directions, and determining the organization’s proper moral 
course may not be easy.

Second, nonconsequentialism acknowledges that the organization has its own legiti-
mate goals to pursue. There are limits to the demands of morality, and an organization 
that fulfills its moral obligations and respects the relevant rights of individuals is mor-
ally free to advance whatever (morally permissible) ends it has—public service, profit, 
government administration, and so on. contrary to utilitarianism, organizations and 
the people in them need not see themselves as under an overarching obligation to seek 
continually to enhance the general welfare.

Third, nonconsequentialism stresses the importance of moral rights. Moral rights, 
and in particular human rights, are a crucial factor in most moral deliberations, includ-
ing those of organizations. Before it acts, any morally responsible business or nonbusi-
ness organization must consider carefully how its actions will impinge on the rights of 
individuals—not just the rights of its members, such as stockholders and employees, but 
also the rights of others, such as consumers. Moral rights place distinct and firm con-
straints on what sorts of things an organization can do to fulfill its own ends.
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critical inquiries of nonconsequentialisM

1. How well justified are these nonconsequentialist principles and moral 
rights? ross maintained that we have immediate intuitive knowledge of the 
basic prima facie moral principles, and indeed it would seem absurd to try to 
deny that it is wrong to cause needless suffering or that making a promise 
imposes some obligation to keep it. only someone the moral equivalent of 
colorblind could fail to see the truth of these statements; to reject them would 
seem as preposterous as denying some obvious fact of arithmetic—for example, 
that 12 1 4 5 16. Likewise, it appears obvious—indeed, as thomas Jefferson 
wrote, “self-evident”—that human beings have certain basic and inalienable 
rights, unconditional rights that do not depend on the decrees of any particular 
government.

Yet we must be careful. what seems obvious, even self-evident, to one culture 
or at one time in human history may turn out to be not only not self-evident but 
actually false. That the earth is flat and that heavier objects fall faster than lighter 
ones were two “truths” taken as obvious in former centuries. Likewise, the inferi-
ority of women and of various nonwhite races was long taken for granted; this 
supposed fact was so obvious that it was hardly even commented on. The idea that 
people have a right to practice a religion that the majority “knows” to be false—or, 
indeed, to practice no religion whatsoever—would have seemed morally scandal-
ous to many of our forebears and is still not embraced in all countries around the 
world. today many vegetarians eschew meat eating on moral grounds and con-
tend that future generations will consider our treatment of animals, factory farm-
ing in particular, to be as morally benighted as slavery. So what seems obvious, 
self-evident, or simple common sense may not be the most reliable guide to mor-
ally sound principles.

2. Can nonconsequentialists satisfactorily handle conflicting rights and principles? 
people today disagree among themselves about the correctness of certain moral 
principles. claims of right, as we have seen, are often controversial. For example, do 
employees have a moral right to their jobs—an entitlement to be fired only with 
just cause? to some of us, it may seem obvious that they do; to others, perhaps not. 
and how are we to settle various conflicting claims of right? Jones, for instance, 
claims a right to her property, which she has acquired honestly through her 
labors—that is, she claims a right to do with it as she wishes. Smith is ill and claims 
adequate medical care as a human right. Because he cannot afford the care himself, 
acknowledging his right will probably involve taxing people like Jones and thus 
limiting their property rights.

to sum up these two points: First, even moral principles that seem obvious or a mat-
ter of common sense have to be examined critically; and second, nonconsequentialists 
should not rest content until they find a way of resolving disputes among conflicting 
prima facie principles or rights. This is not to suggest that nonconsequentialists cannot 
find deeper and theoretically more satisfactory ways of grounding moral claims and of 
handling disputes between them. The point to be underscored here is simply the neces-
sity of doing so.
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• • •

ut il ita r ia Nism oNce  more
Until now, our discussion of utilitarianism has focused on the classic and most straight-
forward version of it, namely, “act utilitarianism.” according to act utilitarianism, we 
have one and only one moral obligation, the maximization of happiness for everyone 
concerned, and every action is to be judged by this standard. But a different utilitarian 
approach, called “rule utilitarianism,” is relevant to the discussion of the moral concerns 
characteristic of nonconsequentialism—in particular, relevant to the nonconsequential-
ist’s criticisms of act utilitarianism. The rule utilitarian would, in fact, agree with many 
of these criticisms. (rule utilitarianism has been formulated in different ways, but this 
discussion follows the version defended by richard Brandt.)

rule utilitarianism maintains that the utilitarian standard should be applied not 
to individual actions but to moral codes as a whole. The rule utilitarian asks what moral 
code (that is, what set of moral rules) a society should adopt to maximize happiness. The 
principles that make up that code would then be the basis for distinguishing right actions 
from wrong actions. as Brandt explains:

a rule-utilitarian thinks that right actions are the kind permitted by the moral code 
optimal for the society of which the agent is a member. an optimal code is one designed 
to maximize welfare or what is good (thus, utility). This leaves open the possibility that 
a particular right act by itself may not maximize benefit. . . . on the rule-utilitarian 
view, then, to find what is morally right or wrong we need to find which actions would 
be permitted by a moral system that is “optimal” for the agent’s society.14

The “optimal” moral code does not refer to the set of rules that would do the most 
good if everyone conformed to them all the time. The meaning is more complex. The 
optimal moral code must take into account what rules can reasonably be taught and 
obeyed, as well as the costs of inculcating those rules in people. recall from chapter 1 
that if a principle or rule is part of a person’s moral code, then it will influence the per-
son’s behavior. The person will tend to follow that principle, to feel guilty when he or she 
does not live up to it, and to disapprove of others who fail to conform to it. rule utilitar-
ians must consider not just the benefits of having people motivated to act in certain ways 
but also the costs of instilling those motivations in them. as Brandt writes:

The more intense and widespread an aversion to a certain sort of behavior, the less fre-
quent the behavior is apt to be. But the more intense and widespread, the greater the 
cost of teaching the rule and keeping it alive, the greater the burden on the individual, 
and so on.15

Thus, the “optimality” of a moral code encompasses both the benefits of getting 
people to act in certain ways and the costs of bringing that about. perfect compliance is 
not a realistic goal. “Like the law,” Brandt continues, “the optimal moral code normally 
will not produce 100 percent compliance with all its rules; that would be too costly.”16

Some utilitarian thinkers in earlier centuries adopted or came close to adopting 
rule utilitarianism (although they did not use that term). For example, the nineteenth-
century legal theorist John austin wrote: “Utility [should] be the test of our conduct, 
ultimately, but not immediately. . . . our rules [should] be fashioned on utility; our con-
duct, on our rules.”17 This accords well with the rule-utilitarian idea that we should apply 
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the utilitarian standard only to the assessment of alternative moral codes; we should not 
try to apply it to individual actions. we should seek to determine the specific set of prin-
ciples that would in fact best promote total happiness for society. Those are the rules we 
should promulgate, instill in ourselves, and teach to the next generation.

what will the optiMal code looK liKe?

rule utilitarians such as Brandt argue strenuously that the ideal or optimal moral code 
for a society will not be the single act-utilitarian command to maximize happiness. They 
contend that teaching people that their only obligation is to maximize happiness would 
not in fact maximize happiness.

First, people will make mistakes if, before they act, they try to calculate the con-
sequences of each and every thing they might possibly do. Second, if all of us were act 
utilitarians, such practices as keeping promises and telling the truth would be rather 
shaky, because we could expect others to keep promises or tell the truth only when they 
believed that doing so would maximize happiness. Third, the act-utilitarian principle is 
too demanding, because it seems to imply that each person should continually be striv-
ing to promote total well-being.

For these reasons, rule utilitarians believe that more happiness will come from 
instilling in people a pluralistic moral code, one with a number of different principles. By 
analogy, imagine a traffic system with just one rule: Drive your car in a way that maxi-
mizes happiness. Such a system would be counterproductive; we do much better in terms 
of total human well-being to have a variety of traffic regulations—for example, obey stop 
signs, yield to the right, and pass only on the left. In such a pluralistic system we cannot 
justify cruising through a red light with the argument that doing so maximizes total hap-
piness by getting us home more quickly.

The principles of the optimal code would presumably be prima facie in ross’s 
sense—that is, capable of being overridden by other principles. Different principles 
would also have different moral weights. It would make sense, for example, to instill in 
people an aversion to killing that is stronger and deeper than the aversion to telling white 
lies. In addition, the ideal code would acknowledge moral rights. teaching people to 
respect moral rights maximizes human welfare in the long run.

The rules of the optimal code provide the sole basis for determining right and 
wrong. an action is not necessarily wrong if it fails to maximize happiness; it is wrong 
only if it conflicts with the ideal moral code. rule utilitarianism thus gets around many 
of the problems that plague act utilitarianism. at the same time, it provides a plausible 
basis for deciding which moral principles and rights we should acknowledge and how 
much weight we should attach to them. we try to determine those principles and rights 
that, generally adhered to, would best promote human happiness.

Still, rule utilitarianism has its critics. There are two common objections. First, act 
utilitarians maintain that a utilitarian who cares about happiness should be willing to 
violate rules in order to maximize happiness. why make a fetish out of the rules?

Second, nonconsequentialists, while presumably viewing rule utilitarianism more 
favorably than act utilitarianism, still balk at seeing moral principles determined by their 
consequences. They contend, in particular, that rule utilitarians ultimately subordinate 
rights to utilitarian calculation and therefore fail to treat rights as fundamental and inde-
pendent moral factors.

Rule utilitarians 
believe that the 
optimal moral code 
will not consist of just 
one rule—to 
maximize happiness.

summary
Rule utilitarianism is a 

hybrid theory. It 
maintains that the 

correct principles of 
right and wrong are 

those that would 
maximize happiness if 
society adopted them. 

Rule utilitarianism 
applies the utilitarian 

standard not directly to 
individual actions but 
rather to the choice of 
the moral principles 

that are to guide 
individual action. Rule 
utilitarianism avoids 

many of the standard 
criticisms of act 

utilitarianism.

Critics of rule 
utilitarianism raise 
two objections.

43075_ch02_ptg01_hr_040-079.indd   67 8/13/12   1:01 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



68   part one moral philosophy aNd busiNess

• • •

mor al  dec is ioN maK iNG:  a  Pr act ical  a PProach
Theoretical controversies permeate the subject of ethics, and as we have seen, philoso-
phers have proposed rival ways of understanding right and wrong. These philosophical 
differences of perspective, emphasis, and theory are significant and can have profound 
practical consequences. This chapter has surveyed some of these issues, but obviously it 
cannot settle all of the questions that divide moral philosophers. Fortunately, however, 
many problems of business and organizational ethics can be intelligently discussed and 
even resolved by people whose fundamental moral theories differ (or who have not yet 
worked out their own moral ideas in some systematic way). This section discusses some 
important points to keep in mind when analyzing and discussing business ethics and 
offers, as a kind of model, one possible procedure for making moral decisions.

In the abstract, it might seem impossible for people to reach agreement on contro-
versial ethical issues, given that ethical theories differ so much and that people them-
selves place moral value on different things. Yet in practice moral problems are rarely 
so intractable that open-minded and thoughtful people cannot, by discussing matters 
calmly, rationally, and thoroughly, make significant progress toward resolving them. 
chapter 1 stressed that moral judgments should be logical, should be based on facts, and 
should appeal to sound moral principles. Bearing this in mind can often help, especially 
when various people are discussing an issue and proposing rival answers.

First, in any moral discussion, make sure that the participants agree about the rel-
evant facts. often moral disputes hinge not on matters of moral principle but on differing 
assessments of what the facts of the situation are, what alternatives are open, or what the 
probable results of different courses of action will be. For instance, the directors of an 
international firm might acrimoniously dispute the moral permissibility of a new overseas 
investment. The conflict might appear to involve some fundamental clash of moral princi-
ples and perspectives when, in fact, it is the result of some underlying disagreement about 
the likely effects of the proposed investment on the lives of the local population. Until this 
factual disagreement is acknowledged and dealt with, little is apt to be resolved.

Second, once there is general agreement on factual matters, try to spell out the 
moral principles to which different people are, at least implicitly, appealing. Seeking to 
determine these principles will often help people clarify their own thinking enough to 
reach a solution. Sometimes they will agree on what moral principles are relevant and yet 
disagree over how to balance them. Identifying this discrepancy can  be helpful. Bear in 
mind, too, that skepticism is in order when someone’s moral stance on an issue appears 
to rest simply on a hunch or an intuition and cannot be related to some more general 
moral principle. as moral decision makers, we are seeking not only an answer to a moral 
issue but an answer that can be publicly defended, and the public defense of a moral judg-
ment usually requires an appeal to general principle. By analogy, judges do not hand 
down judgments based simply on what strikes them as fair in a particular case. They 
must relate their decisions to general legal principles or statutes.

a reluctance to defend our moral decisions in public is almost always a warning sign. 
If we are unwilling to account for our actions publicly, chances are that we are doing 
something we cannot really justify morally. In addition, Kant’s point that we must be 
willing to universalize our moral judgments is relevant here. we cannot sincerely endorse 
a principle if we are not willing to see it applied generally. Unfortunately, we occasionally 

Recall that moral 
judgments should be 
logical and based on 

facts and sound 
moral principles.
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do make judgments—for example, that alfred’s being late to work is a satisfactory reason 
for firing him—that rest on a principle we would be unwilling to apply to our own situations; 
hence, the moral relevance of the familiar question: “how would you like it if . . . ?” 
Looking at an issue from the other person’s point of view can cure moral myopia.

obligations, effects, ideals

as a practical basis for discussing moral issues in organizations, it is useful to try to 
approach those issues in a way that is acceptable to individuals with differing moral view-
points. we want to avoid presupposing the truth of one particular theoretical perspec-
tive. By emphasizing factors that are relevant to various theories, both consequentialist 
and nonconsequentialist, we can find some common ground on which moral decision 
making can proceed. Moral dialogue can thus take place in an objective and analytical 
way, even if the participants do not fully agree on all philosophical issues.

what factors or considerations, then, seem important from most ethical perspec-
tives? Following professor V. r. ruggiero, we can identify three shared concerns.18 The 
first is with obligations, that is, with the specific duties or moral responsibilities that 
we have in a given situation. every significant human action—personal and profes-
sional—arises in the context of human relationships. These relationships, the roles we 
have assumed, and the expectations created by our previous actions can be the source 
of particular duties and rights. In addition, we are obligated to respect people’s human 
rights. obligations bind us. In their presence, morality requires us, at least prima facie, to 
do certain things and to avoid doing others. even utilitarians can agree with this.

a second concern common to most ethical systems is with the effects of our actions. 
when reflecting on a possible course of action, one needs to take into account its likely 
results. although nonconsequentialists maintain that things other than consequences or 
results can affect the rightness or wrongness of actions, few if any of them would ignore 
consequences entirely. almost all nonconsequentialist theories place some moral weight 
on the results of our actions. practically speaking, this means that in making a moral 
decision, we must identify all the interested parties and how they would be affected by 
the different courses of action open to us.

The third consideration relevant to most ethical perspectives is the impact of our 
actions on important ideals. an ideal is some morally significant goal, virtue, or notion of 
excellence worth striving for. clearly, different cultures impart different ideals and, equally 
important, different ways of pursuing them. our culture respects virtues such as generos-
ity, courage, compassion, and loyalty, as well as more abstract ideals such as peace, justice, 
and equality. In addition to these moral ideals, there are institutional or organizational 
ideals: efficiency, product quality, customer service, and so forth. Does a particular act 
serve or violate these ideals? Both consequentialists and nonconsequentialists can agree 
that this is an important consideration in determining the moral quality of actions.

In isolating these three concerns common to almost all ethical systems—obligations, 
effects, and ideals—ruggiero provided a kind of practical synthesis of consequentialist and 
nonconsequentialist thought that seems appropriate for our purposes. a useful approach to 
moral questions in an organizational context will therefore reflect these considerations: the 
obligations that derive from organizational relationships or are affected by organizational con-
duct, the ideals at stake, and the effects or consequences of alternative courses of action. any 
action that honors obligations while respecting ideals and benefiting people can be presumed 
to be moral. an action that does not pass scrutiny in these respects will be morally suspect.

summary
Despite disagreements 

on controversial 
theoretical issues, 
people can make 

significant progress in 
resolving practical 
moral problems 

through open-minded 
and reflective 

discussion. One useful 
approach is to identify 

the (possibly 
conflicting) obligations, 
ideals, and effects in a 

given situation and 
then to determine 

where the emphasis 
should lie among  

these different 
considerations.
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This view leads to what is essentially a two-step procedure for evaluating actions and 
making moral choices. The first step is to identify the important considerations involved: 
obligations, effects, and ideals. accordingly, we should ask if any basic obligations are 
involved. If so, what are they and who has them? who is affected by the action and how? 
how do these effects compare with those of the alternatives open to us? what ideals does 
the action respect or promote? what ideals does it neglect or thwart? The second step is 
to decide which of these considerations deserves emphasis. Sometimes the issue may 
be largely a matter of obligations; other times, some ideal may predominate; still other 
times, consideration of effects may be the overriding concern.

If two or more obligations conflict, it is obvious that we should choose the stronger 
one, and when two or more ideals conflict, or when ideals conflict with obligations, we 
should obviously honor the more important one. Similarly, when rival actions have dif-
ferent results, we should prefer the action that produces the greater good or the lesser 
harm. But in real-world situations, deciding these matters is often difficult, and there is 
no easy way of balancing obligations, effects, and ideals when these considerations pull in 
different directions. The fact is that we have no sure procedure for making such compara-
tive determinations, which involve assessing worth and assigning relative priorities to 
our assessments. In large part, the chapters that follow attempt to sort out the values and 
principles embedded in the tangled web of frequently subtle, ill-defined problems we 
meet in business and organizational life. It is hoped that examining these issues will help 
you (1) identify the obligations, effects, and ideals involved in specific moral issues and 
(2) decide where the emphasis should lie among the competing considerations.

A two-step approach 
to moral decision 

making is to identify 
the relevant 

obligations, ideals, 
and effects and then 

decide which 
consideration 

deserves the most 
emphasis.

s t u d y  c o r N e r
Key terms and ConCepts

act	utilitarianism
business	egoism
categorical	imperative
consequentialist	theories
egoism
eminent	domain
good	will
hedonism
human	rights

points to revieW

•	 	consequentialist	vs.	nonconsequentialist	normative	
theories	(pp.	42–43)

•	 personal	vs.	impersonal	egoism	(p.	43)

•	 	the	difference	between	egoism	as	an	ethical	theory	and	
egoism	as	a	psychological	theory	(p.	44)

•	 three	problems	with	egoism	(pp.	44–46)

•	 Bentham’s	and	Mill’s	differing	views	of	pleasure		
(p.	47)

•	 six	points	about	utilitarianism	(pp.	48–49)

•	 three	features	of	utilitarianism	in	an	organizational	context	
(p.	49)

•	 three	critical	inquiries	of	utilitarianism	(pp.	49–52)

hypothetical	imperative
ideal
legal	rights
maxim
moral	rights
moral	worth
negative	rights
nonconsequentialist	theories
normative	theories

optimal	moral	code
positive	rights
prima	facie	obligations
psychological	egoism
rule	utilitarianism
supererogatory	actions
universal	acceptability
utilitarianism
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•	 the	deathbed-promise	example	(pp.	50–51)

•	 business	as	combining	self-interest	and	social	good		
(or	egoism	and	utilitarianism)	(pp.	52–53)

•	 the	convenience	store	owner	and	acting	from	a	sense	of	
duty	(p.	54)

•	 Martin’s	promise	as	an	illustration	of	the	categorical	
imperative	(p.	55)

•	 hypothetical	imperatives	vs.	the	categorical	imperative		
(p.	56)

•	 two	alternative	formulations	of	the	categorical	imperative	
(pp.	56–57)

•	 three	features	of	Kant’s	ethics	in	an	organizational	context	
(pp.	57–58)

•	 three	critical	inquiries	of	Kant’s	ethics	(pp.	58–59)

•	 how	Ross’s	theory	differs	from	utilitarianism	and	from	
Kant’s	categorical	imperative	(p.	61)

•	 four	important	characteristics	of	human	rights	(p.	63)

•	 the	difference	between	negative	and	positive	rights	(p.	63)

•	 how	rule	utilitarianism	differs	from	act	utilitarianism		
(p.	66)

•	 the	optimal	moral	code	and	the	analogy	with	traffic	rules	
(p.	67)

•	 two	objections	to	rule	utilitarianism	(p.	67)

•	 two	points	drawn	from	Chapter	1	that	can	help	moral	
discussions	(p.	68)

•	 two-step	procedure	for	morally	evaluating	actions	and	
choices	(p.	70)

for furtHer refLeCtion

1.	 What	value,	if	any,	do	you	see	in	business	students	studying	the	basics	of	ethical	theory?

2.	 Which	normative	theory	or	general	approach	to	ethics	do	you	find	the	most	plausible	or	attractive,	and	why?

3.	 Can	people	who	disagree	about	normative	ethical	theory	still	reach	agreement	on	practical	ethical	questions	in	the	business	
world?	If	so,	how?

everyone WHo Has ever appLied for admission  

to a selective college or who has been interviewed for a 
highly desired job knows the feeling of waiting impatiently 
to learn the result of one’s application. So it’s not hard to 
identify with those applicants to some of the nation’s most 
prestigious MBA programs who thought they had a chance 
to get an early glimpse at whether their ambition was to be  

fulfilled. While visiting a Businessweek Online message 
board, they found instructions, posted by an anonymous 
hacker, explaining how to find out what admission decision 
the business schools had made in their case. Doing so wasn’t 
hard. The universities in question—Harvard, Dartmouth, 
Duke, Carnegie Mellon, MIT, and Stanford—used the same 
application software from Apply Yourself, Inc. Essentially, all 

Case 2.1

Hacking into Harvard
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one had to do was change the very end of the applicant-
specific URL to get to the supposedly restricted page contain-
ing the verdict on one’s application. In the nine hours it took 
Apply Yourself programmers to patch the security flaw after 
it was posted, curiosity got the better of about two hundred 
applicants, who couldn’t resist the temptation to discover 
whether they had been admitted.19

Some of them got only blank screens. But others learned 
that they had been tentatively accepted or tentatively 
rejected. What they didn’t count on, however, were two 
things: first, that it wouldn’t take the business schools long to 
learn what had happened and who had done it and, second, 
that the schools in question were going to be very unhappy 
about it. Harvard was perhaps the most outspoken. Kim B. 
Clark, dean of the business school, said, “This behavior is 
unethical at best—a serious breach of trust that cannot be 
countered by rationalization.” In a similar vein, Steve Nelson, 
the executive director of Harvard’s MBA program, stated, 
“Hacking into a system in this manner is unethical and also 
contrary to the behavior we expect of leaders we aspire to 
develop.”

It didn’t take Harvard long to make up its mind what to do 
about it. It rejected all 119 applicants who had attempted to 
access the information. In an official statement, Dean Clark 
wrote that the mission of the Harvard Business School “is to 
educate principled leaders who make a difference in the 
world. To achieve that, a person must have many skills and 
qualities, including the highest standards of integrity, sound 
judgment and a strong moral compass—an intuitive sense of 
what is right and wrong. Those who have hacked into this 
web site have failed to pass that test.” Carnegie Mellon and 
MIT quickly followed suit. By rejecting the ethically chal-
lenged, said Richard L. Schmalensee, dean of MIT’s Sloan 
School of Management, the schools are trying to “send a 
message to society as a whole that we are attempting to 
produce people that when they go out into the world, they will 
behave ethically.”

Duke and Dartmouth, where only a handful of students 
gained access to their files, said they would take a case-by-
case approach and didn’t publicly announce their individual-
ized determinations. But, given the competition for places in 

their MBA programs, it’s a safe bet that few, if any, offending 
applicants were sitting in classrooms the following semester. 
Forty-two applicants attempted to learn their results early at 
Stanford, which took a different tack. It invited the accused 
hackers to explain themselves in writing. “In the best case, 
what has been demonstrated here is a lack of judgment; in 
the worst case, a lack of integrity,” said Derrick Bolton, 
Stanford’s director of MBA admissions. “One of the things we 
try to teach at business schools is making good decisions 
and taking responsibility for your actions.” Six weeks later, 
however, the dean of Stanford Business School, Robert Joss, 
reported, “None of those who gained unauthorized access 
was able to explain his or her actions to our satisfaction.” He 
added that he hoped the applicants “might learn from their 
experience.”

Given the public’s concern over the wave of corporate 
scandals in recent years and its growing interest in corporate 
social responsibility, business writers and other media com-
mentators warmly welcomed Harvard’s decisive response. 
But soon there was some sniping at the decision by those 
claiming that Harvard and the other business schools had 
overreacted. Although 70 percent of Harvard’s MBA students 
approved the decision, the undergraduate student newspa-
per, The Crimson, was skeptical. “HBS [Harvard Business 
School] has scored a media victory with its hard-line stance,” 
it said in an editorial. “Americans have been looking for a sign 
from the business community, particularly its leading educa-
tional institutions, that business ethics are a priority. HBS’s 
false bravado has given them one, leaving 119 victims in 
angry hands.”

As some critics pointed out, Harvard’s stance overlooked 
the possibility that the hacker might have been a spouse or a 
parent who had access to the applicant’s password and per-
sonal identification number. In fact, one applicant said that 
this had happened to him. His wife found the instructions at 
Businessweek Online and tried to check on the success of 
his application. “I’m really distraught over this,” he said. “My 
wife is tearing her hair out.” To this, Harvard’s Dean Clark 
responds, “We expect applicants to be personally responsible 
for the access to the website, and for the identification and 
passwords they receive.”

43075_ch02_ptg01_hr_040-079.indd   72 8/13/12   1:01 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chapter two  Normative theories of ethics      73

Critics also reject the idea that the offending applicants 
were “hackers.” After all, they used their own personal identi-
fication and passwords to log on legitimately; all they did was 
to modify the URL to go to a different page. They couldn’t 
change anything in their files or view anyone else’s informa-
tion. In fact, some critics blamed the business schools and 
Apply Yourself more than they did the applicants. If those 
pages were supposed to be restricted, then it shouldn’t have 
been so easy to find one’s way to them.

In an interview, one of the Harvard applicants said that 
although he now sees that what he did was wrong, he wasn’t 
thinking about that at the time—he just followed the hacker’s 
posted instructions out of curiosity. He didn’t consider what 
he did to be “hacking,” because any novice could have done 
the same thing. “I’m not an IT person by any stretch of the 
imagination,” he said. “I’m not even a great typist.” He wrote 
the university a letter of apology. “I admitted that I got curious 
and had a lapse in judgment,” he said. “I pointed out that I 
wasn’t trying to harm anyone and wasn’t trying to get an 
advantage over anyone.” Another applicant said that he knew 
he had made a poor judgment but he was offended by having 
his ethics called into question. “I had no idea that they would 
have considered this a big deal.” And some of those posting 
messages at Businessweek Online and other MBA-related 
sites believe the offending applicants should be applauded. 
“Exploiting weaknesses is what good business is all about. 
Why would they ding you?” wrote one anonymous poster.

Dean Schmalensee of MIT, however, defends Harvard and 
MIT’s automatically rejecting everyone who peeked “because 
it wasn’t an impulsive mistake.” “The instructions are reason-
ably elaborate,” he said. “You didn’t need a degree in compu-
ter science, but this clearly involved effort. You couldn’t do 
this casually without knowing that you were doing something 
wrong. We’ve always taken ethics seriously, and this is a seri-
ous matter.” To those applicants who say that they didn’t do 
any harm, Schmalensee replies, “Is there nothing wrong with 
going through files just because you can?”

To him and others, seeking unauthorized access to 
restricted pages is as wrong as snooping through your 
boss’s desk to see whether you’ve been recommended 
for a raise. Some commentators, however, suggest there 

may be a generation gap here. Students who grew up 
with the Internet, they say, tend to see it as wide-open 
territory and don’t view this level of web snooping as 
indicating a character flaw.

disCussion Questions

1.	 Suppose that you had been one of the MBA applicants 
who stumbled across an opportunity to learn your results 
early. What would you have done, and why? Would you 
have considered it a moral decision? If so, on what basis 
would you have made it?

2.	 Assess the morality of what the curious applicants did 
from the point of view of egoism, utilitarianism, Kant’s 
ethics, Ross’s pluralism, and rule utilitarianism.

3.	 In your view, was it wrong for the MBA applicants to take 
an unauthorized peek at their application files? Explain why 
you consider what they did morally permissible or imper-
missible. What obligations, ideals, and effects should the 
applicants have considered? Do you think, as some have 
suggested, that there is a generation gap on this issue?

4.	 Did Harvard and MIT overreact, or was it necessary for 
them to respond as they did in order to send a strong 
message about the importance of ethics? If you were a 
business-school admissions official, how would you have 
handled this situation?

5.	 Assess the argument that the applicants who snooped 
were just engaging in the type of bold and aggressive 
behavior that makes for business success. In your view, 
are these applicants likely to make good business lead-
ers? What about the argument that it’s really the fault of 
the universities for not having more secure procedures, 
not the fault of the applicants who took advantage of 
that fact?

6.	 One of the applicants admits that he used poor judg-
ment but believes that his ethics should not be ques-
tioned. What do you think he means? If he exercised 
poor judgment on a question of right and wrong, isn’t 
that a matter of his ethics? Stanford’s Derrick Bolton 
distinguishes between a lapse of judgment and a 
lack of integrity. What do you see as the difference? 
Based on this episode, what, if anything, can we say 
about the ethics and the character of the curious 
applicants?
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tHere Was a time WHen tHe “made in japan” 

label brought a predictable smirk of superiority to the face of 
most Americans. The quality of most Japanese products 
usually was as low as their price. In fact, few imports could 
match their domestic counterparts, the proud products of 
Yankee know-how. But by the late 1960s, an invasion of 
foreign-made goods chiseled a few worry lines into the coun-
tenance of U.S. industry. In Detroit, worry was fast fading to 
panic as the Japanese, not to mention the Germans, began 
to gobble up more and more of the subcompact auto market.

Never one to take a backseat to the competition, Ford 
Motor Company decided to meet the threat from abroad 
head-on. In 1968, Ford executives decided to produce the 
Pinto. Known inside the company as “Lee’s car,” after Ford 
president Lee Iacocca, the Pinto was to weigh no more than 
2,000 pounds and cost no more than $2,000.20

Eager to have its subcompact ready for the 1971 model 
year, Ford decided to compress the normal drafting-board-to-
showroom time of about three-and-a-half years into two. The 
compressed schedule meant that any design changes typically 
made before production-line tooling would have to be made 
during it.

Before producing the Pinto, Ford crash-tested various 
prototypes, in part to learn whether they met a safety stand-
ard proposed by the National Highway Traffic Safety 
Administration (NHTSA) to reduce fires from traffic collisions. 
This standard would have required that by 1972 all new 
autos be able to withstand a rear-end impact of 20 mph 
without fuel loss, and that by 1973 they be able to withstand 
an impact of 30 mph. The prototypes all failed the 20-mph 
test. In 1970 Ford crash-tested the Pinto itself, and the result 

was the same: ruptured gas tanks and dangerous leaks. The 
only Pintos to pass the test had been modified in some 
way—for example, with a rubber bladder in the gas tank or a 
piece of steel between the tank and the rear bumper.

Thus, Ford knew that the Pinto represented a serious fire 
hazard when struck from the rear, even in low-speed colli-
sions. Ford officials faced a decision. Should they go ahead 
with the existing design, thereby meeting the production 
timetable but possibly jeopardizing consumer safety? Or 
should they delay production of the Pinto by redesigning the 
gas tank to make it safer and thus concede another year of 
subcompact dominance to foreign companies? Ford not only 
pushed ahead with the original design but also stuck to it for 
the next six years.

What explains Ford’s decision? The evidence suggests 
that Ford relied, at least in part, on cost-benefit reasoning, 
which is an analysis in monetary terms of the expected costs 
and benefits of doing something. There were various ways of 
making the Pinto’s gas tank safer. Although the estimated 
price of these safety improvements ranged from only $5 to 
$8 per vehicle, Ford evidently reasoned that the increased 
cost outweighed the benefits of a new tank design.

How exactly did Ford reach that conclusion? We don’t 
know for sure, but an internal report, “Fatalities Associated 
with Crash-Induced Fuel Leakage and Fires,” reveals the 
cost-benefit reasoning that the company used in cases like 
this. This report was not written with the Pinto in mind; 
rather, it concerns fuel leakage in rollover accidents (not 
rear-end collisions), and its computations applied to all Ford 
vehicles, not just the Pinto. Nevertheless, it illustrates the 
type of reasoning that was probably used in the Pinto case.

Case 2.2

The ford pinto
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In the “Fatalities” report, Ford engineers estimated the 
cost of technical improvements that would prevent gas 
tanks from leaking in rollover accidents to be $11 per vehi-
cle. The authors go on to discuss various estimates of the 
number of people killed by fires from car rollovers before 
settling on the relatively low figure of 180 deaths per year. 
But given that number, how can the value of those individu-
als’ lives be gauged? Can a dollars-and-cents figure be 
assigned to a human being? NHTSA thought so. In 1972, it 
estimated that society loses $200,725 every time a person 
is killed in an auto accident (adjusted for inflation, today’s 
figure would, of course, be considerably higher). It broke 
down the costs as follows:

Future productivity losses

 Direct $132,000
 Indirect 41,300
Medical costs
 Hospital 700
 Other 425
Property damage 1,500
Insurance administration 4,700
Legal and court expenses 3,000
Employer losses 1,000
Victim’s pain and suffering 10,000
Funeral 900
Assets (lost consumption) 5,000
Miscellaneous accident costs 200

Total per fatality $200,725

Putting the NHTSA figures together with other statistical 
studies, the Ford report arrives at the following overall assess-
ment of costs and benefits:

Benefits

Savings: 180 burn deaths, 180 serious burn injuries, 
2,100 burned vehicles

Unit cost: $200,000 per death, $67,000 per injury,  
$700 per vehicle

Total benefit: (180 × $200,000) + (180 × $67,000) + 
(2,100 × $700) = $49.5 million

Costs

Sales: 11 million cars, 1.5 million light trucks

Unit cost: $11 per car, $11 per truck

Total cost: 12.5 million × $11 = $137.5 million

Thus, the costs of the suggested safety improvements out-
weigh their benefits, and the “Fatalities” report accordingly 
recommends against any improvements—a recommendation 
that Ford followed.

Likewise in the Pinto case, Ford’s management, whatever its 
exact reasoning, decided to stick with the original design and not 
upgrade the Pinto’s fuel tank, despite the test results reported by 
its engineers. Here is the aftermath of Ford’s decision:

• Between 1971 and 1978, the Pinto was responsible for a 
number of fire-related deaths. Ford puts the figure at 23; its 
critics say the figure is closer to 500. According to the sworn 
testimony of Ford engineers, 95 percent of the fatalities would 
have survived if Ford had located the fuel tank over the axle (as 
it had done on its Capri automobiles).

• NHTSA finally adopted a 30-mph collision standard in 1976. The 
Pinto then acquired a rupture-proof fuel tank. In 1978 Ford was 
obliged to recall all 1971–1976 Pintos for fuel-tank modifications.

• Between 1971 and 1978, approximately fifty lawsuits were 
brought against Ford in connection with rear-end accidents in 
the Pinto. In the Richard Grimshaw case, in addition to award-
ing over $3 million in compensatory damages to the victims 
of a Pinto crash, the jury awarded a landmark $125 million in 
punitive damages against Ford (later reduced by the judge to 
$3.5 million) .

• On August 10, 1978, the 1973 Ford Pinto that eighteen-year-
old Judy Ulrich, her sixteen-year-old sister Lynn, and their 
eighteen-year-old cousin Donna were riding in was struck 
from the rear by a van near Elkhart, Indiana. The gas tank 
of the Pinto exploded on impact. In the fire that resulted, the 
three teenagers were burned to death. Ford was charged 
with criminal homicide. The judge in the case advised jurors 
that Ford should be convicted if it had clearly disregarded the 
harm that might result from its actions, and that disregard 
represented a substantial deviation from acceptable stand-
ards of conduct. On March 13, 1980, the jury found Ford not 
guilty of criminal homicide.
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For its part, Ford has always denied that the Pinto is 
unsafe compared with other cars of its type and era. The 
company also points out that in every model year the Pinto 
met or surpassed the government’s own standards. But what 
the company doesn’t say is that successful lobbying by it and 
its industry associates was responsible for delaying for seven 
years the adoption of any NHTSA crash standard. Furthermore, 
Ford’s critics claim that there were more than forty European 
and Japanese models in the Pinto price and weight range 
with safer gas-tank position. “Ford made an extremely irre-
sponsible decision,” concludes auto safety expert Byron 
Bloch, “when they placed such a weak tank in such a ridicu-
lous location in such a soft rear end.”

Has the automobile industry learned a lesson from Ford’s 
experience with the Pinto? Some observers thought not when 
twenty years later an Atlanta jury held the General Motors 
Corporation responsible for the death of a Georgia teenager 
in the fiery crash of one of its pickup trucks. Finding that the 
company had known that its “side-saddle” gas tanks, which 
are mounted outside the rails of the truck’s frame, are dan-
gerously prone to rupture, the jury awarded $4.2 million in 
actual damages and $101 million in punitive damages to the 
parents of the seventeen-year-old victim, Shannon Moseley.

After the verdict, General Motors said that it still stood 
behind the safety of its trucks and contended “that a full 
examination by the National Highway Traffic Safety 
Administration of the technical issues in this matter will 
bear out our contention that the . . . pickup trucks do not 
have a safety related defect.” Subsequently, however, the 
Department of Transportation determined that GM pickups 
of the style Shannon Moseley drove do pose a fire hazard 
and that they are more prone than competitors’ pickups to 
catch fire when struck from the side. Still, GM rejected 
requests to recall the pickups and repair them, and later the 
Georgia Court of Appeals threw out the jury’s verdict on a 
legal technicality—despite ruling that the evidence submit-
ted in the case showed that GM was aware that the gas 
tanks were hazardous but, to save the expense involved, did 
not try to make them safer.

Expense seems to be the issue, too, when it comes to SUV 
rollovers. After nearly three hundred rollover deaths in Ford 

Explorers equipped with Firestone tires in the late 1990s, 
Congress mandated NHTSA to conduct rollover road tests on 
all SUVs. (Previously, the agency had relied on mathematical 
formulas based on accident statistics to evaluate rollover 
resistance, rather than doing real-world tests.) In August 
2004 NHTSA released its results, and they weren’t pretty—at 
least not for several of Detroit’s most popular models. The 
Chevrolet Tahoe and the Ford Explorer, in particular, have 
between a 26 and a 29 percent chance of rolling over in a 
single-vehicle crash, almost twice that of models from Honda, 
Nissan, and Chrysler. The Saturn Vue couldn’t even finish the 
test because its left-rear suspension broke, leading General 
Motors to recall all 250,000 Vues.

Ford and General Motors have the anti-rollover technology 
necessary to make their SUVs safer. The problem is that rollover 
sensors and electronic stability systems add about $800 to the 
price of a vehicle, so the companies have offered them only as 
options. The same is true of side-curtain airbags to protect 
occupants when a vehicle rolls over. They cost about $500. 
Improved design—wider wheel tracks, lower center of gravity, 
and reinforced roofs to protect passengers in a rollover—
would also help. Embarrassed by the test results, the compa-
nies promised to make more safety features standard 
equipment on new SUVs. Lawsuits by rollover victims are also 
prodding the companies to enhance their commitment to 
safety. Two months before NHTSA released its results, Ford had 
to pay $369 million in damages—one of the largest personal-
injury awards ever against an automaker—to a San Diego 
couple whose Explorer flipped over four-and-a-half times when 
they swerved to avoid a metal object on the highway.

disCussion Questions

1.	 What moral issues does the Pinto case raise?

2.	 Suppose Ford officials were asked to justify their decision. 
What moral principles do you think they would invoke? 
Assess Ford’s handling of the Pinto from the perspective 
of each of the moral theories discussed in this chapter.

3.	 Utilitarians would say that jeopardizing motorists does not 
by itself make Ford’s action morally objectionable. The 
only morally relevant matter is whether Ford gave equal 
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consideration to the interests of each affected party. Do 
you think Ford did this?

4.	 Is cost-benefit analysis a legitimate tool? What role, if any, 
should it play in moral deliberation? Critically assess the 
example of cost-benefit analysis given in the case study. Is 
there anything unsatisfactory about it? Could it have been 
improved upon in some way?

5.	 Speculate about Kant’s response to the idea of placing a 
monetary value on a human life. Is doing so ever morally 
legitimate?

6.	 What responsibilities to its customers do you think Ford 
had? What are the most important moral rights, if any, 
operating in the Pinto case?

7.	 Would it have made a moral difference if the savings 
resulting from not improving the Pinto gas tank had been 
passed on to Ford’s customers? Could a rational customer 
have chosen to save a few dollars and risk having the 
more dangerous gas tank? What if Ford had told potential 
customers about its decision?

8.	 The maxim of Ford’s action might be stated thus: “When 
the cost of a safety improvement would hurt the bottom 

line, it’s all right not to make it.” Can this maxim be 
universalized? Does it treat humans as ends in them-
selves? Would manufacturers be willing to abide by it if 
the positions were reversed and they were in the role of 
consumers?

9.	 Should Ford have been found guilty of criminal homicide 
in the Ulrich case?

 10.	 Was GM responsible for Shannon Moseley’s death? 
Compare that case with the case of Ford and the Pinto.

 11.	 Assess Ford’s and GM’s actions with respect to SUV roll-
overs. Have the auto-makers met their moral obligation to 
consumers, or have they acted wrongly by not doing more 
to increase SUV safety? Should they be held either mor-
ally or legally responsible for deaths from roll-overs that 
would not have occurred in other vehicles? What should 
automakers do to increase SUV safety?

 12.	 Is it wrong for business to sell a product that is not as safe 
as it could be, given current technology? Is it wrong to sell 
a vehicle that is less safe than competing products on the 
market? Are there limits to how far automakers must go in 
the name of safety?

soL Levin Was a suCCessfuL stoCKbroKer in 

Tampa, Florida, when he recognized the potentially profitable 
market for safe and uncontaminated blood and, with some 
colleagues, founded Plasma International. Not everybody is 
willing to make money by selling his or her own blood, and in 
the beginning Plasma International bought blood from people 

addicted to drugs and alcohol. Although innovative marketing 
increased Plasma International’s sales dramatically, several 
cases of hepatitis were reported in recipients. The company 
then began looking for new sources of blood.21

Plasma International searched worldwide and, with the advice 
of a qualified team of medical consultants, did extensive testing. 

Case 2.3

blood for sale
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Eventually they found that the blood profiles of several rural West 
African tribes made them ideal prospective donors. After negotia-
tions with the local government, Plasma International signed an 
agreement with several tribal chieftains to purchase blood.

Business went smoothly and profitably for Plasma 
International until a Tampa paper charged that Plasma was 
purchasing blood for as little as fifteen cents a pint and then 
reselling it to hospitals in the United States and South America 
for $25 per pint. In one recent disaster, the newspaper 
alleged, Plasma International had sold 10,000 pints, netting 
nearly a quarter of a million dollars.

The newspaper story stirred up controversy in Tampa, but 
the existence of commercialized blood marketing systems in 
the United States is nothing new. Approximately half the blood 
and plasma obtained in the United States is bought and sold 
like any other commodity. By contrast, the National Health 
Service in Great Britain relies entirely on a voluntary system of 
blood donation. Blood is neither bought nor sold. It is available 
to anyone who needs it without charge or obligation, and 
donors gain no preference over nondonors.

In an important study, economist Richard Titmuss showed 
that the British system works better than the American one in 
terms of economic and administrative efficiency, price, and 
blood quality. The commercialized blood market, Titmuss 
argued, is wasteful of blood and plagued by shortages. In the 
United States, bureaucratization, paperwork, and administra-
tive overhead result in a cost per unit of blood that is five to 
fifteen times higher than in Great Britain. Hemophiliacs, in 
particular, are disadvantaged by the U.S. system and have 
enormous bills to pay. In addition, commercial markets are 
much more likely to distribute contaminated blood.

Titmuss also argued that the existence of a commercialized 
system discourages voluntary donors. People are less apt to 
give blood if they know that others are selling it. Psychologists 
have found similar conflicts between financial incentives and 
moral or altruistic conduct in other areas.22 Philosopher Peter 
Singer has elaborated on this point in the case of blood:

If blood is a commodity with a price, to give blood 
means merely to save someone money. Blood has 
a cash value of a certain number of dollars, and the 
importance of the gift will vary with the wealth of the 
recipient. If blood cannot be bought, however, the gift’s 

value depends upon the need of the recipient. Often, 
it will be worth life itself. Under these circumstances 
blood becomes a very special kind of gift, and giving it 
means providing for strangers, without hope of reward, 
something they cannot buy and without which they 
may die. The gift relates strangers in a manner that is 
not possible when blood is a commodity.

This may sound like a philosopher’s abstraction, far 
removed from the thoughts of ordinary people. On 
the contrary, it is an idea spontaneously expressed by 
British donors in response to Titmuss’s questionnaire. 
As one woman, a machine operator, wrote in reply to 
the question why she first decided to become a blood 
donor: “You can’t get blood from supermarkets and 
chain stores. People themselves must come forward; 
sick people can’t get out of bed to ask you for a pint 
to save their life, so I came forward in hopes to help 
somebody who needs blood.”

The implication of this answer, and others like it, is 
that even if the formal right to give blood can coexist 
with commercialized blood banks, the respondent’s 
action would have lost much of its significance to 
her, and the blood would probably not have been 
given at all. When blood is a commodity, and can be 
purchased if it is not given, altruism becomes unnec-
essary, and so loosens the bonds that can otherwise 
exist between strangers in a community. The exist-
ence of a market in blood does not threaten the for-
mal right to give blood, but it does away with the right 
to give blood which cannot be bought, has no cash 
value, and must be given freely if it is to be obtained 
at all. If there is such a right, it is incompatible with 
the right to sell blood, and we cannot avoid violating 
one of these rights when we grant the other.23

Both Titmuss and Singer believe that the weakening of the 
spirit of altruism in this sphere has important repercussions. It 
marks, they think, the increasing commercialization of our 
lives and makes similar changes in attitude, motive, and rela-
tionships more likely in other fields.

update

Dr. Arthur Matas, a prominent kidney-transplant surgeon, is 
pushing for one change that it’s doubtful either Titmuss or Singer 
would like. Lately, he’s been traveling the United States making 
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the case for lifting the legal ban on kidney sales. That ban was 
imposed in 1984 by an outraged Congress after a Virginia physi-
cian had proposed buying kidneys from poor people and selling 
them to the highest bidder. By contrast, Dr. Matas isn’t trying to 
make money. He would like the government to handle kidney 
sales, and the kidneys to go to whoever is at the top of the current 
waiting list, whether the patient is rich or poor. And that list grows 
longer every year as the gap continues to widen—it’s now nearly 
five to one—between patients in need and the number of kid-
neys available from either living or deceased donors.

With eligible patients often waiting for five or six years, 
more and more people are taking Dr. Matas seriously, but 
many experts still balk at the idea of organ sales. One of them 
is Dr. Francis Delmonico, a professor at Harvard University 
and president of the network that runs the nation’s organ-
distribution system. He worries that Dr. Matas’ plan would 
exploit the poor and vulnerable, that it would cause altruistic 
kidney donations to wither, and that wealthy patients would 
manage to find a way around a regulated market to get a 
kidney faster.24

disCussion Questions

1.	 Is Sol Levin running a business “just like any other busi-
ness,” or is his company open to moral criticism? Defend 
your answer by appeal to moral principle.

2.	 Did Plasma International strike a fair bargain with the West 
Africans who supplied their blood to the company? Or is 
Plasma guilty of exploiting them in some way? Explain 
your answer.

3.	 What are the contrasting ideals of the British and U.S. 
blood systems? Which system, in your opinion, better 
promotes human freedom and respect for people? Which 
system better promotes the supply of blood?

4.	 Examine the pros and cons of commercial transactions 
in blood from the egoistic, the utilitarian, and the Kantian 
perspectives.

5.	 Are Titmuss and Singer correct to suggest that the buying 
and selling of blood reduces altruism? Does knowing that 
you can sell your blood (and that others are selling theirs) 
make you less inclined to donate your blood?

6.	 Singer suggests that although the right to sell blood does 
not threaten the formal right to give blood, it is incompat-
ible with “the right to give blood, which cannot be bought, 
which has no cash value, and must be given freely if it is to 
be obtained at all.” Assess that idea. Is there such a right?

7.	 Many believe that commercialization is increasing in all 
areas of modern life. If so, is it something to be applauded 
or condemned? Is it wrong to treat certain things—such 
as human organs—as commodities?

8.	 Do you believe that we have a moral duty to donate 
blood? If so, why and under what circumstances? If 
not, why not?
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Ch a p t er 3

Just ice  a nd  e conomic  d istr ibut ion

It seems strange to reCall that untIl the 

early years of the twentieth century, there was no federal tax on 
personal income. Only when the Sixteenth Amendment to the 
U.S. Constitution was adopted in 1913 did Congress gain the 
right to tax people’s income. Since then, the income tax laws 
have grown enormously complex. At around 70,000 pages, the 
federal tax code is more than two-and-a-half-times longer than 
it was in 1985.1 Lawyers study for years 
to master the intricacies of the system, 
and most people with middle incomes or 
better require professional assistance to 
file their annual tax forms.

Because the tax rules do so much 
to shape the character of our economy 
and the distribution of income and 
wealth across the country, their fair-
ness is frequently a political issue—
take, for example, President Barack Obama’s opposition to 
the tax cuts that George W. Bush pushed through during 
his term in office. Those tax cuts favored the well-to-do.2 
By contrast, Bush’s predecessor, Bill Clinton, had raised 
the federal income tax on individuals with taxable incomes 
over $115,000. They saw their income tax rate increase 
from 31 percent to 36 percent. Clinton also slapped a  
10 percent surcharge on those with incomes above $240,000. 
However, as Table 3.1 shows,3 until Ronald Reagan lowered it, 
the tax rate for the wealthiest individuals had been 63 percent 
and, until the early 1960s, it had been 91 percent.

When President Reagan reduced taxes on the wealthy, he 
also eliminated some important tax loopholes. But the most 
significant feature of his personal tax philosophy was its rejec-
tion of the principle of “progressivity”—namely, that the wealthy 
ought to pay taxes at a higher rate than the poor. Today’s income 
tax system, with six different tax brackets, remains progres-
sive, but some complain that in reality those who are less well-

to-do often end up paying more. One 
of the people making this charge is— 
surprisingly enough—Warren Buffett, the 
nation’s second richest man. Recently he 
says, he earned $46 million but paid only 
18 percent of it in federal tax, whereas 
the average tax rate paid by his employ-
ees, whose salaries range from $60,000 
to $750,000, was 33 percent. Buffett is 
convinced that this is no statistical fluke. 

In fact, he is willing to bet anyone $1 million (to be paid to a char-
ity selected by the winner) that the average tax rate (income and 
payroll) paid by the four hundred wealthiest people in the country 
is lower than that paid by their secretaries and receptionists.4

Still, it remains true that America’s wealthier citizens pay 
the bulk of the nation’s income tax—for the simple reason that 
most of the nation’s income goes to them. The top one million 
households now take home more than do the 56 million house-
holds at the bottom.5 And the top 0.1 percent of Americans 
earns 77 times the income of the bottom 90 percent. In 1979 
they earned only 20 times as much.6 This is part of a trend since 

IntroductIon

the top one mIllIon 

households now take home 
more than do the 56 million 
households at the bottom.
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1980 toward an increasingly unequal distribution of national 
income in the United States, with those who are already very 
well-off—the top fifth of the country—now getting a larger 
slice of the pie than before, as Table 3.2 shows.7

The flip side, of course, is that the bottom 80 percent now 
receives less. From World War II through 1980, the inflation-
adjusted income of the median family more than doubled, but 
since then it has been relatively flat despite the fact that people 
work longer hours and more wives have entered the workforce.8 
In fact, adjusted for inflation, wages for men remain below 
their 1973 peak,9 with young men in their thirties now earning 
12 percent less than they did thirty years ago.10 By contrast, 
middle-level managers have fared much better, and top execu-
tives have done spectacularly well. A Businessweek survey of 
the two highest-paid executives at America’s largest companies 
shows their average total pay (salary, bonuses, and long-term 
compensation) to be $9.6 million a year, while a Wall Street 
Journal study puts the median direct compensation of CEOs 
at 350 major U.S. corporations at only a little over $6 million.11 
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table 3.1 top marginal income tax rate

1970 1980 1990 2000 2009

Best-off fifth 43.3% 44.1% 46.6% 49.8% 50.3%

Second fifth 24.5 24.7 24.0 23.0 23.2

Middle fifth 17.4 16.8 15.9 14.8 14.6

Fourth fifth 10.8 10.2 9.6 8.9 8.6

Poorest fifth 4.1 4.2 3.8 3.6 3.4

Top 5 percent 16.6 16.5 18.5 22.1 21.7

table 3.2 share of aggregate Household income

Either way, that dwarfs the pay of the average worker, 
who makes $36,140 per year.12

The United States leads the world in executive 
pay. Japan’s CEOs, for example, earn a salary of 
only $300,000 to $500,000 a year, with far fewer 
bonuses and stock options than their American coun-
terparts.13 Since 1980 the compensation of the top 
American CEOs has grown from 42 times that of the 
average person working under them to more than 
300 times greater.14 The median weekly salary for all 
workers is less than $700. If the average CEO works 
60 hours a week, 52 weeks a year, then he or she 
earns that much every twenty or thirty minutes. Since 
1990, CEO pay has gone up 571 percent. In com-

parison, corporate profits have grown by a relatively modest 114 
percent, and the average worker’s pay by a mere 37 percent 
(which is just above inflation at 32 percent).15 A schoolteacher 
who made $31,000 in 1990 would now make $177,000 if 
teachers’ salaries had grown at the same rate as CEO pay.

While those on top do better than ever, life continues to 
be a struggle for people in the middle and lower echelons. 
Indeed, according to economist Larry Summers, former head 
of President Obama’s National Economic Council, the lack 
of middle-class income growth is “the defining issue of our 
time.”16 Although our economy has created millions of new 
jobs in the last two decades, most of them pay relatively 
low wages.17 Productivity gains have gone predominantly to 
investors, not to wage earners, with capitalists grabbing a 
larger share of the national income at the expense of work-
ers.18 Whereas output per hour and real hourly compensation 
rose hand in hand from 1950 to 1980, U.S. Department of 
Labor statistics show that since then compensation has lagged 
behind.19 In fact, between 1973 and 2007 productivity rose by 
83 percent but male median real wages by only 5 percent.20 
Although the average American family works hard—twelve 
weeks more each year than thirty years ago21—many families 
have trouble coping. Most American jobs do not pay enough 
to support a full household or to provide what most people 
feel are necessities,22 and the number of people who define 
themselves as “have-nots” has increased.23 Many Americans 
struggle to pay for health care or simply do without, which is 
not surprising when one in five jobs pays only a poverty-level 
wage.24 For a variety of reasons, moreover, people’s incomes 
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are more volatile, and their lives less economically secure, 
these days. For example, the chance that a person or family 
will experience a year-to-year drop in income of more than 
50 percent has almost doubled since the 1970s (from one in 
twenty to about one in eleven).25

These trends are even more alarming when set against the 
background of the extremely unequal distribution of wealth in 
this country. The top 1 percent (about one and a half million fam-
ilies) not only receives a disproportionate share of the national 
income but also owns nearly 40 percent of the nation’s total net 
worth. That’s double the share of total national wealth owned 
by the top 1 percent in 1976 and is more than is owned by the 
entire bottom 90 percent of U.S. households. This economic 
elite owns half of all stocks, mutual funds, financial securities,  
and trusts, two-thirds of all business equity, and 36 percent of 
nonresidential real estate.26 In contrast, the bottom 60 percent 
of Americans owns only 5 percent of the nation’s wealth, and 
the lowest 40 percent less than 1 percent.27Or to take another 
statistic, the 400 wealthiest Americans—the super-elite, you 
might call them—have a greater net worth than do the bottom 
150 million Americans.28

Although the United States has always prided itself on 
being a land of opportunity and upward mobility, recent evi-
dence suggests that the economy is becoming more rigid 
and class-bound. Nowadays, there is less upward economic 
mobility in the United States than in most English-speaking 
or Western European nations.29 More and more Americans 
are ending up stuck on the bottom rung, with less chance 
of getting ahead than their counterparts in other advanced 
countries.30 “You can’t take solace anymore in the American 
dream of working hard and migrating up through society,” 
says William J. McDonough, president of the Federal Reserve 
Bank of New York.31 Or as one Federal Reserve Bank econo-
mist puts it, “The apple falls even closer to the tree than we 
thought.”32

One reason, of course, is that parents work very hard to 
transmit their advantages to their children, especially with 
respect to education, a crucial determinant of future income. 
These days, social class increasingly determines access to 
college. Three-quarters of the students at the nation’s top 146 
universities hail from the richest fourth of the nation. Only 3 
percent of them come from the bottom income quartile, and 
only 10 percent from the bottom half of the income scale. This 

means that at an elite university you are twenty-five times 
more likely to run into a rich student than a poor one.33 Even 
at the better state universities, the number of students from 
families making more than $100,000 has increased to 40 
percent. In general, qualified high school graduates from 
low-income families are only one-third as likely to complete 
a bachelor’s degree as are students from families earning 
$75,000 or more.34

There is nothing inevitable about declining social mobility 
or about large inequalities in income and wealth. They are not 
brute facts of nature, even in market-oriented societies. For 
example, the distribution of income in Germany and Japan is 
far more equal than in the United States, even though both are 
just as thoroughly capitalist, and an American is three times 
more likely to be poor than is someone in Italy.35 Rather, politi-
cal choices determine how income and wealth are distributed 
and what sort of assistance is given to those who are strug-
gling to get by. The United States simply chooses to spend a 
smaller percentage of its GDP than European countries do 
combating inequality and pursuing policies intended to assist 
the bottom half of society to advance.36 That’s why, for exam-
ple, 17 percent of America’s children live in poverty but only 
3 percent of Norway’s do.37 More generally, it is the reason 
that income inequality, according to CIA figures, is greater in 
the United States than it is in Europe or Russia or even coun-
tries like Tunisia or Egypt that recently rebelled against their 
oligarchs.38 How much inequality and what sort of socioeco-
nomic disparities a society is willing to accept reflect both its 
moral values and the relative strength of its contending social 
and political forces.

This chapter focuses on the subject of economic justice, 
which concerns the constellation of moral issues raised by a 
society’s distribution of wealth, income, status, and power. 
Ethical questions arise daily about these matters. Is it just, for 
example, that CEOs pull in astronomical salaries and help them-
selves to enormous benefits when this reduces the profits of 
stockholders, who own the company? Or, to take another issue, 
thanks to modern technology, today’s hospitals are able to 
perform life-prolonging feats of medicine that were undreamed 
of only a couple of decades ago, but these services are often 
extraordinarily costly. Who, then, should have access to them? 
Those who can afford them? Any who need them? Those who 
are most likely to benefit?
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learnIng objeCtIves

Chapter 2 discussed several basic moral theories and the gen-
eral principles of right and wrong associated with them. This 
chapter focuses on the more specific topic of justice and eco-
nomic distribution—that is, on the principles that are relevant 
to the moral assessment of society’s distribution of economic 
goods and services. Although the topic is an abstract one, it is 
particularly relevant to the study of business ethics, because 
it concerns the moral standards to be used in evaluating the 
socioeconomic framework within which both business and 

• • •

the  nature  of  Just ice
Justice is an old concept with a rich history, a concept that is fundamental to any discus-
sion of how society ought to be organized. philosophical concern with justice goes back 
at least to ancient Greece. For plato and some of his contemporaries, justice seems to 
have been the paramount virtue or, more precisely, the sum of virtue with regard to our 
relations with others. philosophers today, however, generally distinguish justice from the 
whole of morality. The complaint that something is unjust is more specific than that it is 
bad or immoral. What, then, makes an act, policy, or institution unjust? Unfortunately, 
the terms just and unjust are vague, and different people use them in different ways. Still, 
talk of justice or injustice typically focuses on at least one of several related ideas: fairness, 
equality, desert, and rights.

First, justice is often used to mean fairness. Justice frequently concerns the fair treat-
ment of members of groups of people or else looks backward to the fair compensation 
of prior injuries. exactly what fairness requires is difficult to say, and different standards 
may be pertinent in different cases. If corporate manager Smith commits bribery, he is 
justly punished under our laws. If other managers commit equally serious crimes but are 
allowed to escape punishment, then Smith suffers a comparative injustice because he was 
unfairly singled out. But Smith and other white-collar criminals are treated unfairly and 
thus unjustly, although this time for the opposite reason, if stiffer sentences are meted 
out to common criminals for less grave offenses.

one way unfairness creates injustice occurs when like cases are not treated in the 
same fashion. Following aristotle, most philosophers believe that we are required, as a 
formal principle of justice, to treat similar cases alike except where there is some relevant 
difference. This principle emphasizes the role of impartiality and consistency in justice, 
but it is a purely formal principle because it is silent about which differences are relevant 
and which are not. Furthermore, satisfying this formal requirement does not guarantee 
that justice is done. For example, a judge who treats similar cases alike can succeed in 
administering fairly and nonarbitrarily a law that is itself unjust (like a statute requiring 
racial segregation).

Questions of justice 
typically focus on 
fairness, equality, 
desert, or rights.

 nonbusiness organizations operate. Specifically, this chapter 
will examine these topics:

1.	 The	concept	of	justice,	its	relation	to	fairness,	equality,	
rights,	and	what	people	deserve,	and	some	rival	
principles	of	economic	distribution

2.	 The	utilitarian	approach	to	justice	in	general	and	
economic	justice	in	particular

3.	 The	libertarian	theory,	which	places	a	moral	priority	on	
liberty	and	free	exchange

4.	 The	contractualist	and	egalitarian	theory	of	John	
Rawls
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related to aristotle’s fairness requirement is a second idea commonly bound up with 
the concept of justice: equality. Justice is frequently held to require that our treatment of 
people reflect their fundamental moral equality. While aristotle’s formal principle of 
justice does not say whether we are to assume equality of treatment until some differ-
ence between cases is shown or to assume the opposite until some relevant similarities 
are demonstrated, a claim of injustice based on equality is meant to place the burden of 
proof on those who would endorse unequal treatment. Still, the premise that all persons 
are equal does not establish a direct relationship between justice and economic distribu-
tion. We all believe that some differences in the treatment of persons are consistent with 
equality (punishment, for example), and neither respect for equality nor a commitment 
to equal treatment necessarily implies an equal distribution of economic goods.

Despite equality, then, individual circumstances—in particular, what a person has 
done—make a difference. We think it is unjust, for example, when a guilty person goes 
free or an innocent person hangs, regardless of how others have been treated. This sug-
gests that in addition to equal or impartial treatment justice has a third aspect, the idea 
of desert. Justice requires that people get what they deserve or, as a number of ancient 
moralists put it, that each receive his or her due.

This is closely related to a fourth and final idea—namely, that one is treated unjustly 
when one’s moral rights are violated. John Stuart Mill, in fact, made this the defining 
characteristic of injustice. In his view, what distinguishes injustice from other types of 
wrongful behavior is that it involves a violation of the rights of some identifiable person:

Whether the injustice consists in depriving a person of a possession, or in breaking 
faith with him, or in treating him worse than he deserves, or worse than other people 

summary
Justice is one 

important aspect of 
morality. Talk of justice 
and injustice generally 
involves appeals to the 

related notions of 
fairness, equality, 
desert, and rights. 

Economic or 
distributive justice 

concerns the principles 
appropriate for 

assessing society’s 
distribution of social 

benefits and burdens, 
particularly wealth, 
income, status, and 

power.
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who have no greater claims—in each case the supposition implies two things: a wrong 
done, and some assignable person who is wronged. . . . It seems to me that this feature 
in the case—a right in some person, correlative to the moral obligation—constitutes 
the specific difference between justice and generosity or beneficence. Justice implies 
something which it is not only right to do, and wrong not to do, but which some indi-
vidual person can claim from us as a moral right.39

Rival PRinciPles of DistRibution

Justice, then, is an important subclass of morality in general, a subclass that generally 
involves appeals to the overlapping notions of fairness, equality, desert, and rights. 
turning to the topic of distributive justice—that is, to the proper distribution of 
social benefits and burdens (in particular, economic benefits and burdens)—we see 
that a number of rival principles have been proposed. among the principles most 
frequently recommended as a basis of distribution are these: to each an equal share, 
to each according to individual need, to each according to personal effort, to each 
according to social contribution, and to each according to merit. every one of these 
principles has its advocates, and each seems plausible in some circumstances. But only 
in some. There are problems with each. For example, if equality of income was guar-
anteed, then the lazy would receive as much as the industrious; however, effort is hard 
to measure and compare, and what one is able to contribute to society may depend on 
one’s luck in being at the right place at the right time. and so on. no single principle 
seems to work in enough circumstances to be defended successfully as the sole princi-
ple of justice in distribution.

It often seems that we simply employ different principles of distributive justice in 
different circumstances. For example, corporations in certain industries may be granted 
tax breaks because of their social contribution, welfare programs operate on the basis 
of need, and business firms award promotions for meritorious performance. Moreover, 
multiple principles may often be relevant to a single situation. Sometimes they may pull 
in the same direction, as when wealthy professionals such as doctors defend their high 
incomes simultaneously on grounds of superior effort, merit, social contribution, and 
even (because of the high cost of malpractice insurance) need. or the principles may 
pull in different directions, as when a teacher must balance effort against performance in 
assigning grades to pupils. Some philosophers are content to leave the situation here. as 
they see it, there are various equally valid, prima facie principles of just distribution—
equality, need, effort, and so on—and one must try to find the principle that best applies 
in the given circumstances. If several principles seem to apply, then one must simply 
weigh them the best one can.

In his book Spheres of Justice, Michael Walzer pursues a more sophisticated version 
of this pluralistic approach.40 Skeptical of the assumption that justice requires us to 
implement (in different contexts) some basic principle or set of principles, Walzer 
argues

that different goods ought to be distributed for different reasons, in accordance with 
different procedures, by different agents; and that all these differences derive from dif-
ferent understandings of the social goods themselves—the inevitable product of 
 historical and cultural particularism.41

Some philosophers 
believe that there are 
a number of equally 
valid principles of just 
distribution. We must 
determine which one 
best applies in a 
given situation.

43075_ch03_ptg01_hr_080-113.indd   85 8/13/12   1:05 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com
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Different norms and principles govern different distributive spheres, and these 
norms and principles are shaped by the implicit social meanings of the goods in ques-
tion. he continues:

every social good or set of goods constitutes, as it were, a distributive sphere within 
which only certain criteria and arrangements are appropriate. [For example], money is 
inappropriate in the sphere of ecclesiastical office. . . . There is no single standard 
[against which all distributions are to be measured]. But there are standards (roughly 
knowable even when they are also controversial) for every social good and every dis-
tributive sphere in every particular society.42

as Walzer sees it, distributive criteria are determined by the particular, historically 
shaped social meanings of the goods in question. The philosophical task is to tease out 
the inner logic of each type of good, thus revealing the tacit, socially shared values that 
govern (or should govern) its distribution.

Walzer’s historically informed discussion of topics like medical care or dirty and 
degrading work are rich and intriguing, but his view implies that when it comes to issues 
of distributive justice, the best philosophers can do is to try to unravel the implicit, 
socially specific norms that govern the distribution of different goods in a particular 
society. Many contemporary philosophers disagree. They believe that we should step far-
ther back than Walzer does from existing norms and social arrangements and seek some 
general theory of justice in economic distribution, on the basis of which we can assess 
current social practices. Three such theories are the utilitarian, the libertarian, and the 
rawlsian (egalitarian).

• • •

the  ut il i ta r ian V ie w
For utilitarians, as chapter 2 explained, happiness is the overarching value. Whether one 
assesses the rightness and wrongness of actions in terms of how much happiness they 
produce, as an act utilitarian does, or uses happiness as the standard for deciding what 
moral principles a society should accept as the basis for determining right and wrong, as 
a rule utilitarian does, happiness is the only thing that is good in and of itself. on that 
utilitarians are agreed.

earlier we considered John Stuart Mill’s idea that injustice involves the viola-
tion of the rights of some identifiable person. This is what distinguishes it from 
other types of immoral behavior. But if injustice involves the violation of moral 
rights, how does a utilitarian like Mill understand talk of rights? according to Mill, 
to have a right to something is to have a valid claim on society to protect me in the 
possession of that thing, either by the force of law or through education and opin-
ion. and I have that valid claim in the first place because society’s protection of my  
possession of that thing is warranted on utilitarian grounds. “to have a right, then, is . . . 
to have something which society ought to defend me in the possession of. If the 
objector goes on to ask why it ought, I can give him no other reason than general 
utility.”43 What utilitarianism identifies as rights are certain moral rules, the observ-
ance of which is of the utmost importance for the long-run, overall maximization of 
happiness.

summary
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accordingly, Mill summed up his view of justice as follows:

Justice is a name for certain classes of moral rules which concern the essentials of 
human well-being more nearly, and are therefore of more absolute obligation, than 
any other rules for the guidance of life; and the notion which we have found to be of 
the essence of the idea of justice—that of a right residing in an individual—implies 
and testifies to this more binding obligation.

The moral rules which forbid mankind to hurt one another (in which we must 
never forget to include wrongful interference with each other’s freedom) are more vital 
to human well-being than any maxims, however important, which only point out the 
best mode of managing some department of human affairs.44

although justice for Mill was ultimately a matter of promoting social well-being, 
not every issue of social utility was a matter of justice. The concept of justice identifies 
certain important social utilities—that is, certain rules or rights, the upholding of which 
is crucial for social well-being.

For utilitarians, then, justice is not an independent moral standard, distinct from 
their general principle. rather, the maximization of happiness ultimately determines 
what is just and unjust. critics of utilitarianism contend that knowing what will pro-
mote happiness is always difficult. people are bound to estimate consequences differently, 
thus making the standard of utility an inexact and unreliable principle for determining 
what is just. Mill, however, did not see much merit in this criticism. For one thing, it pre-
supposes that we all agree about what the principles of justice are and how to apply them. 
This is far from the case, Mill argued. Indeed, without utilitarianism to provide a deter-
minate standard of justice, one is always left with a plethora of competing principles, all 
of which seem to have some plausibility but are mutually incompatible.

as an example, Mill pointed to the conflict between two principles of justice that occurs 
in the realm of economic distribution. Is it just or not, he asked, that more talented workers 
should receive a greater remuneration? There are two possible answers to this question:

on the negative side of the question it is argued that whoever does the best he can 
deserves equally well, and ought not in justice to be put in a position of inferiority for 
no fault of his own; that superior abilities have already advantages more than enough . . . 
without adding to these a superior share of the world’s goods; and that society is 
bound in justice rather to make compensation to the less favoured for this unmerited 
inequality of advantages than to aggravate it.

This argument sounds plausible, but then so does the alternative answer:

on the contrary side it is contended that society receives more from the more efficient 
labourer; that, his services being more useful, society owes him a larger return for 
them; that a greater share of the joint result is actually his work, and not to allow his 
claim to it is a kind of robbery; that, if he is only to receive as much as others, he can 
only be justly required to produce as much.

here we have two conflicting principles of justice. how are we to decide between 
them? The problem, Mill said, is that both principles seem plausible:

Justice has in this case two sides to it, which it is impossible to bring into harmony, and 
the two disputants have chosen opposite sides; the one looks to what it is just that the 
individual should receive, the other to what it is just that the community should give.45

Mill believed that 
justice concerns 
certain rules or rights 
that are vitally 
important for human 
well-being.

summary
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each disputant is, from his or her own point of view, unanswerable. “any choice between 
them, on grounds of justice,” Mill continued, “must be perfectly arbitrary.” What, then, 
is the solution? For Mill, the utilitarian, it was straightforward: “Social utility alone can 
decide the preference.”46 The utilitarian standard must be the ultimate court of appeal in 
such cases. only the utilitarian standard can provide an intelligent and satisfactory way 
of handling controversial questions of justice and of resolving conflicts between compet-
ing principles of justice.

utilitaRianism anD economic DistRibution

The utilitarian theory of justice ties the question of economic distribution to the promo-
tion of social well-being or happiness. Utilitarians favor whichever economic system will 
bring the most good for society as a whole. But what system is that? Utilitarianism itself, 
as a normative theory, provides no answer. The answer depends on the relevant social, 
economic, and political facts. a utilitarian must understand the various possibilities, 
determine their consequences, and assess the available options. obviously, this is not a 
simple task. Deciding what sort of economic arrangements would best promote human 
happiness requires the utilitarian to consider many things, including (1) the type of 
economic ownership (private, public, mixed); (2) the way of organizing production and 
distribution in general (pure laissez faire, markets with government planning and regula-
tion, fully centralized planning); (3) the type of authority arrangements within the units 
of production (worker control versus managerial prerogative); (4) the range and char-
acter of material incentives; and (5) the nature and extent of social security and welfare 
provisions.

as a matter of historical fact, utilitarians in the early nineteenth century tended to 
favor free trade and the laissez-faire view of adam Smith that unregulated market rela-
tions and free competition best promote the total social good.47 today it is probably 
fair to say that few, if any, utilitarians believe happiness would be maximized by a pure 
nineteenth-century-style capitalism, without any welfare arrangements. however, they 
are not in agreement on the question of what economic arrangements would in fact max-
imize happiness. nonetheless, many utilitarians would favorably view increased worker 
participation in industrial life and more equal distribution of income.

Worker Participation
In his Principles of Political Economy, originally published in 1848, Mill argued for the 
desirability of breaking down the sharp and hostile division between the producers, or 
workers, on the one hand, and the capitalists, or owners, on the other. not only would 
this be a good thing, it was also, he thought, something that the advance of civilization 
was tending naturally to bring about: “The relation of masters and workpeople will be 
gradually superseded by partnership, in one or two forms: in some cases, association 
of the labourers with the capitalist; in others, and perhaps finally in all, association of 
labourers among themselves.”48 These developments would not only enhance productiv-
ity but also—and more important—promote the fuller development and well-being of 
the people involved. The aim, Mill thought, should be to enable people “to work with or 
for one another in relations not involving dependence.”49

By the association of labor and capital, Mill had in mind different schemes of profit 
sharing. For example, “in the american ships trading to china, it has long been the 

Utilitarianism doesn’t 
tell us which 

economic system will 
produce the most 
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the social, economic, 
and political facts.
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 custom for every sailor to have an interest in the profits of the voyage; and to this has 
been ascribed the general good conduct of those seamen.” This sort of association, how-
ever, would eventually give way to a more complete system of worker cooperatives:

The form of association, however, which if mankind continue to improve, must be 
expected in the end to predominate, is not that which can exist between a capitalist as 
chief, and workpeople without a voice in the management, but the association of the 
labourers themselves on terms of equality, collectively owning the capital with which 
they carry on their operations, and working under managers elected and removable by 
themselves.50

In Principles, Mill discussed several examples of successful cooperative associations 
and viewed optimistically the future of the cooperative movement:

eventually, and in perhaps a less remote future than may be supposed, we may, 
through the cooperative principle, see our way to a change in society, which would 
combine the freedom and independence of the individual, with the moral, intellec-
tual, and economical advantages of aggregate production; and which . . . would real-
ize, at least in the industrial department, the best aspirations of the democratic spirit.51

What that transformation implied for Mill was nothing less than “the nearest 
approach to social justice, and the most beneficial ordering of industrial affairs for the 
universal good, which it is possible at present to foresee.”52

Greater equality of income
Utilitarians are likely to be sympathetic to the argument that steps should be taken 
to reduce the great disparities in income that characterize our society today. They are 
likely to believe that making the distribution of income more equal is a good strategy 
for maximizing happiness. one reason is that inequality appears to be correlated with 
various social ills. More equal societies, such as Sweden and Finland, with a relatively 
narrow gap separating their richest and poorest citizens score higher on various indices 
of social well-being. In terms of infant mortality, life expectancy, malnutrition, obesity, 
teenage pregnancy, economic insecurity, personal anxiety, and other measures, they fare 
better than do societies like the United States that have greater inequality.53 There is also 
evidence that equality promotes economic growth.54

another reason utilitarians tend to favor greater inequality of income goes back to 
what economists would call the declining marginal utility of money. This phrase sim-
ply means that successive additions to one’s income produce, on average, less happiness 
or welfare than did earlier additions.

The declining utility of money follows from the fact, as professor richard Brandt 
explains it, that the outcomes we want are preferentially ordered, some being more 
strongly wanted than others:

So a person, when deciding how to spend his resources, picks a basket of groceries 
which is at least as appealing as any other he can purchase with the money he has. The 
things he does not buy are omitted because other things are wanted more. If we double 
a person’s income, he will spend the extra money on items he wants less (some special 
cases aside), and which will give less enjoyment than will the original income. The 
more one’s income, the fewer preferred items one buys and the more preferred items 
one already has. on the whole, then, when the necessities of life have been purchased 
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and the individual is spending on luxury items, he is buying items which will give less 
enjoyment. . . . This conclusion corresponds well with commonsense reflection and 
practice.55

The obvious implication is that a more egalitarian allocation of income—that is, 
an allocation that increases the income of those who now earn less—would boost total 
happiness. Brandt, for one, therefore defends equality of after-tax income on utilitarian 
grounds, subject to the following exceptions: supplements to meet special needs, sup-
plements necessary for incentives or to allocate resources efficiently, and variations to 
achieve other socially desirable ends, such as population control.56 Brandt states that this 
guiding principle of distribution is of only prima facie force and may have to be balanced 
against other principles and considerations. Still, it illustrates the point that utilitarians 
today are likely to advocate increased economic equality.

• • •

the  l iberta r ian a pproach
Whereas utilitarians associate justice with social utility, philosophers who endorse what 
is called libertarianism identify justice with an ideal of liberty. For them, liberty is the 
prime value, and justice consists in permitting each person to live as he or she pleases, 
free from the interference of others. accordingly, one libertarian asserts: “We are con-
cerned with the condition of men in which coercion of some by others is reduced as 
much as possible in society.”57 another maintains that libertarianism is “a philosophy 
of personal liberty—the liberty of each person to live according to his own choices, pro-
vided he does not attempt to coerce others and thus prevent them from living according 
to their choices.”58 Such views show clearly the libertarian’s association of justice with 
liberty and of liberty itself with the absence of interference by other persons.

Libertarians firmly reject utilitarianism’s concern for total social well-being. 
Utilitarians are willing to restrict the liberty of some, to interfere with their choices, 
if doing so will promote greater net happiness than not doing so. Libertarians cannot 
stomach that approach. as long as you are not doing something that interferes with any-
one else’s liberty, then no person, group, or government should disturb you in living the 
life you choose—not even if its doing so would maximize social happiness.

although individual liberty is something that all of us value, it may not be the only 
thing we value. For the libertarian, however, liberty takes priority over other moral con-
cerns. In particular, justice consists solely of respect for individual liberty. a libertarian 
world, with a complete commitment to individual liberty, would be a very different 
world from the one we now live in. consider the following: The government registers 
young men for military service and can, if it chooses, draft them; laws prevent adults 
from viewing certain kinds of pornography and from ingesting substances that the legis-
lature deems harmful or immoral (such as marijuana and cocaine); and the state imposes 
taxes on our income to—among many other things—support needy citizens, provide 
loans to college students, and fund various projects for the common good. From a liber-
tarian perspective, none of these policies is just.

Given the assumption that liberty means “noninterference,” libertarians gener-
ally agree that liberty allows only a minimal or “night-watchman” state. Such a state is 
limited to the narrow functions of protecting its citizens against force, theft, and fraud; 
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enforcing contracts; and performing other such basic maintenance functions. In this 
view, a more extensive state—in particular, one that taxes its better-off citizens to support 
the less fortunate ones—violates the liberty of individuals by forcing them to support 
projects, policies, or persons they have not freely chosen to support.

nozick’s theoRy of Justice

although libertarians differ in how they formulate their theory, the late harvard professor 
robert nozick’s Anarchy, State, and Utopia is a very influential statement of the libertarian 
case.59 nozick’s challenging and powerful advocacy of libertarianism has stimulated much 
debate, obliging philosophers of all political persuasions to take the libertarian theory seri-
ously. his views are thus worth presenting in detail.

nozick begins from the premise that people have certain basic moral rights, which 
he calls lockean rights. By alluding to the political philosophy of John Locke (1632–
1704), nozick wishes to underscore that these rights are both negative and natural. 
They are negative because they require only that people forbear from acting in certain 
ways—in particular, that we refrain from interfering with others. Beyond this, we are not 
obliged to do anything positive for anyone else, nor is anyone required to do anything 
positive for us. We have no right, for example, to be provided with satisfying work or 
with any material goods that we might need. These negative rights, according to nozick, 
are natural in the sense that we possess them independently of any social or political 
institutions.

These individual rights impose firm, nearly absolute restrictions (or, in nozick’s 
phrase, “side constraints”) on how we may act. We cannot morally infringe on someone’s 
rights for any purpose. not only are we forbidden to interfere with a person’s liberty in 
order to promote the general good, we are prohibited from doing so even if violating that 
individual’s rights would somehow prevent other individuals’ rights from being violated. 
each individual is autonomous and responsible, and should be left to fashion his or her 
own life free from the interference of others—as long as doing so is compatible with the 
rights of others to do the same. only an acknowledgment of this almost absolute right 
to be free from coercion, nozick argues, fully respects the distinctiveness of individuals, 
each with a unique life to lead.

a belief in these rights shapes nozick’s theory of economic justice, which he calls 
the entitlement theory. essentially, nozick maintains that people are entitled to their 
holdings (that is, goods, money, and property) as long as they have acquired them 
fairly. Stated another way, if you have obtained your possessions without violating other 
people’s Lockean rights, then you are entitled to them and may dispose of them as you 
choose. no one else has a legitimate claim on them. If you have secured a vast fortune 
without injuring other people, defrauding them, or otherwise violating their rights, then 
you are morally permitted to do with your fortune whatever you wish—bequeath it to a 
relative, endow a university, or squander it in riotous living. even though other people 
may be going hungry, justice imposes no obligation on you to help them.

The first principle of Nozick’s entitlement theory concerns the original acquisition of 
holdings—that is, the appropriation of unheld goods or the creation of new goods. If a 
person acquires a holding in accordance with this principle, then he or she is entitled to 
it. If, for example, you discover and remove minerals from the wilderness or make some-
thing out of materials you already legitimately possess, then you have justly acquired this 
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new holding. nozick does not spell out this principle or specify fully what constitutes 
a just original acquisition, but the basic idea is clear and reflects the thinking of John 
Locke.

property is a moral right, said Locke, because individuals are morally entitled to 
the products of their labor. When they mix their labor with the natural world, they are 
entitled to the resulting product. Thus, if a man works the land, then he is entitled to 
the land and its products because through his labor he has put something of himself into 
them. This investment of self through labor is the moral basis of ownership, Locke wrote, 
but he acknowledged limits to this right:

In the beginning . . . men had a right to appropriate, by their labour, each one of 
himself, as much of the things of nature, as he could use. . . . Whatsoever he tilled and 
reaped, laid up and made use of, before it spoiled, that was his peculiar right; whatso-
ever he enclosed, and could feed, and make use of, the cattle and product was also his. 
But if either the grass of his inclosure rotted on the ground, or the fruit of his plant-
ing perished without gathering, and laying up, this part of the earth . . . was still to be 
looked on as waste, and might be the possession of any other.60

In this early state of nature (the phrase is Locke’s) prior to the formation of govern-
ment, property rights were limited not only by the requirement that one not waste what 
one claimed, but also by the restriction that “enough and as good” be left for  others—
that is, that one’s appropriation not make others worse off. Later, however, with the 
introduction of money, Locke thought that both these restrictions were overcome. You 
can pile up money beyond your needs without its spoiling; and if your property is used 
productively and the proceeds are offered for sale, then your appropriation leaves others 
no worse off than before.

Nozick’s second principle concerns transfers of already-owned goods from one person 
to another: how people may legitimately transfer holdings to others and how they may 
legitimately get holdings from others. If a person possesses a holding because of a legiti-
mate transfer, then he or she is entitled to it. again, nozick does not work out the details, 
but it is clear that acquiring something by purchase, as a gift, or through exchange would 
constitute a legitimate acquisition. Gaining something through theft, force, or fraud 
would violate the principle of justice in transfer.

Nozick’s third and final principle states that one can justly acquire a holding only in 
accord with the two principles previously discussed. If you come by a holding in some 
other way, you are not entitled to it.

nozick sums up his theory this way:

1. a person who acquires a holding in accordance with the principle of justice in acqui-
sition is entitled to that holding.

2. a person who acquires a holding in accordance with the principle of justice in 
transfer, from someone else entitled to the holding, is entitled to the holding.

3. no one is entitled to a holding except by (repeated) applications of 1 and 2.

In short, the distribution of goods in a society is just if and only if all are entitled to 
the holdings they possess. nozick calls his entitlement theory “historical” because what 
matters is how people come to have what they have. If people are entitled to their pos-
sessions, then the distribution of economic holdings is just, regardless of what the actual 
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distribution happens to look like (for instance, how far people are above or below the 
average income) or what its consequences are.

nozick’s Wilt chambeRlain examPle

nozick argues that respect for liberty inescapably leads one to repudiate other concep-
tions of economic justice in favor of his entitlement approach. one of his most ingenious 
examples features Wilt chamberlain, the late basketball star.

Suppose, nozick says, that things are distributed according to your favorite non-
entitlement theory, whatever it is. (he calls this distribution D1.) now imagine that Wilt 
chamberlain signs a contract with a team that guarantees him $5 from the price of each 
ticket. Whenever people buy a ticket to a game, they drop $5 into a special box with 
chamberlain’s name on it. to them, seeing him play is worth $5. Imagine then that in 
the course of a season 1 million people attend his games and chamberlain ends up with 
far more than the average income—far more, indeed, than anyone else in the society 
earns. This result (D2) upsets the initial distributional pattern (D1). can the proponent of 
D1 complain? nozick thinks not:

Is [chamberlain] entitled to this income? Is this new distribution, D2, unjust? If so, 
why? There is no question about whether each of the people was entitled to the control 
over the resources they held in D1; because that was the distribution (your favorite) 
that (for the purposes of the argument) we assumed was acceptable. each of these per-
sons chose to give [$5] of their money to chamberlain. . . . If D1 was a just distribution, 
and people voluntarily moved from it to D2, transferring parts of their shares they were 
given under D1 . . . isn’t D2 also just? If the people were entitled to dispose of the 
resources to which they were entitled (under D1), didn’t this include their being enti-
tled to give it to, or exchange it with, Wilt chamberlain? can anyone else complain on 
grounds of justice?61

having defended the legitimacy of chamberlain’s new wealth, nozick pushes his 
case further, arguing that any effort to maintain some initial distributional arrangement 
like D1 will interfere with people’s liberty to use their resources as they wish. to preserve 
this original distribution, he writes, society would have to “forbid capitalist acts between 
consenting adults”:

The general point illustrated by the Wilt chamberlain example . . . is that no [non-
entitlement] principle of justice can be continuously realized without continuous  
interference with people’s lives. any favored pattern would be transformed into one 
unfavored by the principle, by people choosing to act in various ways; for example, by 
people exchanging goods and services with other people, or giving things to other peo-
ple. . . . to maintain a pattern one must either continually interfere to stop people from 
transferring resources as they wish to, or continually (or periodically) interfere to take 
from some persons resources that others for some reason chose to transfer to them.62

the libeRtaRian vieW of libeRty

Libertarianism clearly involves a commitment to leaving market relations—buying, 
selling, and other exchanges—totally unrestricted.* Force and fraud are forbidden, of 
course, but there should be no meddling with the uncoerced exchanges of consenting 

*chapter 4 examines the nature of market economies in general and capitalism in particular.
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individuals. not only is the market morally legitimate, but any attempt to interfere with 
voluntary and nonfraudulent transactions between adults will be unacceptable, even 
unjust. Thus, libertarians are for economic laissez faire and against any governmental 
economic activity that interferes with the marketplace, even if the point of the interfer-
ence is to enhance the performance of the economy.

It is important to emphasize that libertarianism’s enthusiasm for the market rests on 
this commitment to liberty. By contrast, utilitarians who defend an unregulated market 
do so on the ground that it works better than either a planned, socialist economy or the 
sort of regulated capitalism with some welfare benefits that we in fact have in the United 
States. If a utilitarian defends laissez faire, he or she does so because of its consequences. 
If we convinced a utilitarian that some other form of economic organization would bet-
ter promote human well-being, the utilitarian would advocate that instead. With liber-
tarians this is definitely not the case. as a matter of fact, libertarians typically agree with 
adam Smith that unregulated capitalist behavior best promotes everyone’s interests. But 
even if, hypothetically, someone like nozick were convinced that some sort of socialism 
or welfare capitalism would outperform laissez-faire capitalism economically—greater 
productivity, shorter workday, higher standard of living—he or she would still reject 
this alternative as morally unacceptable. to tinker with the market, however beneficial it 
might be, would involve violating someone’s liberty.

Libertarians say that their commitment to an unrestricted free market reflects the 
priority of liberty over other values. however, libertarians do not value liberty in the 
mundane sense of people’s freedom to do what they want to do. rather, libertarians 
understand freedom in terms of their theory of rights, thus building a commitment to 
private property into their concept of liberty. according to them, being able to do what 
you want does not automatically represent an increase in your liberty. It does so only if 
you remain within the boundaries set by the Lockean rights of others. Likewise, one is 
unfree or coerced only when one’s rights are infringed.

Imagine, for example, that having purchased the forest in which I occasionally stroll, 
the new owner bars my access to it. It would seem that my freedom has been reduced 
because I can no longer ramble where I wish. But libertarians deny that this is a restric-
tion of my liberty. My liberty is restricted if and only if someone violates my Lockean 
rights, which no one has done. Suppose that I go for a hike in the forest anyway. If the 
sheriff’s deputies arrest me, they prevent me from doing what I want to do. But accord-
ing to libertarianism, they do not restrict my liberty, nor do they coerce me. Why not? 
Because my hiking in the forest violates the landowner’s rights.

here libertarians seem driven to an unusual use of familiar terminology, but they 
have no choice. They cannot admit that abridging the landowner’s freedom to do as he 
wants with his property would expand my freedom. If they did, then their theory would 
be in jeopardy. They would have to acknowledge that restricting the liberty or property 
rights of some could enhance the liberty of others. In other words, if their theory com-
mitted them simply to promoting as much as possible the goal of people doing what they 
want to do, then libertarians would be in the position of balancing the freedom of some 
against the freedom of others. But this sort of balancing and trading off is exactly what 
libertarians dislike about utilitarianism.

If liberty means being free to do what you want, it’s not true that libertarians value 
it above everything else. What they value are Lockean property rights, which then set 
the parameters of liberty. Libertarians frequently contend that (1) private property is 
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necessary for freedom and (2) any society that doesn’t respect private property rights is 
coercive. But libertarianism makes 1 true by definition, and 2 is incorrect. any system of 
property (whether Lockean, socialist, or something in between) necessarily puts restric-
tions on people’s conduct; its rules are coercive. What one system of property permits, 
another forbids. Society X prevents me from hiking in your woods, whereas society Y 
prevents you from stopping me. Both systems of rules are coercive. Both grant some 
freedoms and withhold others.

maRkets anD fRee exchanGe

Libertarians defend market relations, then, as necessary to respect human liberty (as their 
theory understands liberty). however, in doing so, libertarians do not assert that, mor-
ally speaking, people deserve what they receive from others through gift or exchange, only 
that they are entitled to whatever they receive. The market tends generally, libertarians 
believe, to reward people for skill, diligence, and successful performance. Yet luck plays a 
role, too. Jack makes a fortune from having been in the right place at the right time with 
jeggings, while Jill loses her investment because the market for bottled water collapses. 
The libertarian position is not that Jack deserves to be wealthy and Jill does not; rather, 
it is that Jack is entitled to his holdings if he has acquired them in accordance with the 
principles of justice.

The same point comes up with regard to gifts and inheritance. Inheritance strikes 
many people as patently unfair. how can it be just, they ask, that one child inherits a 
vast fortune, the best schooling, and social, political, and business connections that will 
ensure his or her future, while another child inherits indigence, inferior schooling, and 
connections with crime? at birth neither youngster deserves anything—a fact suggest-
ing, perhaps, that an equal division of holdings and opportunities would be the only fair 
allocation. For his part, nozick contends that deserving has no bearing on the justice of 
inherited wealth; people are simply entitled to it as long as it is not ill gotten. or looking 
at it the other way, if one is entitled to one’s holdings, then one has a right to do with 
them as one wishes, including using them to benefit one’s children.

according to libertarians, a totally free market is necessary for people to exercise 
their fundamental rights. Sometimes, however, unregulated market transactions can 
lead to disastrous results. Unfortunately, this is more than just a theoretical possibility. 
amartya Sen, the nobel prize–winning economist, has shown how in certain circum-
stances changing market entitlements have led to mass starvation. although the average 
person thinks of famine as caused simply by a shortage of food, Sen and other experts 
have established that famines are frequently accompanied by no shortfall of food in abso-
lute terms. Indeed, even more food may be available during a famine than in nonfamine 
years—if one has the money to buy it. Famine occurs because large numbers of people 
lack the financial wherewithal to obtain the necessary food.63

For example, drought may cause food output in one area to decline and the peas-
ants in that area to starve because they lack the means to buy food from elsewhere, even 
though there is no dearth of food in the country as a whole (ethiopia in 1973). or 
famine may result when the purchasing power of one occupational group shoots up, 
ruining the chances of other groups, whose nominal incomes have not changed, to buy 
food (Bengal in 1943). a reduction of food output because of potato blight triggered the 
great Irish famine of the 1840s, which killed a higher proportion of the population than 
any other famine in recorded history. But if one looks at the United Kingdom as a whole, 
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there was no shortage of food. Food could certainly have moved from Britain to Ireland 
if the Irish could have afforded to purchase it. as it was, at the height of the famine, food 
was exported from Ireland to england because the prosperous english could pay a higher 
price for it.64

Libertarians would find it immoral and unjust to force people to aid the starving or 
to tax the affluent in order to set up programs to relieve hunger or prevent famines in the 
first place. nor does justice require that a wealthy merchant assist the hungry children in 
his community to stay alive. and it would certainly violate the merchant’s property rights 
for the children to help themselves to his excess food. nevertheless, although justice does 
not require that one assist those in need, libertarians would generally acknowledge that 
we have some humanitarian obligations toward others. accordingly, they would not only 
permit but also presumably encourage people to voluntarily assist others. Justice does not 
require the merchant to donate, and it forbids us from forcing him to do so, but char-
ity on his part would be a good thing. This reflects the libertarian’s firm commitment to 
property rights: What you have legitimately acquired is yours to do with as you will.

PRoPeRty RiGhts

nozick’s theory makes property rights nearly sacrosanct. From the perspective of lib-
ertarianism, property rights grow out of one’s basic moral rights, reflecting one’s initial 
creation or appropriation of the product, some sort of exchange or transfer between 
consenting persons, or a combination of these. property rights exist prior to any social 
arrangements and are morally antecedent to any legislative decisions that a society might 
make. however, nozick’s critics argue that it is a mistake to think of property as a simple, 
pre-social relation between a person and a physical thing.

First, property is not restricted to material objects like cars, watches, or houses. In 
developed societies, it may include abstract goods, interests, and claims. For instance, 
property may include the right to pay debts with the balance in a bank account, the 
right to dividends from a corporate investment, and the right to collect from a pension 
plan one has joined. In fact, the courts have counted as property a wide range of items 
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such as new life forms, an original idea, pension payments, the news, or a place on the 
welfare rolls.65

Second, property ownership involves a bundle of different rights governing one’s 
ability to possess, use, manage, dispose of, or restrict others’ access to something in 
certain specified ways. The nature of this bundle differs among societies, as do the types 
of things that can be owned. In any society, property ownership is structured by the 
various implicit or explicit rules and regulations governing the legitimate acquisition 
and transfer of various types of goods, interests, and claims. not only do property rights 
differ between societies, but the nature of ownership can also change over time in any 
given society. as a general trend, the social restrictions on property ownership in the 
United States have increased dramatically during our history (much to the displeasure of 
libertarians).

For these reasons, most nonlibertarian social and political theorists view property 
rights as a function of the particular institutions of a given society. This is not to say that 
a society’s property arrangements cannot be criticized. on the contrary, their morality 
can be assessed just as the morality of any other institution can.

• • •

r awl s’s  theory  of  Just ice
A Theory of Justice by John rawls (1921–2002) is generally thought to be the most influ-
ential work of the post–World War II period in social and political philosophy, at least in 
the english language.66 not only has rawls’s elegant theory touched a responsive chord 
in many readers, but also his book helped rejuvenate serious work in normative theory. 
even those who are not persuaded by rawls find themselves obliged to come to terms 
with his thinking. although rawls’s basic approach is not difficult to explain (and rawls 
himself had sketched out his key concepts in earlier articles), A Theory of Justice elaborates 
his ideas with such painstaking care and philosophical thoroughness that even vigorous 
critics of the book (such as his colleague robert nozick) pay sincere tribute to its many 
virtues.

By his own account, rawls presents his theory as a modern alternative to utilitarian-
ism, one that he hopes will be compatible with the belief that justice must be associated 
with fairness and the moral equality of persons. rawls firmly wishes to avoid reducing 
justice to a matter of society utility. at the same time, his approach differs fundamentally 
from nozick’s. rawls conceives of society as a cooperative venture among its members, 
and he elaborates a conception of justice that is thoroughly social. he does not base his 
theory, as nozick does, on the postulate that individuals possess certain natural rights 
prior to any political or social organization.

two features of rawls’s theory are particularly important: his hypothetical-contract 
approach and the principles of justice that he derives with it. rawls’s strategy is to ask 
what we would choose as the fundamental principles to govern society if, hypotheti-
cally, we were to meet for this purpose in what he calls the original position. he then 
elaborates the nature of this original position, the constraints on the choice facing us, 
and the reasoning that he thinks people in the original position would follow. In this 
way, rawls offers a modern variant of social contract theory, in the tradition of hobbes, 
Locke, rousseau, and other earlier philosophers. rawls argues that people in the original 
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position would agree on two principles as the basic governing principles of their society, 
and that these principles are, accordingly, the principles of justice. The first is a guarantee 
of certain familiar and fundamental liberties to each person. The second—more con-
troversial—holds in part that social and economic inequalities are justified only if those 
inequalities benefit the least advantaged members of society. These principles are exam-
ined at some length later in this chapter.

the oRiGinal Position

Various principles of economic justice have been proposed, but an important question 
for philosophers is whether, and how, any such principles can be justified. Thinking 
of possible principles of economic distribution is not very difficult, but proving the 
soundness of such a principle, or at least showing it to be more plausible than its rivals, 
is a challenging task. after all, people seem to differ in their intuitions about what is 
just and unjust, and their sentiments are bound to be influenced by their social posi-
tion. nozick’s entitlement theory, for example, with its priority on property rights, is 
bound to seem more plausible to a corporate executive than to a migrant farmworker. 
The justice of a world in which some children are born into wealth while other chil-
dren struggle by on welfare is unlikely to seem as obvious to the poor as it may to the 
well-to-do.

The strategy rawls employs to identify and justify the basic principles of justice is 
to imagine that people come together for the purpose of deciding on the ground rules 
for their society, in particular on the rules governing economic distribution. although 
in the past groups of people have written down constitutions and similar political 
documents, never have the members of a society decided from scratch on the basic 
principles of justice that should govern them. nor is it even remotely likely that people 
will do this in the future. What rawls imagines is a thought experiment. The question 
is hypothetical: What principles would people choose in this sort of original position? 
If we can identify these principles, rawls contends, then we will have identified the 
principles of justice precisely because they are the principles that we would all have 
agreed to.

the nature of the choice
on what basis are we to choose these principles? The most obvious answer is that we 
should select principles that strike us as just. But this won’t work. even if we all agreed 
about what is just and unjust, we would be relying on our already existing ideas about 
justice as a basis for choosing the principles to govern our society. philosophically, this 
approach doesn’t accomplish anything. We would simply be going in a circle, using our 
existing conception of justice to prove the principles of justice.

rawls suggests instead that we imagine people in the original position choosing 
solely on the basis of self-interest: each individual chooses the set of principles for gov-
erning society that will be best for himself or herself (and loved ones). We don’t have 
to imagine that people are antagonistic or that outside of the original position they are 
selfish; we simply imagine that they hope to get the group to choose those principles 
that will, more than any other possible principles, benefit them. If people in the original 
position can agree on some governing principles on the basis of mutual self-interest, 
then these principles will be, rawls thinks, the principles of justice. Why? Because the 
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 principles are agreed to under conditions of equality and free choice. By analogy, if we 
make up a game and all agree ahead of time, freely and equally, on how the game is to be 
played, nobody can later complain that the rules are unfair.

the veil of ignorance
If people in the original position are supposed to choose principles on the basis of 
self-interest, agreement seems unlikely. If carolyn has vast real estate holdings, she 
will certainly want rules that guarantee her extensive property rights, whereas her 
tenants are likely to support rules that permit rent control. Likewise, the wealthy will 
tend to advocate rules rather like nozick’s entitlement theory, whereas the poor will, 
on the basis of their self-interest, desire a redistribution of property. conflicts of self-
interest seem bound to create totally irreconcilable demands. For instance, artists may 
contend that they should be rewarded more than professional people, men that they 
should earn more than women, and laborers that they merit more than people with 
desk jobs.

Given that some rules would benefit one group while other rules would benefit 
another, it seems improbable that people in the original position would concur. as a way 
around this problem, rawls asks us to imagine that people in the original position do not 
know what social position or status they hold in society. They do not know whether they 
are rich or poor, nor do they know their personal talents and characteristics—whether, 
for example, they are athletic or sedentary, artistic or tone deaf, intelligent or not very 
bright, physically sound or handicapped in some way. They do not know their race or 
even their sex. Behind what rawls calls the veil of ignorance, people in the original posi-
tion know nothing about themselves personally or about what their individual situation 
will be once the rules are chosen and the veil is lifted. They do, however, have a general 
knowledge of history, sociology, and psychology—although no specific information 
about the society they will be in once the veil is lifted.

Under the veil of ignorance, the people in rawls’s original position have no knowl-
edge about themselves or their situation that would lead them to argue from a partial or 
biased point of view. no individual is likely to argue that some particular group—such as 
white men, property owners, star athletes, or philosophers—should receive special social 
and economic privileges when, for all that individual knows, he or she will be nonwhite, 
propertyless, unathletic, and bored by philosophy when the veil is lifted. Because indi-
viduals in the original position are all equally ignorant of their personal predicaments 
and they are all trying to advance their self-interest, agreement is possible. The reasoning 
of any one person will be the same as the reasoning of each of the others, for each is in 
identical circumstances and each has the same motivation. as a result, no actual group 
has to perform rawls’s thought experiment. people who read rawls’s book can imagine 
that they are in the original position and then decide whether they would choose the 
principles rawls thinks they would.

The veil of ignorance, in effect, forces people in the original position to be objective 
and impartial and makes agreement possible. also, according to rawls, the fact that peo-
ple have no special knowledge that would allow them to argue in a biased way accords 
with our sense of fairness. The circumstances of the original position are genuinely equal 
and fair, and because of this, the principles agreed to under these conditions have a good 
claim to be considered the principles of justice.

The veil of ignorance 
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makes the original 
position a fair way of 
choosing principles.

43075_ch03_ptg01_hr_080-113.indd   99 8/13/12   1:05 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



100   part one moral pHilosopHy and business

choosinG the PRinciPles

although people in the original position are ignorant of their individual circum-
stances, they know that whatever their particular goals, interests, and talents turn 
out to be, they will want more, rather than less, of what rawls calls primary social 
goods. These include not only income and wealth but also rights, liberties, opportu-
nities, status, and self-respect. of course, once the veil of ignorance is lifted, people 
will have more specific ideas about what is good for them. For example, they may 
choose a life built around religion, one spent in commerce and industry, or one 
devoted to academic study. But whatever these particular individual goals, interests, 
and plans turn out to be, they will almost certainly be furthered, and definitely never 
limited, by the fact that people in the original position secured for themselves more 
rather than less in the way of primary goods.

how, then, will people in the original position choose their principles? A Theory 
of Justice explores in depth the reasoning that rawls thinks would guide their choice. 
at the heart of rawls’s argument is the contention that people in the original position 
will be conservative, in the sense that they will not wish to gamble with their futures. 
In setting up the ground rules for their society, they are determining their own fates 
and those of their children. This exercise is not something to be taken lightly, a 
game to be played and replayed. rather, with so much at stake, people will reason 
cautiously.

consider, for example, the possibility that people in the original position will 
set up a feudal society: 10 percent of the population will be nobles, living a life of 
incredible wealth, privilege, and leisure; the other 90 percent will be serfs, toiling 
away long hours to support the extravagant lifestyles of the aristocracy. perhaps 
some people would consider the joy of being a pampered noble so great that they 
would vote for such an arrangement behind the veil of ignorance, but they would 
be banking on a long shot. When the veil of ignorance is lifted, the odds are nine to 
one that they will be poor and miserable serfs, not lords. rawls thinks that people 
in the original position will not, in fact, gamble with their futures. they will not 
agree to rules that make it overwhelmingly likely that they will have to face a grim 
life of hardship.

rawls argues that for similar reasons people in the original position will not adopt 
the utilitarian standard to govern their society, because the utilitarian principle might 
sacrifice the well-being of some to enhance society’s total happiness. people in the 
original position, rawls argues, will not be willing to risk sacrificing their own happiness, 
once the veil of ignorance is lifted, for the greater good.

What people in the original position would actually do, rawls believes, is follow 
what game strategists call the maximin rule for making decisions. according to this 
rule, you should select the alternative under which the worst that could happen to you 
is better than the worst that could happen to you under any other alternative—that is, 
you should try to maximize the minimum that you will receive. This rule makes sense 
when you care much more about avoiding an unacceptable or disastrous result (such as 
being a serf ) than about getting the best possible result (being a noble) and when you 
have no real idea what odds you are facing. It is a conservative decision principle, but 
rawls thinks that people in the original position will find it a rational and appropriate 
guideline for their deliberations.

summary
John Rawls’s theory of 
justice lies within the 

social-contract 
tradition. He asks us to 

imagine people 
meeting in the original 
position to choose the 
basic principles that 
are to govern their 
society. Although in 
this original position 

people choose on the 
basis of self-interest, 

we are to imagine that 
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Rawls contends that 
any principles agreed 

to under these 
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strong claim to be 
considered the 

principles of justice.
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RaWls’s tWo PRinciPles

rawls argues that after considering various alternatives people in the original position 
will eventually endorse the following two principles as the fundamental governing prin-
ciples of their society:

1. each person is to have an equal right to the most extensive total system of equal 
basic liberties compatible with a similar system of liberty for all.67

2. Social and economic inequalities are to satisfy two conditions: First, they are to be 
attached to positions and offices open to all under conditions of fair equality of 
opportunity; and second, they are to be to the greatest expected benefit of the least-
advantaged members of society.68

These principles, because they are agreed to in an initial situation of equality and 
fairness, will be the principles of justice. once these two principles of justice have been 
endorsed, people in the original position can gradually be given more information about 
their specific society. They can then go on to design their basic social and political institu-
tions in more detail.

according to rawls, the first principle takes priority over the second, at least for 
societies that have attained a moderate level of affluence. The liberties rawls has in mind 
are the traditional democratic ones of freedom of thought, conscience, and religious wor-
ship, as well as freedom of the person and political liberty. explicitly absent are “the right 
to own certain kinds of property (e.g., means of production), and freedom of contract as 
understood by the doctrine of laissez-faire.” The first principle guarantees not only equal 
liberty to individuals but also as much liberty to individuals as possible, compatible with 
others having the same amount of liberty. There is no reason why people in the original 
position would settle for anything less.

all regulations could be seen as infringing on personal liberty, because they limit 
what a person may do. The law that requires you to drive on the right-hand side of the 
road denies you the freedom to drive on either side whenever you wish. Some would 
argue that justice requires only an equal liberty. For example, as long as every motorist is 
required to drive on the right-hand side of the road, justice is being served; or if everyone 
in a dictatorial society is forbidden to criticize the leader’s decisions, then all are equal in 
their liberty. But rawls argues that if more extensive liberty is possible, without inhibit-
ing the liberty of others, then it would be irrational to settle for a lesser degree of liberty. 
In the case of driving, permitting me to drive on either side of the road would only inter-
fere with the liberty of others to drive efficiently to their various destinations, but intro-
ducing right-turn-on-red laws enhances everyone’s liberty. In the dictatorship example, 
free speech could be more extensive without limiting anyone’s liberty.

The second principle concerns social and economic inequalities. regarding inequali-
ties, rawls writes:

It is best to understand not any differences between offices and positions, but differ-
ences in the benefits and burdens attached to them either directly or indirectly, such as 
prestige and wealth, or liability to taxation and compulsory services. players in a game 
do not protest against there being different positions, such as batter, pitcher, catcher, 
and the like, nor to there being various privileges and powers as specified by the rules; 

Rawls believes that 
people in the original 
position would 
endorse his two 
principles.

These are the 
principles of justice 
because they would 
be agreed to in an 
initial situation of 
equality and fairness.
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nor do the citizens of a country object to there being the different offices of govern-
ment such as president, senator, governor, judge, and so on, each with their special 
rights and duties.69

rather, at issue are differences in wealth and power, honors and rewards, privileges and 
salaries that attach to different roles in society.

rawls’s second principle states that insofar as inequalities are permitted—that is, 
insofar as it is compatible with justice for some jobs or positions to bring greater rewards 
than others—these positions must be open to all. In other words, there must be mean-
ingful equality of opportunity in the competition among individuals for those positions 
in society that bring greater economic and social rewards. This, of course, is a familiar 
ideal, but what exactly a society must do to achieve not just legal but full and fair equality 
of opportunity will be a matter of debate.

The other part of the second principle is less familiar and more controversial. 
called the difference principle, it is the distinctive core of rawls’s theory. It states that 
inequalities are justified only if they work to the benefit of the least-advantaged members 
of  society. By “least-advantaged,” rawls simply means those who are least well-off. But 
what does it mean to require that inequalities work to the benefit of this group?

Imagine that we are back in the original position. We wish to make sure that under 
the principles we choose, the worst that can happen to us once the veil of ignorance is 
lifted is still better than the worst that might have happened under some other arrange-
ment. We might, therefore, choose strict social and economic equality. With an equal 
division of goods, there’s no risk of doing worse than anyone else, no danger of being 
sacrificed to increase the total happiness of society. In the case of liberty, people in the 
original position do insist on full equality, but with social and economic inequality, the 
matter is a little different.

Suppose, for instance, that as a result of dividing things up equally, people lack an 
incentive to undertake some of the more difficult work that society needs done. It might 
then be the case that allowing certain inequalities—for example, paying people more for 
being particularly productive or for undertaking the necessary training to perform some 
socially useful task—would work to everyone’s benefit, including those who would be 
earning less. If so, then why not permit those inequalities?

compare these two diagrams:

A B
8

each pie represents a possible social and economic distribution among eight basic 
groups in society (the number eight is arbitrary). In Figure a, things are divided equally; 

summary
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in Figure B, unequally. Suppose, then, that because a society permits inequalities as an 
incentive to get people to work harder or to do work that they otherwise would not have 
wanted to do, the overall amount to be distributed among society’s members increases—
that is, the economic pie grows in size from a to B, and the people with the thinnest slice 
of B are better-off than they would have been with an equal slice of a.

Which society will people in the original position prefer? obviously the one repre-
sented by Figure B, because the least they could receive in B (the slice labeled 8) is bigger 
than any of the eight equal slices in a. people in the original position do not care about 
equality of distribution as a value in and of itself; they want the social and economic 
arrangement that will provide them with the highest minimum.

rawls is not trying to prove that the benefits received by the better-off will always, 
or even usually, trickle down to the least advantaged (although, of course, some people 
believe that). rather, his point is simply that people in the original position would not 
insist on social and economic equality at all costs. If permitting some people to be better-
off than the average resulted in the least-well-off segment of society being better-off 
than it would have been under a strictly equal division, then this is what people in the 
original position will want. rawls’s difference principle is intended to capture this idea. 
rawls’s principles permit economic inequalities only if they do in fact benefit the least 
advantaged.

consider the recurrent proposal to lower further the income tax on capital gains 
(that is, on personal income from the sale of assets like stocks, bonds, and real estate). 
proponents claim that reducing the tax will spur trading in financial assets, which in 
turn will lead to growth in tax revenues, and that the cut will trigger more long-term 
investment, helping revitalize the economy. critics of the proposal contest both claims. 
Still, everyone agrees that the tax break would certainly increase the income of the rich 
because the wealthiest 1.4 percent of households receives 73.2 percent of all capital-gains 
income.70 Will lowering taxes on the rich benefit the least-advantaged members of soci-
ety more in the long run than any alternative tax policy?

This question illustrates the application of rawls’s difference principle in a practi-
cal context, but we must remember that rawls intends his principles to be used not as a 
direct guide to day-to-day policy decisions but rather as the basis for determining what 
form society’s primary social, political, and economic institutions should take in the first 
place. What will these institutions look like? More specifically, what sort of economic 
system will best satisfy rawls’s difference principle? rawls does not answer this question. 
he sees it as primarily a question for economists and other social scientists, whereas the 
task of philosophers like himself is the preliminary one of working out a satisfactory con-
ception of justice. rawls does appear to believe, however, that a liberal form of capital-
ism, with sufficient welfare provisions, would satisfy his principles, but he does not rule 
out the possibility that a democratic socialist system could as well.

faiRness anD the basic stRuctuRe

rawls intends his theory as a fundamental alternative to utilitarianism, which he rejects 
on the grounds that maximizing the total well-being of society could permit an unfair 
distribution of burdens and benefits. Utilitarianism, in rawls’s view, treats people’s 
pleasures and pains as completely interchangeable: a decrease of happiness here is justi-
fied by greater happiness there. Within a person’s own life, such trade-offs are sensible. 

People in the original 
position do not want 
equality at all costs. 
They will permit 
inequality if it 
improves the lot  
of the least 
advantaged.

Rawls rejects 
utilitarianism because 
it could permit an 
unfair distribution of 
benefits and burdens.
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an increase of pain now (as the dentist fills a cavity in my tooth) is justified in terms of 
greater happiness later (no painful, rotted tooth). But between individuals, as when Jack’s 
happiness is decreased to provide Jill with a more-than-compensating gain, such trade-
offs are morally problematic.

Thus rawls stresses that, in his view,

each person possesses an inviolability founded on justice that even the welfare of soci-
ety as a whole cannot override. . . . Therefore . . . the rights secured by justice are not 
subject to political bargaining or to the calculus of social interests.71

and he emphasizes that the difference principle

excludes, therefore, the justification of inequalities on the grounds that the disadvan-
tages of those in one position are outweighed by the greater advantages of those in 
another position. This rather simple restriction is the main modification I wish to 
make in the utilitarian principle as usually understood.72

rawls, however, is equally unsympathetic to the libertarian approach adopted 
by nozick. contrary to the entitlement theory, he argues that the primary subject of 
justice is not, in the first instance, transactions between individuals but rather “the basic 
structure, the fundamental social institutions and their arrangement into one scheme.” 
Why? as rawls explains:

Suppose we begin with the initially attractive idea that the social circumstances and 
people’s relationships to one another should develop over time in accordance with 
free agreements fairly arrived at and fully honored. Straightaway we need an account 
of when agreements are free and the social circumstances under which they are 
reached are fair. In addition, while these conditions may be fair at an earlier time, 
the accumulated results of many separate and ostensibly fair agreements . . . are 
likely in the course of time to alter citizens’ relationships and opportunities so that 
the conditions for free and fair agreements no longer hold. The role of the institu-
tions that belong to the basic structure is to secure just background conditions 
against which the actions of the individuals and associations take place. Unless this 
structure is appropriately regulated and adjusted, an initially just social process will 
eventually cease to be just, however free and fair particular transactions may look 
when viewed by themselves.73

additional considerations support taking the basic structure of society as the primary 
subject of justice—in particular, the fact that the basic structure shapes the wants, 
desires, hopes, and ambitions of individuals. Thus, rawls continues:

everyone recognizes that the institutional form of society affects its members and 
determines in large part the kind of person they want to be as well as the kind of per-
son they are. The social structure also limits people’s ambitions and hopes in different 
ways. . . . So an economic regime, say, is not only an institutional scheme for satisfying 
existing wants but a way of fashioning desires and aspirations in the future.74

rawls stresses that because the basic structure is the proper focus of a theory of 
justice, we cannot expect the principles that apply to it to be simply an extension of the 
principles that govern everyday individual transactions:

The justice of the basic structure is, then, of predominant importance. The first prob-
lem of justice is to determine the principles to regulate inequalities and to adjust the 

Contrary to Nozick, 
Rawls believes that 

social justice 
concerns the basic 
structure of society, 

not transactions 
between individuals.
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profound and long-lasting effects of social, natural, and historical contingencies, par-
ticularly since these contingencies combined with inequalities generate tendencies 
that, when left to themselves, are sharply at odds with the freedom and equality 
appropriate for a well-ordered society. In view of the special role of the basic struc-
ture, we cannot assume that the principles suitable to it are natural applications, or 
even extensions, of the familiar principles governing the actions of individuals and 
associations in everyday life which take place within its framework. Most likely we 
shall have to loosen ourselves from our ordinary perspective and take a more compre-
hensive viewpoint.75

benefits anD buRDens

The passages quoted here touch on a theme that is central to rawls’s theory. 
Inevitably, there will be natural differences among human beings—in physical prow-
ess, mental agility, and so on—but there is nothing natural or inevitable about the 
weight attached by society to those differences. For rawls, a desirable feature of any 
account of justice is that it strives to minimize the social consequences of purely 
arbitrary, natural differences. he stresses that no one deserves his or her particular 
natural characteristics. We cannot say that angelina Jolie deserves to be beautiful or 
that albert einstein deserved to be blessed with an excellent mind any more than we 
can say that Fred merits his shortness or pamela her nearsightedness. Their attributes 
are simply the result of a genetic lottery. But rawls goes beyond this to argue that 
even personal characteristics like diligence and perseverance reflect the environment 
in which one was raised:

We do not deserve our place in the distribution of native endowments, any more 
than we deserve our initial starting place in society. That we deserve the superior 
character that enables us to make the effort to cultivate our abilities is also problem-
atic; for such character depends in good part upon fortunate family and social cir-
cumstances in early life for which we can claim no credit. The notion of desert does 
not apply here.76

accordingly, rawls thinks we cannot really claim moral credit for our special talents 
or even our virtuous character. In rawls’s view, then, if our personal characteristics are 
not something that we deserve, we have no strong claim to the economic rewards they 
might bring. on the contrary, justice requires that the social and economic consequences 
of these arbitrarily distributed assets be minimized.

the difference principle represents, in effect, an agreement to regard the distri-
bution of natural talents as in some respects a common asset and to share in the 
greater social and economic benefits made possible by the complementarities of 
this distribution. those who have been favored by nature, whoever they are, 
may gain from their good fortune only on terms that improve the situation of 
those who have lost out. the naturally advantaged are not to gain merely 
because they are more gifted, but only to cover the costs of training and educa-
tion and for using their endowments in ways that help the less fortunate as well. 
no one deserves his greater natural capacity nor merits a more favorable start-
ing place in society. But, of course, this is no reason to ignore, much less to 
eliminate these distinctions. Instead, the basic structure can be arranged so that 
these contingencies work for the good of the least fortunate. thus we are led to 
the difference principle if we wish to set up the social system so that no one 
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s t u d y  c o r n e r
Key terms and ConCepts

basic	structure
declining	marginal	utility	of	

money
difference	principle
distributive	justice
entitlement	theory

free	market
justice
libertarianism
Lockean	rights
maximin	rule
original	position

primary	social	goods
property	rights
state	of	nature
veil	of	ignorance
worker	participation

poInts to revIew

•	 distribution	of	income	and	wealth	in	the	United	States		
(pp.	80–82)

•	 four	related	ideas	bound	up	with	the	concept	of	justice		
(pp.	83–84)

•	 Aristotle’s	formal	principle	of	justice	(p.	83)

•	 John	Stuart	Mill’s	definition	of	injustice	(pp.	84–85)

•	 some	different	principles	often	used	as	a	basis	of	
distribution	(p.	85)

•	 Walzer’s	pluralistic	approach	to	distributive	justice	(pp.	85–86)

•	 how	a	utilitarian	like	Mill	looks	at	justice	(pp.	86–87)

•	 Mill’s	discussion	of	whether	more	talented	workers	should	
receive	greater	pay	(pp.	87–88)

•	 Mill’s	view	of	worker	participation	(pp.	88–89)

•	 utilitarianism	and	the	declining	marginal	utility	of	money		
(pp.	89–90)

•	 Locke’s	account	of	property	rights	(p.	92)

•	 three	principles	of	Nozick’s	entitlement	theory		
(pp.	91–92)

•	 the	point	of	the	Wilt	Chamberlain	example	(p.	93)

•	 how	libertarians	understand	freedom	in	terms	of	rights		
(pp.	94–95)

•	 Amartya	Sen’s	analysis	of	famines	(pp.	95–96)

•	 how	libertarians	and	nonlibertarians	differ	in	their	view	of	
property	rights	(pp.	96–97)

•	 the	nature	of	the	choice	and	the	reasoning	people	would	
use	in	the	original	position	(pp.	98–100)

•	 Rawls’s	two	principles	of	justice	(p.	101)

•	 the	point	illustrated	by	the	diagram	on	p.	102

•	 how	Rawls’s	theory	differs	from	utilitarianism	and	
libertarianism	(pp.	103–104)

•	 why	Rawls	thinks	we	should	minimize	the	social	
consequences	of	natural	differences	(pp.	105–106)

For Further reFleCtIon

1.	 What	does	the	concept	of	justice	mean	to	you?

2.	 Which	theory	of	distributive	justice	do	you	find	most	convincing?

3.	 Is	the	United	States	an	economically	just	society?

gains or loses from his arbitrary place in the distribution of natural assets or his 
initial position in society without giving or receiving compensating advantages 
in return.77

This important passage from A Theory of Justice reflects well rawls’s vision of society 
as a cooperative project for mutual benefit.
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susette Kelo’s nondesCrIpt, pInK Clap-

board house sits above the Thames River in the Fort 
Trumbull area of New London, Connecticut. It’s surrounded 
by vacant lots, where neighbors once lived. One by one, 
these neighbors have left, and their homes have been razed. 
Their property has been taken over by the City of New 
London, which has used its power of eminent domain to 
clear the land where dozens of homes once stood in order to 
prepare the way for newdevelopment.78

Eminent domain is the ancient right of government to take 
property from an individual without consent for the common 
good—for example, to build a highway, an airport, a dam, or 
a hospital. The U.S. Constitution recognizes that right, permit-
ting private property to be taken for “public use” as long as 
“just compensation” is paid. In this case, however, New 
London is taking land from one private party and giving it to 
another. By tearing down Susette Kelo’s old neighborhood, 
the city hopes to attract new development, which, in turn, will 
help revitalize the community and bring in more tax revenue. 
“This isn’t for the public good,” says Kelo, a nurse who works 
three jobs. “The public good is a firehouse or a school, not a 
hotel and a sports club.”

Connecticut officially designates New London a blighted 
area. When the Navy moved its Undersea Warfare Center away 
from New London taking 1,400 jobs with it, the city’s already 
high rate of unemployment only got worse. Much of its hous-
ing stock is old and second-rate. The Fort Trumbull area, in 
particular, is—or was, anyway—a rather gritty neighborhood, 
where earlier generations of immigrants struggled to get a 
start. But New London saw a chance to turn things around 
when the pharmaceutical company Pfizer built a $350 million 
research center along the river below historic Fort Trumbull. 

Since then, city and state governments have created a park 
around the fort, cleaned up the Navy’s old asbestos-laden site, 
and opened the riverfront to public access. Now the city wants 
to build a hotel, office buildings, and new homes to fill the riv-
erfront blocks around Fort Trumbull. And it’s not talking about 
new homes for people like Susette Kelo.

“We need to get housing at the upper end, for people like 
the Pfizer employees,” says Ed O’Connell, the lawyer for the 
New London Development Corporation, which is in charge of 
the city’s redevelopment efforts. “They are the professionals, 
they are the ones with the expertise and the leadership quali-
ties to remake the city—the young urban professionals who 
will invest in New London, put their kids in school, and think of 
this as a place to stay for 20 or 30 years.” And housing devel-
opers want open space to work with; they don’t want to build 
around a few old properties like Ms. Kelo’s and that of her 
neighbors, Wilhelmina and Charles Dery.

Age 87 and 85, respectively, they live in the house 
Wilhelmina was born in. The city is willing to pay a fair price 
for their home, but it’s not an issue of money. “We get this all 
the time,” says their son Matt. “‘How much did they offer? 
What will it take?’ My parents don’t want to wake up rich 
tomorrow. They just want to wake up in their own home.”

Unfortunately for the Derys, in 2005 the U.S. Supreme Court 
upheld the city’s condemnation rights. In a close, 5-to-4 deci-
sion, it ruled that compulsory purchase to foster economic devel-
opment falls under “public use” and is thus constitutionally 
permissible. “Promoting economic development is a traditional 
and long accepted function of government,” Justice John Paul 
Stevens wrote for the majority. Intended to increase jobs and tax 
revenues, New London’s plan “unquestionably serves a public 
purpose.” In her dissenting opinion, however, Justice Sandra Day 

Case 3.1

eminent domain
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O’Connor objected: “Under the ban-
ner of economic development, all 
private property is now vulnerable 
to being taken and transferred to 
another private owner, so long as it 
might be upgraded. . . . Nothing is 
to prevent the state from replacing 
any Motel 6 with a Ritz-Carlton, any 
home with a shopping mall, or any 
farm with a factory.”

The Supreme Court’s decision 
pushes the debate over eminent 
domain back to the states and local 
communities. Although many cities 
have successfully used eminent 
domain to rebuild decayed urban 
areas or spark economic growth,79 
resistance to it has intensified, with 
political and legal battles being 
fought far beyond Susette Kelo’s home in New London. For 
example, in Highland Park, New Jersey, the owners of a photog-
raphy studio worry that a plan to redevelop their street will force 
them out of the location they’ve occupied for twenty-five years. In 
Port Chester, New York, a state development agency wants the 
site of a small furniture plant for a parking lot for Home Depot, 
and its owners are resisting. And in Salina, New York, twenty-nine 
little businesses—with names like Butch’s Automotive and 
Transmission, Syracuse Crank and Machine, Gianelli’s Sausage, 
and Petersen Plumbing—are battling local government’s use of 
eminent domain to pave the way for DestiNY’s proposed 325-
acre, $2.67 billion research-and-development park.

Like New London, Salina desperately needs big ideas and 
big development, and it may not get another chance soon. 
But is tearing down these businesses fair? “We’re here,” says 
Philip Jakes-Johnson, who owns Solvents & Petroleum 
Service, one of the twenty-nine businesses in question. “We 
pay our taxes. We build companies and run them without tax 
breaks.” Brian Osborne, another owner, adds: “Everything I 
and my family have worked for over the past 25 years is at 
stake because of the way eminent domain is being used in 
this state and across the country.”
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a $58 million tax subsidy was given to evergreen solar, inc., to provide green jobs in massachusetts. 
two years later, the company closed the doors of its plants, leaving 800 workers without jobs. What are 
massachusetts taxpayers likely to think of this arrangement and its aftermath?

update

In 2009, Pfizer announced that, as a cost-cutting measure, it was 
closing its New London facility and transferring its 1,400 employ-
ees to a campus the company owns in Groton, Connecticut.

dIsCussIon QuestIons

1.	 Did New London treat Susette Kelo and her neighbors 
fairly? Assuming that the proposed development would 
help to revitalize New London, is it just for the city to 
appropriate private property around Fort Trumbull?

2.	  Are towns such as New London and Salina pursuing wise, 
beneficial, and progressive social policies, or are their 
actions socially harmful and biased against ordinary work-
ing people and small-business owners?

3.	  Do you believe that eminent domain is a morally legitimate 
right of government? Explain why or why not.

4.	  “If ‘just compensation’ is paid, then by definition those 
who lose their property cannot claim that they have been 
treated unjustly.” Assess this argument. Can compen-
sation be just even if one of the parties is unwilling to 
accept it?
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5.	 Is it fair to the community if an individual refuses payment 
and blocks a socially useful project? Putting legal issues 
aside, are there situations in which it would be morally 
permissible for government to seize private property for 
the public good with less than full compensation or even 
with no compensation at all?

6.	 Assess the concept of eminent domain, in general, and 
the plight of Susette Kelo and her neighbors, in par-
ticular, from the point of view of the different theories 
of justice discussed in this chapter. Is it possible to 
square the government’s exercise of eminent domain 
with a libertarian approach to justice?

water Is the lIFeblood oF the earth, but by 
2025, according to the U.N., two-thirds of the world’s popula-
tion could face chronic shortages of water. In fact, some 
countries are already importing huge supertankers of fresh-
water from other countries. But one place that’s definitely not 
short of water is the state of Michigan, which has 11,000 
lakes and is surrounded by Lakes Michigan, Huron, Superior, 
and Erie. So it came as a surprise to some that the Nestlé 
company’s new Ice Mountain bottled-water plant in Mecosta 
County, Michigan, dredged up so much controversy when it 
began pumping water from a local spring.80

Nestlé’s willingness to invest $100 million to build a new 
410,000-square-foot bottling plant in Mecosta reflects the 
fact that bottled water is big business, with annual sales of $6 
billion (up 35 percent since 1997). Many county residents, in 
fact, are thrilled about Nestlé’s being there. The Ice Mountain 
plant employs about a hundred people at $12 to $23 per 
hour, significantly more than many local jobs pay. And the 
company shells out hundreds of thousands of dollars in local 
taxes. Township supervisor Maxine McClellan says, “This is 
probably the best project we’ve ever brought into Mecosta 

County.” She adds that she wants “a diversified economy 
where our kids don’t have to move away to find jobs.”

The problem, as some local residents see it, is that 
Nestlé has also built a 12-mile stainless steel pipeline from 
the plant to Sanctuary Spring, which sits on an 850-acre 
private deer-hunting ranch and is part of the headwaters of 
the Little Muskegon River, which flows into the Muskegon 
and then into Lake Michigan. The company started pump-
ing 130 gallons of water every minute from the spring, with 
plans to increase that to 400 gallons per minute, or about 
262 million gallons a year. But whose water is Nestlé 
pumping? That’s the question being asked by Michigan 
Citizens for Water Conservation (MCWC), a local Mecosta 
group that has filed suit contesting Nestlé’s right to the 
spring’s waters. Although the company has a ninety-nine-
year lease on the land, MCWC contends that the water itself 
is a public resource. As Jim Olson, MCWC’s lawyer, explains 
it, under the doctrine of “reasonable use” the owners of a 
stream can use its water for drinking, boating, swimming, 
or anything else “as long as it’s in connection with their 
land.” But, he argues, “this does not include the right to 

Case 3.2

battling over bottled water
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transport water to some distant land for [some other] use. 
We’re arguing that the same is true with groundwater—
you can’t sever it from the estate.”

Michigan State Senator Ken Sikkema, who chaired a task 
force on Michigan water issues, rejects that argument: “A 
farmer pumps water out of the ground, waters potatoes, and 
sends the potatoes to Illinois—there’s no real difference. The 
water in those potatoes is gone.” This reasoning hasn’t 
assuaged the fears of three American Indian tribes who have 
joined the fray. Citing an 1836 treaty that protects their fish-
ing and hunting rights in the Great Lakes region, they have 
brought a federal lawsuit against Nestlé and the state of 
Michigan to stop what they see as a massive water grab. “Our 
fear,” says a spokesperson for the Little Traverse Bay Bands 
of Odawa Indians, “is that the export could significantly and 
permanently damage the fishery.”

However, David K. Ladd, head of the Office of Great 
Lakes, argues that bottled water is a special case. Legally, he 
contends, it’s a “food,” regulated by the Food and Drug 
Administration. “There’s no difference between Perrier bot-
tling water, Gerber making baby food, or Miller brewing beer. 
When you incorporate water from the basin into a product, 
it’s no longer water per se.” And Brendan O’Rourke, an Ice 
Mountain plant manager, adds that the 262 million gallons it 
wants to pump are less than 1 percent of the annual recharge 
rate of the local watershed, equivalent to just 14 minutes of 
evaporation from the surface of Lake Michigan.

For their part, scientists opposed to the project argue that 
Nestlé’s pumping has already lowered the local water table 
and that northern pike are having trouble spawning in a 
stream fed by Sanctuary Spring. Jim Olson argues that the 
Ice Mountain plant should reduce its water consumption to 
100 gallons per minute or less, not increase it to 400 gallons. 
“Every gallon removed is needed for the stream to sustain 
itself,” he states. “The right to withdraw groundwater does not 
include the right to diminish . . . existing or future uses.”

To the surprise of many, Michigan state court judge 
Lawrence Root bought that argument and upheld the MCWC’s 

lawsuit. Ruling that the environment is at risk no matter how 
much water Nestlé draws out, he ordered the pumps turned 
off. Two years later, an appellate court reversed Judge Root’s 
decision, and MCWC and Nestlé subsequently entered an 
agreement limiting Nestlé’s withdrawals from Sanctuary 
Spring to 250 gallons per minute—although there has been 
some legal skirmishing between the two antagonists since 
then. In the meantime, however, the political tide has turned 
against Nestlé. Small towns in Maine and California have 
opposed its building new bottled water plants in their juris-
dictions; Congress has held hearings into the diversion of 
groundwater by bottled water companies and other busi-
nesses; and Michigan has passed legislation that, among 
other things, makes it virtually impossible for operations such 
as the Ice Mountain plant to remove more than 100,000 gal-
lons of groundwater per day.

dIsCussIon QuestIons

1.	 Should people in Michigan be concerned about how, and 
by whom, the state’s ground water is used? In your view, 
what issues of justice does this case raise?

2.	 Would Nestlé’s pumping 262 million gallons of water per 
year from Sanctuary Spring constitute “reasonable use”? 
Is the company treating either local residents or the Native 
American tribes unfairly, or would it be unfair to restrict 
Nestlé’s use of water from the spring?

3.	 Is groundwater a public resource, the use of which is 
appropriate for society to regulate? Or is it the property 
of those who own the land to use as they see fit? Who 
has the strongest claim on groundwater—the owners of 
the land from which it is pumped, the original inhabit-
ants of the area (that is, the local Indian tribes), local 
residents, citizens of the whole Great Lakes region, or all 
Americans?

4.	 Assess this case from the perspective of the utilitarian, 
libertarian, and Rawlsian theories of justice. How would 
each address the case? Which theory’s approach do you 
find the most helpful or illuminating?
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as a result oF the eConomIC CrIsIs and reces-
sion of 2008–09—the most serious economic meltdown 
since the Great Depression of the 1930s—an additional four 
million Americans have fallen into poverty. Altogether, over 49 
nearly million adults now live below the poverty line, officially 
defined as an income below $11,139 for a single adult or 
less than $22,314 for a family of four.81 Nearly fifty years after 
President Lyndon Johnson declared “war on poverty,” 15.9 
percent of our fellow citizens, many of them children, con-
tinue to live in penury. That’s about one out of every six peo-
ple. Even before the current economic collapse, the average 
American adult had a 60 percent chance of living at least one 
year below the poverty line and a 33 percent chance of expe-
riencing dire poverty.82

Poverty is particularly hard on children. Among other 
things, it mars their brain development. This is not just a result 
of poor nutrition or exposure to environmental toxins, as one 
might expect. Rather, researchers have found that children 
growing up in very poor families experience unhealthy levels of 
stress hormones that impair memory and language acquisi-
tion.83 Still, many people think that those described as “poor” 
in the United States are pretty well-off by world standards. The 
truth is, in life expectancy, twenty-year-old U.S. males rank 
thirty-sixth among the world’s nations, and twenty-year-old 
U.S. females rank twenty-first. Our infant mortality rate is 
worse than that in twenty-one other Western nations. Beijing’s 
infant mortality rate, for instance, is lower than New York City’s. 
In fact, if our infant mortality rate were as good as Cuba’s, we 
would save an additional 2,212 babies each year. If it were as 
good as Singapore’s, we’d save 18,900 babies.84

Furthermore, millions of Americans endure hunger. According 
to the U.S. Department of Agriculture, 14.5 percent of U.S. 

households lack “food security,” and in 6.4 million American 
households one or more persons go hungry during the year.85 
In addition, one out of every four Americans lives in substand-
ard housing, and in most cities a visitor is likely to see people 
roaming the streets in tattered clothing, picking their food out 
of garbage cans, and sleeping in doorways or in makeshift 
shacks and abandoned cars. Contrary to the popular percep-
tion that the homeless consist mostly of young men with 
drug, alcohol, or mental-health problems, the majority are 
simply jobless individuals or families who cannot afford hous-
ing. Reliable figures are hard to come by, but probably 
between 700,000 and 800,000 Americans are homeless on 
any given night and between 2.5 and 3.5 million people are 
homeless sometime during the year.86

People in different walks of life and in different circum-
stances experience poverty. Many others live on the edge of 
poverty and are in continual danger of falling into it through 
illness, job loss, or other misfortune. In the United States 
today, the “working poor”—those who work full-time but do 
not earn enough to pull themselves and their families out of 
poverty—number 28 million.87 They represent a higher per-
centage of the workforce than in the 1970s as well-paid 
unionized manufacturing jobs have been replaced by nonun-
ion service jobs.88 At $7.25 per hour, the minimum wage is 
less in real terms than it was in the 1960s and 70s. Someone 
working 40 hours a week, every week, for that wage cannot 
raise his or her family out of poverty. In fact, according to an 
advocacy group, a minimum-wage earner can afford to pay 
rent and utilities on a one-bedroom apartment in only four 
counties in the whole country.89

Many poor people are unable to work and depend on out-
side assistance, but living decently on welfare has always 

Case 3.3

poverty in america
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been difficult, if not impossible. The old system of AFDC (Aid 
to Families with Dependent Children) was popular when it 
was created in 1935 and most AFDC recipients were widows. 
But by the 1990s, fewer than 2 percent of recipients were 
widows and most had never been married to their child’s 
other parent.90 Public support for the program ebbed as many 
Americans came to believe that AFDC discouraged its recipi-
ents from marrying and from working. As a result, benefits 
grew even stingier. By the time AFDC came to an end in 
1996, welfare benefits had fallen, in real terms, to 51 percent 
of what they had been in 1971.91 With annual cash allow-
ances for a family on AFDC ranging from $1,416 in 
Mississippi to $6,780 in New York, even in the most generous 
states stipends were never enough to allow a family to escape 
from poverty.92

In 1996 Congress replaced AFDC with TANF (Temporary 
Assistance to Needy Families). Under the new system, the 
entitlement of poor people to support has been replaced by 
block grants to the states to run their own welfare programs. 
The grants are limited to a certain amount of money; if they 
run out, the states are not required to make additional expen-
ditures. Welfare recipients are required to work for pay or to 
enroll in training programs, and financial support is limited to 
a lifetime maximum of five years. This shift in policy has been 
controversial. Since the TANF system began, the number of 
people receiving welfare benefits has declined, but experts 
disagree about the reasons: Is it a growing economy offering 
more opportunities, the success of the new approach in 
encouraging welfare recipients to make themselves employ-
able, or simply people who are not able to take care of them-
selves being denied support?93 Even now, with soaring 
unemployment and the worst economic crisis in decades, the 
number of people receiving assistance remains near a forty-
year low.94

One thing that is clear is the large number of women liv-
ing in poverty. This includes women with inadequate income 
following divorce, widowhood, or retirement, as well as 
women raising children alone. Wage discrimination against 
women is one factor. Women who work full-time, year-round 
earn only about two-thirds of what men earn. And millions of 
women hold full-time jobs that pay wages near or below the 
poverty line.

Women’s responsibilities for child rearing are another 
important factor. Despite many changes in recent years, 
women continue to have primary responsibility in this area. 
When marriages break up, mothers typically take custody and 
bear the major financial burden. Fewer than half the women 
raising children alone are awarded child support, and fewer 
than half of those entitled to it receive the full amount. Of 
family households headed by women, 38.4 percent have 
incomes below $25,000 and 21 percent have incomes below 
$15,000.95 Not only do households headed by women earn 
only half the median income of all households, but also their 
overall net worth is two-thirds less.96

Most poor people in our nation—about two-thirds of 
them—are white, but blacks are about two and a half times 
more likely to be poor. Whereas one out of every ten white 
Americans is poor, one of every four African Americans and 
one out of every five Hispanics live below the poverty line. 
Many members of these minority communities have suc-
ceeded in moving up the economic ladder, but the overall 
picture is disheartening. African-American family income, to 
pick just one statistic, is only 62.8 percent that of white family 
income.97

Although it is doubtful that there is more social mobility in 
the United States than in Europe, what is certainly clear is that 
Americans believe that they have plenty of it. In line with that 
belief, 71 percent of them, but only 40 percent of Europeans, 
think that the poor have a good chance to escape their 
plight.98 Americans figure that the poor can push their way out 
of poverty on their own because they typically assume that 
one’s success or failure is largely determined by factors within 
one’s own control.99 Americans, even poor Americans, favor 
individualistic explanations of poverty (such as lack of effort or 
ability, deficient morals, poor work habits) over structural 
explanations (such as inadequate schooling, low wages, lack 
of jobs), whereas Europeans favor structural explanations of 
poverty over individualistic explanations.100 They tend to see 
the poor as unfortunate rather than as personally responsible 
for their condition. Seventy percent of Germans, for example, 
express the belief that people are poor because of imperfections 
in society, not their own laziness, whereas 70 percent of Americans 
hold the opposite view.101 Because of that belief and because 
the majority of Americans believe that redistribution favors 
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racial minorities (an idea they tend to dislike), they support the 
present political system, which assists those at the socioeco-
nomic bottom far less than European governments do.102 As a 
result, you are twice as likely to be poor if you live in the United 
States than if you live in Western Europe.103

dIsCussIon QuestIons

1.	 Does the existence of poverty imply that our socioeconomic 
system is unjust? Does the concentration of poverty in cer-
tain groups make it more unjust than it would be otherwise?

2.	 What are the causes of poverty? Are they structural or 
individual? How is one’s answer to this question likely to 
affect one’s view of the justice or injustice of poverty?

3.	 What moral obligation, if any, do we have individually 
and as a society to reduce poverty? What steps could be 
taken? What role should business play?

4.	 How would a utilitarian view the facts about poverty? What 
are the implications for our society of the concept of the 
declining utility of money?

5.	 How would a libertarian like Nozick view poverty in 
the United States? How plausible do you find the 
libertarian’s preference for private charity over public 
assistance?

6.	 How would our economy be assessed from the point of 
view of Rawls’s difference principle? Can it be plausibly 
maintained that, despite poverty, our system works to “the 
greatest expected benefit of the least advantaged”? Is this 
an appropriate standard?
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OCtOber is Often said tO be a bad mOnth fOr 
stocks. This was certainly true in 2008. On Friday, October 10, 
2008, the Dow Jones Industrial Average capped the worst week 
in its 112-year history with its most volatile day ever as the index 
swung 1,019 points in one trading session. In the weeks that 
followed, the gyrating stock market calmed down. As the dust 
settled, however, stockholders and mutual fund investors—
many of them employees diligently saving for  retirement—
were forced to come to terms with the 
cold reality that their portfolios were 
worth only about half of what they had 
been a year before. And what was true 
of Wall Street was also true of Hong 
Kong, Mumbai, Tokyo, Johannesburg, 
Frankfurt, and London as stock mar-
kets around the world bottomed out. 
Capitalism is a worldwide system, and 
what happens on Wall Street reverber-
ates around the globe, and vice versa, 
because the economies of all capitalist 
nations are intricately interconnected and their markets tightly 
intertwined.

In this case, it was the United States that pushed the 
world economic system into crisis. The collapse of the U.S. 
subprime mortgage market, following the bursting of the 
real estate bubble, had been causing financial jitters since 
early in 2008. But only that autumn did it become clear that 
a number of once rich and haughty U.S. financial institutions 

were floating perilously on an ocean of debt. In an effort to 
maximize profit, they had underwritten loans that left them 
with potential liabilities thirty to forty times greater than their 
underlying assets. With that kind of exposure, it doesn’t take 
much to bring the whole house of cards down. And that’s 
what began happening. 

When AIG, the world’s biggest insurer, began tottering, 
the U.S. government rushed to its assistance, fearing that its 

collapse would wreak havoc through-
out the financial system. The govern-
ment had already facilitated the sale, 
first, of Bear Stearns, the investment 
bank and brokerage firm, and then of 
Washington Mutual Bank, to JPMorgan 
Chase because both institutions were 
about to go under, and it had also effec-
tively nationalized the mortgage giants 
Fannie Mae and Freddie Mac in order 
to keep them afloat. Now, after rescuing 
AIG, the U.S. Treasury Department and 

Federal Reserve Board were worried that they were sending 
the wrong message to the business world, namely, that they 
were prepared to rescue any financial firm that needed help. 
So, a few days after bailing out AIG, they decided to let Lehman 
Brothers, a global financial services firm that was in deep 
trouble, go bust. The rapid demise of Lehman Brothers and the 
government’s willingness to let it happen, however, immediately 
caused credit markets to panic, the movement of capital to 

the COLLapse Of the U.s. 

subprime mortgage market, 
following the bursting of 
the real estate bubble, had 

been causing financial 
jitters since early in 2008.
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President George W. Bush signed into law the Troubled Asset Relief Program, or 
TARP, to address the financial meltdown resulting, primarily, from the subprime 
mortgage crisis. Under his administration and that of President Obama, TARP funds 
were used to bail out a number of American banks and other companies, thus help-
ing to stabilize the economy.
SOURCE: http://www.propublica.org/ion/bailout
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freeze, investors to flee, the stock market to plunge—and the 
world economy to begin sliding inexorably into recession.

Governments around the world moved quickly to try to sta-
bilize financial markets and free up credit by lowering interest 
rates and propping up their banks and other financial institutions. 
The United States pumped money into its financial system on 
an unprecedented scale—taking over bad assets, guarantee-
ing debts, and pouring new capital into private capitalist firms. 
Anyone predicting even a few months earlier that liberals and con-
servatives in Congress would rapidly unite to approve a bank bail-
out of over $700 billion—that’s more than $2,000 for every man, 
woman, and child in the country—would have been dismissed as 
a lunatic. But that’s what happened. Moreover, a few months later 
the government bailed out General Motors and Chrysler, which 
were floundering, and oversaw their restructuring.

Although these emergency operations could not stave off 
the worst economic slump that most Americans had ever 
seen, they probably prevented the financial meltdown of 2008 
from turning into a 1930s-style depression. After the crisis, 
as most of the loans it had made were repaid with interest 
and the assets it had acquired were sold, the government 
has taken in more from the banks than it gave them and 
overall may end up losing only $25 billion of the $700 billion 
it had originally been authorized to spend. But its unprec-
edented economic intervention may have changed the face of 
 capitalism forever.

But what exactly is the nature of the economic system called 
capitalism? What are its underlying values, principles, and eco-
nomic philosophy? What has it accomplished, and what are 
its prospects for the future? This chapter examines these and 
related questions.

Looking back in history, one must credit capitalism with 
helping break the constraints of medieval feudalism, which had 
severely limited individual possibilities for improvement. In place 
of a stifling economic system, capitalism offered opportuni-
ties for those blessed with imagination, an ability to plan, and 
a willingness to work. Capitalism must also be credited with 
enhancing the abundance and diversity of consumer goods 
beyond Adam Smith’s wildest dreams. It has increased material 
wealth and the standard of living and has converted cities from 
modest bazaars into treasure troves of dazzling merchandise. 
In the light of such accomplishments and the acculturation 
process that tends to glorify them, it is all too easy to overlook 
capitalism’s theoretical and operational problems.

Learning ObjeCtives

This chapter attempts to identify some of these problems and 
their moral ramifications. It provides some basic historical and 
conceptual categories for understanding the socioeconomic 
framework within which business transactions occur and moral 
issues arise. In particular, the following topics are addressed:

1.	 	The definition of capitalism and its major historical 
stages

2.	 	Four of the key features of capitalism: companies, 
profit motive, competition, and private property

3.	 	Two classical moral justifications of capitalism—
one based on the right to property, the other on 
Adam Smith’s concept of the invisible hand

4.	 	Fundamental criticisms of capitalism—in particular, 
the persistence of inequality and poverty, capital-
ism’s implicit view of human nature, the rise of 
economic oligarchies, the shortcomings of 
competition, and employees’ experience of 
alienation and exploitation on the job

5.	 	The problems facing capitalism in the United States 
today—in particular, the decline of manufacturing, 
along with job outsourcing and the trade deficit; an 
excessive focus on the short term; and changing 
attitudes toward work
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• • •

Ca piTal ism
capitalism	can	be	defined	as	an	economic	system	that	operates	on	the	basis	of	profit	
and	market	exchange	and	in	which	the	major	means	of	production	and	distribution	are	
in	private	hands.	The	united	States,	which	has	the	world’s	largest	national	economy,	is	
a	capitalist	country.	all	manufacturing	firms	are	privately	owned,	including	those	that	
produce	 military	 hardware	 for	 the	 government.	 almost	 all	 other	 businesses—small,	
medium,	and	large—are	also	privately	owned,	including	banks,	insurance	firms,	power	
companies,	 and	 transportation	 companies.	 although	 the	 	 government	 itself	 expends	
money	on	many	things,		no	central	governing	body	dictates	to	these	private	owners	what	
or	how	much	of	anything	will	be	produced.	for	example,	officials	at	apple,	caterpillar,	
or	ford	Motor	company	design	their	products	and	set	their	own	production	goals	in	
anticipation	of	consumer	demand.

The	private	ownership	and	market	aspects	of	capitalism	contrast	with	its	polar	oppo-
site,	socialism.	socialism	 is	an	economic	system	characterized	by	public	ownership	of	
property	and	a	planned	economy.	under	socialism,	a	society’s	productive	equipment	is	
owned	not	by	individuals	(capitalists)	but	by	public	bodies.	Socialism	depends	primarily	
on	centralized	planning	rather	than	on	a	market	system	for	both	its	overall	allocation	
of	resources	and	its	distribution	of	income;	crucial	economic	decisions	are	made	not	by	
individuals	but	by	government.	In	the	former	Soviet	union,	for	example,	government	
agencies	decided	the	number	of	automobiles—including	models,	styles,	and	colors—to	
be	produced	each	year.	top	levels	of	the	Soviet	government	formulated	production	and	
cost	objectives,	which	were	then	converted	to	specific	production	quotas	and	budgets	
that	individual	plant	managers	had	to	follow.

a	hybrid	economic	system	advocated	by	some	socialists	(and	once	approximated	by	
the	former	Yugoslavia)	is	worker control socialism.	Individual	firms	respond	to	a	mar-
ket	when	deciding	what	to	produce	and	acquiring	the	necessary	factors	of	production.	
however,	the	workforce	of	each	enterprise	controls	the	enterprise	(although	it	may	elect	
or	hire	managers	to	oversee	day-to-day	operations),	and	profits	accrue	to	the	workers	as	
a	group	to	divide	in	whatever	manner	they	agree	on.	although	the	workers	manage	their	
factories,	the	capital	assets	of	each	enterprise	are	owned	by	society	as	a	whole	and	not	by	
private	individuals.

Historical Background of capitalism

what	we	know	as	“capitalism”	did	not	fully	emerge	until	the	renaissance	in	europe	dur-
ing	the	fifteenth	and	sixteenth	centuries.	Before	the	renaissance,	business	exchanges	in	
medieval	europe	were	organized	through	guilds,	which	were	associations	of	individuals	
involved	in	the	same	trade.

today	if	you	want	a	pair	of	shoes,	you	head	for	a	shoe	store,	where	you	find	an	array	
of	shoes.	If	nothing	strikes	your	fancy,	you	set	out	for	another	shop,	and	perhaps	another,	
until	at	last	you	find	what	you	want.	or,	if	still	disappointed,	you	might	ask	the	store	
clerk	to	order	a	pair	in	your	size	from	the	manufacturer	or	its	distributor.	You	certainly	
wouldn’t	ask	the	clerk	to	have	someone	make	you	a	pair	of	shoes.	under	the	guild	organi-
zation,	shoemakers	were	also	shoe	sellers	and	made	shoes	only	to	fill	orders.	If	they	had	
no	orders,	they	made	no	shoes.	The	shoemaker’s	sole	economic	function	was	to	make	
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shoes	for	people	when	they	wanted	them.	his	labor	allowed	him	to	maintain	himself,	
not	advance	his	station	in	life.	when	the	shoemaker	died,	his	business	went	with	him—
unless	he	had	a	son	to	inherit	and	carry	on	the	enterprise.	as	for	shoe	quality	and	cost,	
the	medieval	shopper	could	generally	count	on	getting	a	good	pair	of	shoes	at	a	fair	price	
because	the	cobblers’	guild	strictly	controlled	quality	and	price.

weaving	was	another	big	medieval	trade.	In	fact,	in	the	fourteenth	century	weaving	
was	the	leading	industry	in	the	German	town	of	augsburg.	Little	wonder,	then,	that	an	
enterprising	young	man	named	hans	fugger	became	a	weaver	when	he	settled	there	in	
1357.	But	young	hans	had	ambitions	that	stretched	far	beyond	the	limits	of	the	weaving	
trade	and	the	handicraft	guild	system.	and	they	were	grandly	realized,	for	within	three	
short	generations	a	family	of	simple	weavers	was	transformed	into	a	great	German	bank-
ing	dynasty.1

Not	content	with	being	a	weaver,	hans	fugger	began	collecting	and	selling	the	
products	of	other	weavers.	Soon	he	was	directly	 employing	 the	other	weavers,	pay-
ing	 them	for	 their	 labor,	 and	 selling	 their	products	 as	his	own.	his	 sons	continued	
the	business	and	expanded	it	in	new	directions,	as	did	his	grandsons,	especially	Jacob	
fugger,	the	foremost	capitalist	of	the	renaissance.	among	other	things,	Jacob	fugger	
lent	large	sums	of	money	to	the	hapsburg	emperors	to	finance	their	wars.	In	return,	
he	obtained	monopoly	rights	on	silver	and	copper	ores,	which	he	then	traded.	when	
fugger	 bought	 the	 mines	 themselves,	 he	 acquired	 all	 the	 components	 necessary	 to	
erect	an	extraordinary	financial	dynasty	and	to	make	himself	one	of	the	richest	people	
of	all	time.

Like	latter-day	titans	of	american	industry,	fugger	employed	thousands	of	work-
ers	and	paid	them	wages,	controlled	all	his	products	from	raw	material	to	final	market,	
set	his	own	quality	standards,	and	charged	whatever	the	traffic	would	bear.	In	one	brief	
century,	what	was	once	 a	handicraft	 inseparable	 from	 the	 craftsperson	had	become	a	
company	 that	 existed	 outside	 any	 family	 members.	 what	 had	 once	 motivated	 hans	
fugger—namely,	maintenance	of	his	 station	 in	 life—had	given	way	to	gain	 for	gain’s	
sake,	the	so-called	profit	motive.	under	Jacob	fugger,	the	company	amassed	profits—a	
novel	concept—that	well	exceeded	the	needs	of	the	fugger	family.	and	the	profits	were	
measured	not	in	goods	or	land	but	in	money.

capitalism	has	undergone	changes	since	then.	The	kind	of	capitalism	that	emerged	
in	the	fuggers’	time	is	often	termed	mercantile capitalism,	which	is	capitalism	that	is	
based	on	mutual	dependence	between	state	and	commercial	interests.	central	to	mer-
cantile	capitalism	is	the	belief	that	the	economic	health	of	a	nation	is	determined	by	the	
bullion	 (precious	metals,	 gold,	 and	 silver)	 it	 possesses	 and	 that	 therefore	 government	
should	regulate	production	and	trade	with	the	goal	of	encouraging	exports	while	keep-
ing	out	imports,	thus	building	up	the	nation’s	bullion	reserves.	a	prudent	nation	should	
strive	to	be	economically	self-sufficient	while	using	sea	power,	if	it	can,	to	control	foreign	
markets	and	establish	colonies	for	the	benefit	of	the	mother	country.

During	 the	 eighteenth	 and	 nineteenth	 centuries,	 however,	 new	 economic	 ideas	
spread.	These	emphasized	the	importance	of	competition	and	open	markets	and	of	freeing	
trade	and	production	from	government	oversight.	trade	between	nations	was	now	seen	
as	mutually	beneficial,	and	national	wealth	and	prosperity	were	no	longer	identified	with	
bullion.	with	the	Industrial	revolution,	industrialists	replaced	merchants	as	the	domi-
nant	power	 in	a	capitalist	economy,	and	the	period	of	 industrial capitalism	emerged,	
which	is	associated	with	large-scale	industry.	In	the	united	States,	the		confluence	of	many	
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factors	 after	 the	 civil	war—including	 a	 sound	 financial	 base,	 the	 technology	 for	 mass	
production,	expanding	markets	for	cheaply	manufactured	goods,	and	a	large	and	willing	
labor	force—produced	industrial	expansion.	exploiting	these	fortuitous	conditions	was	
a	group	of	hard-driving,	visionary	entrepreneurs	called	“robber	barons”	by	their	critics	
and	“captains	of	industry”	by	their	supporters:	cornelius	Vanderbilt,	cyrus	Mccormick,	
andrew	carnegie,	John	D.	rockefeller,	Jay	Gould,	and	others.

as	 industrialization	 increased,	 so	did	 the	 size	and	power	of	business.	The	private	
fortunes	of	a	few	individuals	could	no	longer	underwrite	the	accelerated	growth	of	busi-
ness	activity.	The	large	sums	of	capital	necessary	could	be	raised	only	through	a	corporate	
form	of	business,	in	which	risk	and	potential	profit	were	distributed	among	numerous	
investors.	The	success—indeed,	survival—of	a	business	enterprise	came	to	depend	on	
its	having	the	financial	wherewithal	to	reduce	prices	while	expanding	production	and	
either	eliminating	or	absorbing	competition.	as	various	industries	strove	to	strengthen	
their	financing	and	shore	up	their	assets,	what	is	called	financial capitalism	emerged,	
characterized	by	pools,	trusts,	holding	companies,	and	the	interpenetration	of	banking,	
insurance,	and	industrial	interests.	hand	in	hand	with	this	development,	the	trend	con-
tinued	toward	larger	and	larger	corporations,	controlling	more	and	more	of	the	country’s	
economic	capacity.

The	economic	and	political	challenges	of	the	Great	Depression	of	the	1930s	helped	
usher	in	still	another	phase	of	capitalism,	often	called	state welfare capitalism,	in	which	
government	plays	an	active	role	in	the	economy,	attempting	to	smooth	out	the	boom-
and-bust	pattern	of	the	business	cycle	through	its	fiscal	and	monetary	policies.	In	addi-
tion,	government	programs	 like	Social	Security	and	unemployment	 insurance	 seek	 to	
enhance	the	welfare	of	the	workforce,	and	legislation	legitimizes	the	existence	of	trade	
unions.	conservative	politicians	 sometimes	advocate	 less	government	control	of	busi-
ness,	but	in	reality	the	governments	of	all	capitalist	countries	are	deeply	involved	in	the	
management	of	their	economies.

These	days,	the	increasingly	worldwide	scale	of	capitalism	leads	many	contemporary	
commentators	to	see	globalized capitalism as	a	new	stage	or	level	of	capitalist	develop-
ment.	 capitalism	 has	 always	 involved	 international	 trade,	 but	 today—thanks	 to	 the	
computer,	 the	 Internet,	 satellites,	 cell	phones,	 and	other	 technological	 advances—the	
economies	of	most	countries	are	becoming	more	and	more	integrated,	a	process	labeled	
globalization.	although	the	world	is	still	far	from	constituting	a	single	global	economy,	
investment	capital	is	more	mobile	than	ever,	and	the	currencies,	stock	exchanges,	and	
economic	fortunes	of	all	capitalist	countries	are	bound	together	in	a	single	financial	sys-
tem.	The	business	operations	of	a	growing	number	of	companies	take	place	on	a	world	
stage.	capitalist	enterprises	are	more	likely	than	ever	before	to	utilize	foreign	components	
and	draw	on	foreign	labor	or	services,	to	export	products	or	provide	services	abroad,	and	
to	acquire	or	start	foreign	subsidiaries	or	engage	in	joint	ventures	with	overseas	compa-
nies.	Many	apparently	national	companies	produce	one	component	in	one	country	and	
another	component	in	a	different	country,	assemble	them	in	a	third	country,	and	market	
them	throughout	the	world.

although	the	study	of	capitalism’s	evolution	is	best	left	to	economic	historians,	it	
is	 important	to	keep	in	mind	capitalism’s	dynamic	nature.	There	is	nothing	fixed	and	
immutable	about	this	or	any	other	economic	system;	it	is	as	susceptible	to	the	forces	of	
change	as	any	other	institution.	Nevertheless,	the	capitalism	we	know	today	does	have	
some	prominent	features	that	were	evident	in	the	earliest	capitalistic	businesses.
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Ke y  f e aTures  of  Ca p iTal ism
complete	coverage	of	capitalism’s	central	features	and	defining	characteristics	has	filled	
many	a	book.	four	features	of	particular	significance—the	existence	of	companies,	profit	
motive,	competition,	and	private	property—will	be	discussed	here.

companies

chapter	 2	 mentioned	 the	 firestone	 case,	 in	 which	 a	 media	 misrepresentation	 was	
left	 uncorrected.	when	 asked	why	firestone	officials	 had	not	 corrected	 the	 error,	 a	
firestone	 spokesperson	 said	 that	 firestone’s	 policy	 was	 to	 ask	 for	 corrections	 only	
when	it	was	beneficial	to	the	company	to	do	so.	expressions	like	“firestone’s	policy”	
and	“beneficial	to	the	company”	reflect	one	key	feature	of	capitalism:	the	existence	of	
companies	or	business	firms	separate	from	the	human	beings	who	work	for	and	within	
them.

“It’s	not	in	the	company’s	interests,”	“The	company	thinks	that,”	“from	the	com-
pany’s	viewpoint,”	“as	far	as	the	company	is	concerned”—all	of	us	have	heard,	perhaps	
even	used,	expressions	like	these	that	treat	a	business	organization	like	a	person	or	at	least	
like	a	separate	and	distinct	entity.	This	way	of	speaking	reflects	a	basic	characteristic	of	
capitalism:	capitalism	permits	the	creation	of	companies	or	business	organizations	that	
exist	separately	from	the	people	associated	with	them.	we	take	the	existence	of	compa-
nies	for	granted,	but	some	experts	believe	that	it	is	not	church	or	state	but	the	company	
that	is	“the	most	important	organization	in	the	world.”2

today	the	big	companies	we’re	familiar	with—General	electric,	Microsoft,	Verizon,	
procter	&	Gamble—are,	in	fact,	incorporated	businesses,	or	corporations.	chapter	5	
discusses	the	nature	of	the	modern	corporation,	including	its	historical	evolution	and	
its	social	responsibilities.	here	it’s	enough	to	observe	that,	in	the	nineteenth	century,	
chief	Justice	John	Marshall	defined	a	corporation	as	“an	artificial	being,	invisible,	intan-
gible,	and	existing	only	 in	the	contemplation	of	 law.”	although	a	corporation	 is	not	
something	that	can	be	seen	or	touched,	it	does	have	prescribed	rights	and	legal	obliga-
tions	within	the	community.	Like	you	or	me,	a	corporation	may	enter	into	contracts	
and	may	sue	or	be	sued	in	courts	of	law.	It	may	even	do	things	that	the	corporation’s	
members	disapprove	of.	The	corporations	that	loom	large	on	our	economic	landscape	
hark	back	to	a	feature	of	capitalism	evident	as	early	as	the	fugger	dynasty:	the	existence	
of	the	company.

profit motive

a	second	characteristic	of	capitalism	lies	in	the	motive	of	the	company:	to	make	profit.	
as	dollar-directed	and	gain-motivated	as	our	society	is,	most	of	us	take	for	granted	that	
the	human	being	is	by	nature	an	acquisitive	creature	who,	left	to	his	or	her	own	devices,	
will	pursue	profit	with	all	the	instinctual	vigor	of	a	cat	chasing	a	mouse.	however,	as	
economist	robert	heilbroner	points	out,	the	“profit	motive,	as	we	understand	it,	 is	a	
very	recent	phenomenon.	It	was	 foreign	to	the	 lower	and	middle	classes	of	egyptian,	
Greek,	roman,	and	medieval	cultures,	only	scattered	throughout	the	renaissance	times,	
and	largely	absent	 in	most	eastern	civilizations.”	The	medieval	church	taught	that	no	
christian	ought	to	be	a	merchant.	“even	to	our	pilgrim	forefathers,”	heilbroner	writes,	
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“the	 idea	 that	 gain	 ought	 to	 be	 a	 tolerable—even	 a	 useful—goal	 in	 life	 would	 have	
appeared	as	nothing	short	of	a	doctrine	of	the	devil.”	heilbroner	concludes:	“as	a	ubiq-
uitous	characteristic	of	society,	the	profit	motive	is	as	modern	an	invention	as	printing.”3

Modern	or	not,	profit	in	the	form	of	money	is	the	lifeblood	of	the	capitalist	system.		
companies	and	capitalists	alike	are	motivated	by	a	robust	appetite	for	monetary	gain.	
Indeed,	the	profit motive	implies	and	reflects	a	critical	assumption	about	human	nature:	
that	human	beings	are	basically	economic	creatures,	who	recognize	and	are	motivated	by	
their	own	economic	interests.

competition

If	 self-interest	 and	 an	 appetite	 for	profit	drive	 individuals	 and	 companies,	 then	what	
stops	them	from	bleeding	society	dry?	what	stops	capitalists	 from	ripping	the	rest	of	
society	off?

adam	Smith	provided	an	answer	in	his	famous	treatise	on	political	economy,	An 
Inquiry into the Nature and Causes of the Wealth of Nations	(1776).	free	competition,	
said	Smith,	is	the	regulator	that	keeps	a	community	activated	only	by	self-interest	from	
degenerating	into	a	mob	of	ruthless	profiteers.	when	traditional	restraints	are	removed	
from	the	sale	of	goods	and	from	wages	and	when	all	individuals	have	equal	access	to	raw	
materials	and	markets	(the	doctrine	of	laissez faire,	from	the	french	meaning	“to	let	
[people]	do	[as	they	choose]”),	we	are	all	free	to	pursue	our	own	interests.	In	pursuing	
our	own	interests,	however,	we	come	smack	up	against	others	similarly	motivated.	If	
any	of	us	allow	blind	self-interest	to	dictate	our	actions—for	example,	by	price	gouging	
or	 employee	 exploitation—we	will	 quickly	find	ourselves	beaten	out	by	 competitors	
who	charge	less	or	pay	better	wages.	competition	thus	regulates	individual	economic	
activity.

to	 sample	 the	 flavor	 of	 Smith’s	 argument,	 imagine	 an	 acquisitive	 young	 woman	
in	a	faraway	place	who	wants	to	pile	up	as	much	wealth	as	possible.	She	 looks	about	
her	and	sees	that	people	need	and	want	strong	twilled	cotton	trousers,	so	she	takes	her	
investment	capital	and	sets	up	a	jeans	factory.	She	charges	$45	for	a	pair	of	jeans	and	
soon	realizes	handsome	profits.	The	woman’s	success	is	not	lost	on	other	business	minds,	
especially	manufacturers	of	 formal	 slacks	and	dresses,	who	observe	a	 sharp	decline	 in	
those	markets.	wanting	a	piece	of	the	jeans	action,	numerous	enterprises	start	up	jeans	
factories.	Many	of	these	start	selling	jeans	for	$40	a	pair.	No	longer	alone	in	the	market,	
our	hypothetical	businesswoman	must	check	her	appetite	for	profit	by	lowering	her	price	
or	risk	folding.	as	the	number	of	jeans	on	the	market	increases,	their	supply	eventually	
overtakes	demand,	and	the	price	of	jeans	declines	further	and	further.	Inefficient	manu-
facturers	start	dropping	like	flies.	as	the	competition	thins	out,	the	demand	for	jeans	
slowly	balances	with	the	supply,	and	the	price	regulates	itself.	ultimately,	an	equilibrium	
is	reached	between	supply	and	demand,	and	the	price	of	jeans	stabilizes,	yielding	a	nor-
mal	profit	to	the	efficient	producer.

In	much	this	way,	adam	Smith	tried	to	explain	how	economic	competition	steers	
the	individual	pursuit	of	self-interest	in	a	socially	beneficial	direction.	By	appealing	to	
their	self-interest,	society	can	induce	producers	to	provide	it	with	what	it	wants—just	
as	manufacturers	of	formal	slacks	and	dresses	were	enticed	into	jeans	production.	But	
competition	keeps	prices	for	desired	goods	from	escalating;	high	prices	are	self-correcting	
because	they	call	forth	an	increased	supply.

The profit motive is 
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private property

In	its	discussion	of	the	libertarian	theory	of	justice,	chapter	3	emphasized	that	property	
should	not	be	identified	only	with	physical	objects	like	houses,	cars,	and	DVD	players	
because	one	can	own	things,	such	as	stock	options,	that	are	not	physical	things	at	all.	
Nor	should	ownership	be	thought	of	as	a	simple	relationship	between	the	owner	and	the	
thing	owned.	rather,	property	ownership	involves	a	complex	bundle	of	rights	and	rules	
governing	how,	under	what	circumstances,	and	in	what	ways	both	the	owner	and	others	
can	use,	possess,	dispose	of,	and	have	access	to	the	thing	in	question.

private	property	is	central	to	capitalism.	to	put	it	another	way,	capitalism	as	a	socio-
economic	system	is	a	specific	form	of	private	property.	what	matters	for	capitalism	is	not	
private	property	simply	in	the	sense	of	personal	possessions,	because	a	socialist	society	
can	 permit	 people	 to	 own	 cars,	 television	 sets,	 and	 jogging	 shoes.	 rather,	 capitalism	
requires	private	ownership	of	the	major	means of production	and	distribution.	The	means	
of	production	and	distribution	include	factories,	warehouses,	offices,	machines,	compu-
ter	systems,	trucking	fleets,	agricultural	land,	and	whatever	else	makes	up	the	economic	
resources	 of	 a	 nation.	 under	 capitalism,	 private	 hands	 control	 these	 basic	 economic	
assets	and	productive	resources.	Thus,	the	major	economic	decisions	are	made	by	indi-
viduals	or	groups	acting	on	their	own	in	pursuit	of	profit.	These	decisions	are	not	directly		
coordinated	with	those	of	other	producers,	nor	are	they	the	result	of	some	overall	plan.	
any	profits	(or	losses)	that	result	from	these	decisions	about	production	are	those	of	the	
owners.

Capital,	 as	 an	 economic	 concept,	 is	 closely	 related	 to	 private	 property.	 putting	
it	 simply,	 capital	 is	 money	 that	 is	 invested	 for	 the	 purpose	 of	 making	 more	 money.	
Individuals	or	corporations	purchase	various	means	of	production	or	other	related	assets	
and	use	them	to	produce	goods	or	provide	services,	which	are	then	sold.	They	do	this	not	
for	the	purpose	of	being	nice	or	of	helping	people	out	but	rather	to	make	money—more	
money,	they	hope,	than	they	spent	to	make	the	goods	or	provide	the	services	in	the	first	
place.	using	money	to	make	money	is	at	the	heart	of	the	definition	of	capitalism.

• • •

T wo a rgumeNTs for  Ca piTal ism
people	tend	to	take	for	granted	the	desirability	and	moral	legitimacy	of	the	political	and	
economic	system	they	live	in.	americans	are	no	exception.	we	are	raised	in	a	society	that	
encourages	individual	competition,	praises	capitalism,	promotes	the	acquisition	of	mate-
rial	goods,	and	worships	economic	wealth.	Newspapers,	 television,	movies,	and	other	
forms	of	popular	culture	celebrate	these	values,	and	rarely	are	we	presented	with	funda-
mental	criticisms	of	or	possible	alternatives	to	our	socioeconomic	order.	It	is	not	surpris-
ing,	then,	that	most	of	us	blithely	assume,	without	ever	bothering	to	question,	that	our	
capitalist	economic	system	is	a	morally	justifiable	one.

Yet	as	thinking	people	and	moral	agents,	we	need	to	reflect	on	the	nature	and	justifi-
ability	of	our	social	institutions.	The	proposition	that	capitalism	is	a	morally	acceptable	
system	 is	open	 to	debate.	whether	we	decide	 that	 capitalism	 is	morally	 justified	will	
depend,	at	 least	 in	part,	on	which	general	 theory	of	 justice	 turns	out	 to	be	soundest.	
chapter	3	explored	in	detail	the	utilitarian	approach,	the	libertarian	alternative,	and	the	
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theory	of	John	rawls.	Now,	against	that	background,	this	chapter	looks	at	two	basic	ways	
defenders	of	capitalism	have	sought	to	 justify	their	system:	(1)	the	argument	that	the	
moral	right	to	property	guarantees	the	legitimacy	of	capitalism	and	(2)	the	utilitarian-
based	economic	argument	of	adam	Smith.	The	chapter	then	considers	some	criticisms	
of	capitalism.

tHe natural rigHt to property

as	americans,	we	 live	 in	a	 socioeconomic	 system	 that	guarantees	us	 certain	property	
rights.	although	we	are	no	longer	permitted	to	own	other	people,	we	are	certainly	free	to	
own	a	variety	of	other	things,	from	livestock	to	stock	certificates,	from	our	own	homes	to	
whole	blocks	of	apartment	buildings.	a	common	defense	of	capitalism	is	the	argument	
that	people	have	a	fundamental,	natural right to property	and	that	our	capitalist	system	
is	simply	the	outcome	of	this	right.

In	chapter	3,	we	saw	how	Locke	attempted	to	base	the	right	to	property	in	human	
labor.	according	to	Locke,	when	individuals	mix	their	labor	with	the	natural	world,	they	
are	entitled	to	the	results.	This	idea	seems	plausible	in	many	cases.	for	example,	if	carl	
diligently	harvests	coconuts	on	the	island	he	shares	with	adam,	while	adam	himself	idles	
away	his	days,	then	most	of	us	would	agree	that	carl	has	an	entitlement	to	those	coco-
nuts	that	adam	lacks.	But	property	ownership	as	it	actually	exists	in	the	real	world	today	
is	a	complex,	socially	shaped	phenomenon.	This	is	especially	true	in	the	case	of	sophisti-
cated	forms	of	corporate	and	financial	property—for	example,	bonds	and	stock	options.

one	could,	of	course,	reject	the	whole	idea	of	a	natural	right	to	property	as	a	fic-
tion,	as,	 for	example,	utilitarians	do.	In	their	view,	although	various	property	systems	
are	possible,	there	is	no	natural	right	that	things	be	owned	privately,	or	collectively,	or	in	
any	particular	way	whatsoever.	The	moral	task,	according	to	utilitarians,	is	to	determine	
which	property	system,	which	way	of	organizing	production	and	distribution,	has	the	
greatest	utility.

even	if	one	believes	that	there	is	a	natural	right	to	property	at	least	under	some	cir-
cumstances,	one	need	not	believe	that	this	right	leads	to	capitalism	or	that	there	is	a	right	
to	have	a	system	of	property	rules	and	regulations	exactly	like	the	one	we	now	have	in	the	
united	States.	In	other	words,	even	if	carl	has	a	natural	right	to	his	coconuts,	there	may	
still	be	moral	limits	on	how	many	coconuts	he	can	rightfully	amass	and	what	he	can	use	
them	for.	when	he	takes	his	coconuts	to	the	coconut	bank	and	receives	more	coconuts	
as	interest,	his	newly	acquired	coconuts	are	not	the	result	of	any	new	labor	on	his	part.		
when	we	look	at	capitalistic	property—that	is,	at	socioeconomic	environments	in	which	
people	profit	from	ownership	alone—then	we	have	left	Locke’s	world	far	behind.

a	defender	of	capitalism	may	reply,	“certainly,	there’s	nothing	unfair	about	carl’s	
accruing	these	extra	coconuts	through	his	investment;	after	all,	he	could	have	eaten	his	
original	coconuts	instead.”	and,	indeed,	within	our	system	this	reasoning	seems	perfectly	
correct.	It	is	the	way	things	work	in	our	society.	But	this	fact	doesn’t	prove	that	carl	has	
some	natural	right	to	use	his	coconuts	to	earn	more	coconuts—that	is,	that	it	would	be	
unfair	or	unjust	to	set	up	a	different	economic	system	(for	example,	one	in	which	he	
had	a	right	to	consume	coconuts	but	no	right	to	use	them	to	accrue	more	coconuts).	
The	argument	here	is	simply	that	the	issue	is	not	an	all-or-nothing	one.	we	may	have	a	
fundamental	right	to	property,	without	that	right	being	unlimited	or	guaranteeing	capi-
talism	as	we	know	it.
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adam smitH’s concept of tHe invisiBle Hand

relying	on	the	idea	of	a	natural	right	to	property	is	not	the	only	way	and	probably	
not	 the	best	way	 to	defend	 capitalism.	another,	 very	 important	 argument	defends	
capitalism	in	terms	of	the	many	economic	benefits	the	system	brings,	claiming	that	
the	free	and	unrestrained	market	system	that	exists	under	capitalism	is	more	efficient	
and	more	productive	than	any	other	possible	system	and	is	thus	to	be	preferred	on	
moral	grounds.	essentially,	this	is	a	utilitarian	argument,	but	one	doesn’t	have	to	be	
a	utilitarian	 to	 take	 it	 seriously.	as	mentioned	 in	chapter	2,	 almost	 every	norma-
tive	theory	puts	some	moral	weight	on	the	consequences	of	actions.	Thus	if	capital-
ism	does	indeed	work	better	than	other	ways	of	organizing	economic	life,	then	this	
outcome	will	be	a	relevant	moral	fact—one	that	will	be	important,	for	instance,	for	
rawlsians.

This	 section	 sketches	adam	Smith’s	 economic	case	 for	 capitalism,	as	presented	
in	The Wealth of Nations.	Smith	argues	that	when	people	are	left	to	pursue	their	own	
interests,	 they	 will,	 without	 intending	 it,	 produce	 the	 greatest	 good	 for	 all.	 each	
person’s	 individual	 and	 private	 pursuit	 of	 wealth	 results—as	 if	 guided	 (in	 Smith’s	
famous	words)	by	an	invisible hand—in	the	most	beneficial	overall	organization	and	
distribution	of	economic	resources.	although	the	academic	study	of	economics	has	
developed	 greatly	 since	 Smith’s	 times,	 his	 classic	 arguments	 remain	 extraordinarily	
influential.

Smith	took	it	for	granted	that	human	beings	are,	by	nature,	acquisitive.	Self-interest	
and	personal	advantage,	specifically	in	an	economic	sense,	may	not	be	all	that	motivate	
people,	but	they	do	seem	to	motivate	most	people	much	of	the	time.	at	any	rate,	they	are	
powerful	enough	forces	that	any	successful	economic	system	must	strive	to	harness	them.	
we	are,	Smith	thought,	strongly	inclined	to	act	so	as	to	acquire	more	and	more	wealth.

In	addition,	humans	have	a	natural	propensity	for	trading—“to	truck,	barter,	and	
exchange.”	unlike	other	species,	we	have	an	almost	constant	need	for	the	assistance	of	
others.	Yet	because	people	are	creatures	of	self-interest,	it	is	folly	for	us	to	expect	others	
to	act	altruistically	toward	us.	we	can	secure	what	we	need	from	others	only	by	offering	
them	something	they	need	from	us:

whoever	offers	to	another	a	bargain	of	any	kind,	proposes	to	do	this.	Give	me	that	
which	I	want,	and	you	shall	have	this	which	you	want,	is	the	meaning	of	every	such	
offer;	and	it	is	in	this	manner	that	we	obtain	from	one	another	the	far	greater	part	of	
those	good	offices	which	we	stand	in	need	of.	It	is	not	from	the	benevolence	of	the	
butcher,	the	brewer,	or	the	baker	that	we	expect	our	dinner,	but	from	their	regard	to	
their	own	interest.	we	address	ourselves,	not	to	their	humanity	but	to	their	self	love,	
and	never	talk	to	them	of	our	own	necessities	but	of	their	advantages.4

This	disposition	to	trade,	said	Smith,	 leads	to	the	division	of	 labor—dividing	the	 labor	
and	production	process	into	areas	of	specialization,	which	is	the	prime	means	of	increasing	
economic	productivity.

Thus,	Smith	reasoned	that	the	greatest	utility	will	result	from	unfettered	pursuit	of	
self-interest.	 Individuals	 should	 be	 allowed	 unrestricted	 access	 to	 raw	 materials,	 mar-
kets,	and	labor.	Government	interference	in	private	enterprise	should	be	eliminated,	free	
competition	 encouraged,	 and	 economic	 self-interest	 made	 the	 rule	 of	 the	 day.	 Because	
human	beings	are	materialistic,	acquisitive	creatures,	we	will,	if	left	free,	engage	in	labor	
and	exchange	goods	in	a	way	that	results	in	the	greatest	benefit	to	society.	In	our	efforts	to	
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advance	our	own	economic	interests,	we	inevitably	act	to	promote	the	economic	well-being	
of	society	generally:

every	individual	is	continually	exerting	himself	to	find	the	most	advantageous	employ-
ment	for	whatever	capital	he	can	command.	It	is	his	own	advantage,	indeed,	and	not	
that	of	the	society,	which	he	has	in	view.	.	.	.	[But]	by	directing	that	industry	in	such	a	
manner	as	its	produce	may	be	of	the	greatest	value,	he	[is]	.	.	.	led	by	an	invisible	hand	
to	promote	an	end	that	was	no	part	of	his	intention.	.	.	.	By	pursuing	his	own	interest	
he	frequently	promotes	that	of	society	more	effectually	than	when	he	really	intends	to	
promote	it.5

to	explain	why	pursuit	of	self-interest	necessarily	leads	to	the	greatest	social	benefit,	
Smith	invoked	the	law	of	supply	and	demand,	which	was	alluded	to	in	our	discussion	of	
competition.	The	law	of	supply	and	demand	tempers	the	pursuit	of	self-interest	exactly	
as	competition	keeps	the	enterprising	capitalist	from	becoming	a	ruthless	profiteer.	The	
law	 of	 supply	 and	 demand	 similarly	 solves	 the	 problems	 of	 adequate	 goods	 and	 fair	
prices.

Some	think	the	law	of	supply	and	demand	even	solves	the	problem	of	fair	wages,	for	
labor	is	another	commodity	up	for	sale	like	shoes	or	jeans.	Just	as	the	price	of	a	new	prod-
uct	at	first	is	high,	like	the	jeans	in	our	earlier	hypothetical	example,	so,	too,	are	the	wages	
of	labor	in	a	new	field.	But	as	labor	becomes	more	plentiful,	wages	decline.	eventually	
they	fall	to	a	point	at	which	inefficient	laborers	are	eliminated	and	forced	to	seek	other	
work,	just	as	the	inefficient	manufacturers	of	jeans	were	forced	out	of	that	business	and	
into	others.	and	like	the	price	of	jeans,	the	price	of	labor	then	stabilizes	at	a	fair	level.	as	
for	the	inefficient	laborers,	they	find	work	and	a	living	wage	elsewhere.	In	seeking	new	
fields	of	labor,	they	help	maximize	the	majority’s	opportunities	to	enjoy	the	necessities,	
conveniences,	and	trifles	of	human	life.

Some	modern	defenders	of	capitalism	claim	that	it	operates	as	Smith	envisioned	and	
can	be	justified	on	the	same	utilitarian	grounds.	But	not	everyone	agrees.
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Cr iT iC isms of  Ca piTal ism
These	two	arguments	for	capitalism	have	not	persuaded	everyone	that	it	is	a	morally	jus-
tifiable	system,	and	there	are	both	theoretical	and	operational	objections	to	it	that	need	
to	be	considered.	Theoretical	criticisms	challenge	capitalism’s	fundamental	values,	basic	
assumptions,	 or	 inherent	 economic	 tendencies.	 Operational	 criticisms	 focus	 more	 on	
capitalism’s	alleged	deficiencies	in	actual	practice	(as	opposed	to	theory)—in	particular,	
on	its	failure	to	live	up	to	its	own	economic	ideals.

The	 following	 criticisms	 are	 a	 mix	 of	 both	 theoretical	 and	 operational	 concerns.	
They	 raise	 political,	 economic,	 and	 philosophical	 issues	 that	 cannot	 be	 fully	 assessed	
here.	The	debate	over	capitalism	is	a	large	and	important	one;	the	presentation	that	fol-
lows	should	be	viewed	as	a	stimulus	to	further	discussion	and	not	as	the	last	word	on	the	
pros	and	cons	of	capitalism.

inequality

chapter	3	and	case	3.3	documented	the	profound	economic	inequality	that	exists	in	
our	capitalist	society.	The	disparity	in	personal	incomes	is	enormous;	a	tiny	minority	of	
the	population	owns	the	vast	majority	of	the	country’s	productive	assets;	and	our	society	
continues	to	be	marred	by	poverty	and	homelessness.	with	divisions	of	social	and	eco-
nomic	class	comes	inequality	of	opportunity.	a	child	born	to	a	working-class	family,	let	
alone	to	an	unwed	teenager	in	an	inner-city	ghetto,	has	life	prospects	and	possibilities	
that	pale	beside	 those	of	 children	born	 to	wealthy,	 stock-owning	parents.	This	 reality	
challenges	capitalism’s	claim	of	 fairness,	 and	 the	persistence	of	poverty	and	economic	
misfortune	provides	the	basis	for	a	utilitarian	objection	to	it.

few	doubt	that	poverty	and	inequality	are	bad	things,	but	defenders	of	capitalism	
make	several	responses	to	those	who	criticize	it	on	these	grounds:

1. a	few	extreme	supporters	of	capitalism	simply	deny	that	it	is	responsible	for	poverty	
and	 inequality.	rather,	 they	 say,	 government	 interference	with	 the	market	 causes	
these	problems.	Left	to	itself,	the	market	would	eliminate	unemployment	and	pov-
erty	while	ultimately	lessening	inequality.	But	neither	theoretical	economics	nor	the	
study	 of	 history	 supports	 this	 reply.	 Most	 economists	 and	 social	 theorists	 would	
agree	 that	 in	 the	 past	 eighty	 years	 or	 so	 activist	 government	 policies	 have	 done	
much,	 in	 all	 the	 western	 capitalist	 countries,	 to	 reduce	 poverty	 and	 (to	 a	 lesser	
extent)	inequality.

2. More	moderate	defenders	of	 capitalism	concede	 that	 in	 its	pure	 laissez-faire	 form,	
capitalism	 does	 nothing	 to	 prevent	 and	 may	 even	 foster	 inequality	 and	 poverty.	
however,	they	argue	that	the	system	can	be	modified	or	its	inherent	tendencies	cor-
rected	by	political	action,	so	that	inequality	and	poverty	are	reduced	or	even	elimi-
nated.	 critics	 of	 capitalism	 reply	 that	 the	 policies	 necessary	 to	 seriously	 reduce	
inequality	and	poverty	are	either	impossible	within	a	basically	capitalist	economic	
framework	 or	 unlikely	 to	 be	 carried	 out	 in	 any	 political	 system	 based	 on	
capitalism.
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3. finally,	defenders	of	capitalism	argue	that	the	benefits	of	the	system	outweigh	this	
weak	point.	Inequality	is	not	so	important	if	living	standards	are	rising	and	if	even	
the	poor	have	better	lives	than	they	did	in	previous	times.	This	contention	rests	on	
an	implicit	comparison	with	what	things	would	be	like	if	society	were	organized	
differently	and	is,	accordingly,	difficult	to	assess.	Naturally,	it	seems	more	plausible	
to	those	who	are	relatively	favored	by,	and	content	with,	the	present	economic	sys-
tem	than	it	does	to	those	who	feel	disadvantaged	by	it.

Some	critics	of	capitalism	go	on	to	maintain	that,	aside	from	inequalities	of	income	
and	 ownership,	 the	 inequality	 inherent	 in	 the	 worker–capitalist	 relationship	 is	 itself	
morally	undesirable.	John	Stuart	Mill	found	capitalism	inferior	in	this	respect	to	more	
cooperative	and	egalitarian	economic	arrangements.	“to	work	at	the	bidding	and	for	the	
profit	of	another,”	he	wrote,	“is	not	.	.	.	a	satisfactory	state	to	human	beings	of	educated	
intelligence,	who	have	ceased	to	think	themselves	inferior	to	those	whom	they	serve.”6	
The	ideal	of	escaping	from	a	system	of	“superiors”	and	“subordinates”	was	well	expressed	
by	the	great	German	playwright	and	poet	Bertolt	Brecht	when	he	wrote	that	“he	wants	
no	servants	under	him	/	and	no	boss	over	his	head.”7

Human nature and capitalism

The	theory	of	capitalism	rests	on	a	view	of	human	beings	as	rational	economic	creatures,	
individuals	who	recognize	and	are	motivated	largely	by	their	own	economic	self-interest.	
adam	 Smith’s	 defense	 of	 capitalism,	 for	 instance,	 assumes	 that	 consumers	 have	 full	
knowledge	of	 the	diverse	choices	available	 to	 them	in	the	marketplace.	They	are	 sup-
posed	to	know	the	price	structures	of	similar	products,	to	be	fully	aware	of	product	dif-
ferences,	and	to	be	able	to	make	the	optimal	choice	regarding	price	and	quality.

But	 the	 key	 choices	 facing	 today’s	 consumers	 are	 rarely	 simple.	 from	 foods	 to	
drugs,	automobiles	 to	appliances,	 fertilizers	 to	computers,	 the	modern	marketplace	 is	
a	cornucopia	of	products	whose	nature	and	nuances	require	a	high	level	of	consumer	
literacy.	even	with	government	agencies	and	public	interest	groups	to	aid	them,	today’s	
consumers	are	rarely	an	equal	match	for	powerful	industries	that	can	influence	prices,	
control	product	quality,	and	create	and	shape	markets.	The	effectiveness	of	advertising,	
in	particular,	is	difficult	to	reconcile	with	the	picture	of	consumers	as	the	autonomous,	
rational,	and	perfectly	informed	economic	maximizers	that	economics	textbooks	presup-
pose	when	they	attempt	to	demonstrate	the	benefits	of	capitalism.	consumers	frequently	
fall	short	of	perfect	rationality	and	often	seem	under	the	sway	of		social	and	psychological	
forces	they	are	unaware	of.

according	to	some	critics	of	capitalism,	however,	what	is	objectionable	about	capi-
talism’s	view	of	human	beings	as	essentially	economic	creatures	is	not	this	gap	between	
theory	and	reality	but	rather	the	fact	that	it	presents	little	in	the	way	of	an	ideal	to	which	
either	individuals	or	societies	may	aspire.	as	George	Soros	puts	it,	“humans	are	capable	
of	 transcending	 the	 pursuit	 of	 narrow	 self-interest.	 Indeed,	 they	 cannot	 live	 without	
some	sense	of	morality.	It	is	market	fundamentalism,	which	holds	that	the	social	good	is	
best	served	by	allowing	people	to	pursue	their	self-interest	without	any	thought	for	the	
social	good	.	.	.	that	is	a	perversion	of	human	nature.”8	Not	only	does	capitalism	rest	on	
the	premise	that	people	are	basically	acquisitive,	 individualistic,	and	materialistic,	but	
in	practice	capitalism	strongly	reinforces	those	human	tendencies.	capitalism,	its	critics	
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charge,	presents	no	higher	sense	of	human	mission	or	purpose,	whereas	other	views	of	
society	and	human	nature	do.

christianity,	for	example,	has	long	aspired	to	the	ideal	of	a	truly	religious	commu-
nity	united	in	agape,	selfless	love.	and	socialism,	because	it	views	human	nature	as	malle-
able,	hopes	to	see	people	transformed	from	the	“competitive,	acquisitive	beings	that	they	
are	(and	that	they	are	encouraged	to	be)	under	all	property-dominated,	market-oriented	
systems.”	In	the	more	“benign	environment	of	a	propertyless,	nonmarket	social	system,”	
socialists	believe	that	more	cooperative	and	less	selfish	human	beings	will	emerge.9	Such	
positive	ideals	and	aspirations	are	lacking	in	capitalism—or	so	its	critics	charge.

finally,	an	 implicit	assumption	of	capitalism	is	 that	human	beings	find	increased	
well-being	through	ever	greater	material	consumption.	That’s	why	the	avid	pursuit	of	
economic	gain,	as	mediated	through	the	 invisible	hand	of	 the	market,	 is	 supposed	to	
make	us	all	better-off.	Moreover,	contemporary	capitalism	needs	people	to	keep	on	buy-
ing	and	consuming	goods	for	the	system	to	continue	running.	consumer	demand	makes	
the	economic	wheels	turn.	and	that,	in	turn,	requires	people	in	general	to	choose	work-
ing	more	so	they	can	consume	more	rather	than	working	less,	having	more	leisure,	and	
buying	fewer	things.	however,	this	bias	in	favor	of	material	consumption	runs	up	against	
the	fact,	according	to	social	psychologists,	that	people	today—in	america,	europe,	and	
Japan—are	no	more	pleased	with	their	lives	than	people	were	in	the	1950s,	despite	the	
very	substantial	increase	in	standard	of	living	that	all	these	societies	have	enjoyed.10

competition isn’t WHat it’s cracked up to Be

as	we	have	seen,	one	of	the	key	features	of	capitalism	is	competition.	unfettered	com-
petition	supposedly	serves	the	collective	interest	while	offering	rich	opportunities	for	the	
individual.	But	competition	is	one	of	the	targets	of	capitalism’s	critics.	They	contend	that	
capitalism	breeds	oligopolies	that	eliminate	competition	and	concentrate	economic	power,	
that	a	system	of	corporate	welfare	protects	many	businesses	from	true	marketplace	com-
petition,	and	finally	that	competition	is	neither	generally	beneficial	nor	desirable	in	itself.

capitalism Breeds oligopolies
as	early	as	the	middle	of	the	nineteenth	century,	the	German	philosopher	and	political	
economist	Karl	Marx	(1818–1883)	argued	that	capitalism	leads	to	oligopolies—a	con-
centration	of	property	and	resources,	and	thus	economic	power,	in	the	hands	of	a	few.	
high	costs,	complex	and	expensive	machinery,	intense	competition,	and	the	advantages	
of	large-scale	production	all	work	against	the	survival	of	small	firms,	said	Marx.	Many	see	
proof	of	Marx’s	argument	in	today’s	economy.

Before	the	Industrial	revolution,	capitalism	was	characterized	by	comparatively	free	
and	open	competition	among	a	large	number	of	small	firms.	as	late	as	1832,	for	instance,	
hardly	any	private	firms	in	the	united	States	had	ten	or	more	employees.11	Since	then,	
the	economy	has	come	to	be	dominated	by	a	relatively	small	number	of	enormous	com-
panies	that,	to	a	distressing	extent,	can	conspire	to	set	prices,	eliminate	competition,	and	
monopolize	an	industry.	The	oil	industry	is	a	perfect	example:	The	five	biggest	refiners	in	
the	united	States	control	56	percent	of	the	market	(up	from	35	percent	in	1993).12	or	
take	the	banking	sector.	although	there	are	more	than	8,000	banks	in	the	united	States,	
the	four	top	lenders	control	more	than	35	percent	of	all	deposits	(up	from	5	percent	in	
1998),	and	the	top	ten	financial	institutions	control	54	percent	of	all	financial	assets.13

Capitalism operates 
on the debatable 
assumption that 
human beings find 
increased well-being 
through ever  
greater material 
consumption.

Critics contend that 
capitalism’s 
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today,	the	five	hundred	largest	u.S.	firms	constitute	at	least	three-quarters	of	the	
american	economy.	They	frequently	have	revenues	that	exceed	the	revenues	of	state	gov-
ernments	and	the	gross	domestic	product	(GDp)	of	many	countries:	The	annual	revenue	
of	General	Motors,	for	instance,	is	greater	than	the	GDp	of	more	than	148	countries,	
and	 that	 of	 wal-Mart	 outweighs	 the	 combined	 GDp	 of	 all	 of	 sub-Saharan	 africa.14	
Increasingly	 multinational	 in	 character,	 these	 giant	 corporations	 do	 business	 around	
the	globe,	disavowing	allegiance	to	any	particular	nation.	In	fact,	more	than	a	quarter	
of the	world’s	economic	activity	comes	from	the	two	hundred	largest	corporations.	Since	
the	1980s,	wave	after	wave	of	corporate	takeovers	and	mergers	has	further	accelerated		
the	 trend	 toward	oligopoly	and	ever	greater	 economic	concentration.	The	 latest	wave	
crested	in	2007	with	a	record-setting	$4.74	trillion	worth	of	merger	and	acquisition	deals	
worldwide,	since	then	receding	to	an	annual	rate	of	about	half	that.15

true,	antitrust	laws	have	sometimes	fostered	competition	and	broken	up	monopo-
lies,	 as	 in	 the	 cases	 of	 such	 corporate	 behemoths	 as	 Standard	 oil	 and	 at&t.	 More	
recently,	 the	government	went	 after	Microsoft	 for	 “exclusionary	 and	predatory”	busi-
nesses	practices.	on	the	whole,	however,	such	actions	have	proved	ineffectual	in	halting	
the	concentration	of	economic	power.	and	despite	calls	to	break-up	or	restrict	the	opera-
tions	of	those	banks	and	other	financial	institutions	that	are	so	large	that	the	government	
cannot	 allow	 them	 to	 fail	 without	 endangering	 the	 whole	 economy	 (as	 happened	 in	
2008),	financial	reform	legislation	passed	by	congress	in	2010	and	intended	to	prevent	
future	crises	did	not	address	this	problem	at	all.

Because	of	their	sway	over	the	market	and	their	political	clout,	the	gigantic	corpora-
tions	that	we	know	today	have	so	altered	the	face	of	capitalism	that	adam	Smith	would	have	
trouble	recognizing	it.	as	a	result,	in	terms	of	competition	our	present-day	economic	system	
differs	significantly	from	the	textbook	model	of	capitalism.	one	expert	puts	it	this	way:

In	surveying	the	american	business	system	it	is	obvious	that	competition	still	exists;	
however,	it	is	not	a	perfect	competition.	often	it	is	not	price	competition	at	all.	with	
the	possible	exception	of	 some	farm	markets	where	 there	are	still	 large	numbers	of	
producers	 of	 similar	 and	 undifferentiated	 products	 (wheat,	 for	 instance),	 virtually	
every	producer	of	goods	and	services	has	some	control	over	price.	The	degree	of	con-
trol	 varies	 from	 industry	 to	 industry	 and	 between	 firms	 within	 an	 industry.	
Nevertheless,	it	does	exist	and	it	amounts	to	an	important	modification	in	our	model	
of	a	free-enterprise	economy.16

These	days,	 in	 fact,	 some	of	 the	most	 vigorous	 corporate	 competition	occurs	 not	
in	the	marketplace	but	 in	washington,	D.c.,	where	companies	 jockey	for	competitive	
advantage	by	getting	congress	to	pass	laws	that	help	them	and	hold	back	their	rivals.17	
More	 than	 five	 hundred	 american	 companies	 now	 maintain	 permanent	 offices	 there,	
employing	sixty-one	thousand	lobbyists.18	and	that	doesn’t	include	corporate-sponsored	
foundations,	centers,	and	institutes	that	also	try	to	steer	public	policy	in	profitable,	indus-
try-friendly	directions.	In	this	respect,	the	pharmaceutical	industry	is	a	leader.	In	a	recent	
six-year	period,	it	spent	$759	million	to	influence	fourteen	hundred	congressional	bills.19

corporate Welfare programs protect Businesses
when	the	united	States	slapped	tariffs	ranging	from	8	to	30	percent	on	imported	steel	in	
2001,	it	was	continuing	a	thirty-year	tradition	of	cosseting	the	steel	industry	with	various	
subsidies	and	protections	that	have	cost	the	country	a	small	fortune.	The	tariffs	were	held	
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to	be	necessary	because	of	a	surge	of	imported	steel,	even	though	foreign	steel	imports	
had	declined	27.5	percent	in	the	preceding	four	years.20	Since	then,	the	u.S.	steel	indus-
try	has	also	received	$17	billion	in	subsidies	and	continues	to	win	favorable	trade	deci-
sions	that	limit	foreign	imports—even	as	the	demand	for	steel	exceeds	domestic	supply	
and	the	steel	companies	ring	up	strong	profits.	unfortunately,	what’s	good	for	one	indus-
try	can	be	bad	for	the	rest	of	the	country.	Businesses	that	use	steel,	for	example,	employ	
roughly	forty	times	more	people	than	do	steel	producers.	according	to	the	Institute	for	
International	economics,	until	a	ruling	by	the	world	trade	organization	led	to	the	steel	
tariffs	being	canceled,	between	45,000	and	75,000	jobs	were	lost	because	higher	steel	
prices	made	u.S.	steel-using	industries	less	competitive.21	Similarly,	u.S.	quotas	on	sugar	
imports	in	recent	years	have	resulted	in	the	domestic	price	of	sugar	being	three-and-a-half	
times	the	world	market	price.	as	a	result,	to	survive,	american	candy	makers	have	been	
forced	to	move	production	to	countries	where	sugar	is	cheaper	at	the	cost	of	7,500	to	
10,000	jobs.22

from	1995	to	2002,	u.S.	taxpayers	spent	more	than	$114	billion	on	subsidies	to	
farmers.	congress	then	increased	agricultural	subsidies	in	2002	to	an	estimated	$180	bil-
lion	to	$190	billion	over	the	next	ten	years.	In	a	single	year,	u.S.	spending	on	farm	sub-
sidies	exceeds	the	gross	domestic	product	of	more	than	seventy	nations.23	Most	of	that	
money	goes	to	the	largest	and	wealthiest	farmers;	10	percent	of	the	recipients	receive	65	
percent	of	the	loot.24	when	it	comes	to	cotton,	the	disparity	is	even	greater.	of	the	$19.1	
billion	that	cotton	growers	received	in	a	recent	ten-year	period,	more	than	80	percent	
went	to	only	10	percent	of	the	recipients.25	Meanwhile,	more	than	two	hundred	different	
kinds	of	subsidies	support	america’s	ethanol	program.	The	oil	industry	itself	receives	a	
51-cent	federal	subsidy	for	each	gallon	of	ethanol	it	mixes	with	gasoline,	and	there	is	a	
54-cent	per	gallon	tariff	on	imported	ethanol.26	Subsidies	for	farmers	and	tariffs	on	steel,	
sugar,	 and	 ethanol	 are	only	 the	most	blatant	 examples	of	 the	way	corporate welfare	
assists	business	and	protects	it	from	competition.	Thanks	to	duties,	fees,	and	restrictions	
on	imported	products,	american	consumers	pay	far	more	for	goods	than	they	otherwise	
would.	and	that,	of	course,	is	in	addition	to	what	corporate	subsidies	cost	consumers	as	
taxpayers.

Not	 content	 with	 handcuffing	 their	 foreign	 competition,	 some	 american	 com-
panies	seek	to	benefit	even	more	directly	from	tariffs	and	other	trade	restrictions.	for	
instance,	in	recent	years	the	commerce	Department	has	imposed	anti-dumping	duties	
on	chinese	manufacturers	of	wooden	furniture	who	are	believed	to	sell	their	products	at	
“less	than	fair	value.”	u.S.	law	allows	companies	hurt	by	competition	they	believe	to	be	
unfair	to	submit	to	the	department	every	year	a	list	of	exporters	that	should	be	reviewed.	
The	department	then	has	eighteen	months	to	determine	whether	to	subject	those	foreign	
companies	to	tougher	duties.	fearing	the	uncertainty	of	the	review	process	and	a	possible	
increase	in	duties,	many	chinese	companies	pay	cash	to	the	american	furniture		makers	
in	 return	 for	 being	 removed	 from	 the	 review	 list.	 although	 this	 appears	 to	 be	 legal,	
“	everyone	 in	 the	 industry	 in	 the	u.S.	and	china	understands	 that	 these	payments	are	
clever	shakedowns,”	says	william	Silverman,	a	lawyer	representing	u.S.	furniture	retailers	
who	import	chinese	products.27

every	year	the	federal	government	doles	out	billions	of	dollars	to	private	business	in	
direct	subsidy	programs.	for	example,	the	u.S.	agriculture	Department’s	Market	access	
program	spends	millions	funding	both	generic	and	brand-name	advertising	abroad	for	
american	agricultural	products,28	and	the	u.S.	forest	Service	builds	roads	and	subsidizes	
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logging	 in	national	 forests	 for	 the	benefit	of	private	 timber	companies.29	The	foreign	
Military	financing	program	assists	foreign	countries	to	purchase	u.S.	military	products—
to	the	tune	of	around	$3.3	billion	a	year.	The	u.S.	Department	of	commerce’s	advanced	
technology	program	supports	high-tech	research.	In	practice,	this	has	meant	payments	
of	 $14.5	 million	 to	 General	 electric,	 $34	 million	 to	 at&t,	 and	 a	 whopping	 $50.9	
million	to	Boeing.30	other	government-sponsored	corporate	welfare	programs	include	
the	export	enhancement	program,	the	export-Import	Bank,	and	the	overseas	private	
Investment	corporation.	The	latter	two	agencies	provide	loans	and	financial	guarantees	
for	 corporate	 energy	projects.	among	 the	beneficiaries	 are	unocal,	which	was	 loaned	
$350	 million	 to	 develop	 an	 oil	 and	 gas	 field	 in	 Indonesia,	 and	 exxonMobil,	 which	
received	$500	million	in	financing	to	build	a	pipeline	in	cameroon.31

The	 list	 goes	 on	 and	 on.32	 precise	 figures	 are	 impossible	 to	 come	 by,	 but	 federal	
spending	for	corporate	welfare	is	almost	certainly	greater	than	combined	state	and	fed-
eral	spending	on	social	welfare	programs	for	the	poor.33	In	addition,	there	are	the	tax	
breaks	that	corporations	receive.	a	recent	u.S.	government	report	revealed	that	during	
a	seven-year	period	of	soaring	profits,	55	percent	of	large	u.S.	corporations	had	at	least	
one	year	of	paying	no	tax	at	all.34	It’s	not	surprising,	then,	that	some	american	companies	
pay	more	in	taxes	to	foreign	governments	than	they	do	to	their	own	government—in	
exxonMobil’s	case	five	times	as	much.35

State	governments	also	pamper	business	with	subsidies	and	protectionist	restrictions	
on	competition.	It’s	impossible	to	put	a	price	tag	on	these,	but	looking	at	the	Internet	alone,	
experts	calculate	that	state	impediments	to	buying	and	selling	cost	consumers	$15	billion	
a	year.	for	example,	Georgia	forbids	the	online	sale	of	contact	lenses,	and	oklahoma	the	
online	sale	of	caskets.	and	all	fifty	states	shield	their	car	dealers	from	competition	by	pro-
hibiting	manufacturers	from	selling	directly	to	consumers	over	the	Internet.36	In	addition,	
cities	and	states	frequently	provide	tax	breaks	to	corporations	to	lure	them	to,	or	prevent	
them	from	leaving,	the	local	area.	These	subsidies	cost	taxpayers	$50	billion	a	year,	but	for	
many	reasons,	they	rarely	pay	off	in	jobs	or	higher	overall	tax	revenues.37

as	staggering	as	corporate	welfare	already	is,	it	was	taken	to	a	whole	new	level	in	
2008	by	the	federal	government’s	$700	billion	troubled	assets	relief	program	(tarp).	
put	together	in	response	to	the	financial	meltdown,	tarp	enabled	the	government	to	
purchase	 non-liquid,	 difficult-to-value	 assets	 from	 banks	 and	 other	 financial	 institu-
tions,	 in	particular,	 so-called	collateralized	debt	obligations,	which	had	been	hit	hard	
by	 foreclosures	 caused	 by	 the	 real	 estate	 slump.	 The	 theory	 was	 that	 by	 authorizing	
the	treasury	Department	to	buy	these	“troubled	assets”—assets,	that	is,	that	the	banks	
couldn’t	sell	on	the	open	market	for	the	simple	reason	that	no	one	was	willing	to	buy	
them—tarp	would	increase	the	banks’	liquidity	and	improve	their	balance	sheets,	thus	
stabilizing	the	financial	system.	In	addition	to	“cash	for	trash,”	tarp	provided	funds	for	
the	government	to	purchase	loans	from	and	make	direct	equity	investments	in	the	banks	
themselves,	and	the	treasury	Department	was	creative	in	finding	ways	to	assist	the	banks	
outside	the	tarp	framework	at	a	potential	cost	to	tax	payers	that	was	greater	than	tarp	
itself.	Given	the	crisis	that	the	nation	was	facing,	few	doubt	the	necessity	of	something	
like	tarp	or	of	the	treasury	Department’s	taking	bold	measures.	and	in	the	end	most	
tarp	funds	were	repaid.	Nevertheless,	with	few	strings	attached,	and	with	most	banks	
choosing	to	shore	up	their	bottom	line	by	sitting	on	the	money	(or	using	it	for	executive	
bonuses)	rather	than	to	help	stimulate	the	economy	by	lending	it	out,	the	bailout	repre-
sents	an	unprecedented	commitment	of	taxpayer	money	to	save	what	had	been	some	of	
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the	largest	and	wealthiest	firms	in	the	country,	and	their	well-heeled	managers,	from	the	
consequences	of	their	own	greed,	recklessness,	and	mismanagement.

competition is not a good
Because	the	profit	motive	governs	capitalism,	it	should	not	be	surprising	that	even	those	
companies	 that	preach	 the	doctrine	of	 free	 competition	are	willing	 to	 shelve	 it	when	
collusion	with	other	firms,	or	government	tariffs	and	subsidies,	make	higher	profits	pos-
sible.	how	else	to	explain	the	fact	that	the	united	States	forbids	foreign	companies	from	
owning	airlines	in	america	and	prevents	foreign	airlines	from	flying	routes	that	pick	up	
passengers	at	more	than	one	american	city?	In	these	ways,	capitalism	fails	to	live	up	to	
its	own	ideal.	This	was	something	that	worried	adam	Smith,	who	once	wrote,	“people	of	
the	same	trade	seldom	meet	together,	even	for	merriment	or	diversion,	but	the	conversa-
tion	ends	in	a	conspiracy	against	the	public,	or	in	some	contrivance	to	raise	prices.”38

unlike	adam	Smith,	however,	some	critics	of	capitalism	repudiate	competition	as	
an	ideal,	arguing	that	it	is	neither	beneficial	in	general	nor	desirable	in	itself.	They	point	
to	empirical	studies	establishing	that	in	business	there	is	frequently	a	negative	correla-
tion	between	performance	and	individual	competitiveness.39	In	other	words,	it	is	often	
cooperation,	rather	than	competitiveness,	that	best	enhances	both	individual	and	group	
achievement.	according	to	alfie	Kohn,	the	reason	is	simple:	“trying	to	do	well	and	try-
ing	to	beat	others	are	two	different	things.”40	competition	is	an	extrinsic	motivator;	not	
only	does	it	not	produce	the	kinds	of	results	that	flow	from	enjoying	the	activity	itself,	
but	also	 the	use	of	 extrinsic	motivators	 can	undermine	 intrinsic	motivation	and	 thus	
adversely	affect	performance	in	the	long	run.	The	unpleasantness	of	competition	can	also	
diminish	people’s	performance.

The	critics	also	contend	that	competition	often	precludes	the	more	efficient	use	of	
resources	 that	cooperation	allows.	when	people	work	together,	coordination	of	effort	
and	 an	 efficient	 division	 of	 labor	 are	 possible.	 By	 contrast,	 competition	 can	 inhibit	
economic	coordination,	cause	needless	duplication	of	 services,	 retard	 the	exchange	of	
information,	foster	copious	litigation,	and	lead	to	socially	detrimental	or	counterproduc-
tive	results	such	as	business	failures,	mediocre	products,	unsafe	working	conditions,	and	
environmental	neglect.	when	presented	with	examples	of	the	beneficial	results	of	com-
petition,	the	critics	argue	that	on	closer	inspection	the	supposed	advantages	turn	out	to	
be	short-lived,	illusory,	or	isolated	instances.

exploitation and alienation

Karl	Marx	argued	that	as	the	means	of	production	become	concentrated	in	the	hands	of	
the	few,	the	balance	of	power	between	capitalists	(bourgeoisie)	and	laborers	(proletariat)	
tips	further	in	favor	of	the	bourgeoisie.	Because	workers	have	nothing	to	sell	but	their	
labor,	said	Marx,	the	bourgeoisie	is	able	to	exploit	them	by	paying	them	less	than	the	true	
value	created	by	their	labor.	In	fact,	Marx	thought,	it	is	only	through	such	exploitation	
that	capitalists	are	able	to	make	a	profit	and	increase	their	capital.	and	the	more	capital	
they	 accumulate,	 the	 more	 they	 can	 exploit	 workers.	 Marx	 predicted	 that	 eventually	
workers	would	revolt.	unwilling	to	be	exploited	further,	they	would	rise	and	overthrow	
their	oppressors	and	set	up	an	economic	system	that	would	truly	benefit	all.

The	 development	 of	 capitalist	 systems	 since	 Marx’s	 time	 belies	 his	 forecast.	 Legal,	
political,	and	economic	changes	have	tempered	many	of	the	greedy,	exploitative		dispositions	
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of early	capitalism.	The	twentieth	century	witnessed	legislation	curbing	egregious	worker	
abuse,	 guaranteeing	 a	 minimum	 wage,	 and	 ensuring	 a	 safer	 and	 more	 healthful	 work	
environment.	The	emergence	of	 labor	unions	and	their	subsequent	victories	significantly	
enlarged	 the	worker’s	 share	of	 the	 economic	pie.	 Indeed,	many	of	 the	 specific	measures	
proposed	by	Marx	and	his	collaborator	friedrich	engels	in	the	Communist Manifesto	(1848)	
have	been	 implemented	 in	capitalist	 countries:	 a	program	of	graduated	 income	tax,	 free	
education	for	all	children	in	public	schools,	investiture	of	significant	economic	control	in	the	
state,	and	so	on.

Still,	many	would	say	that	although	democratic	institutions	may	have	curbed	the	
excesses	of	 capitalism,	 they	 can	do	nothing	 to	prevent	 the	 alienation	of	workers	 that	
results	from	having	to	do	unfulfilling	work.	again,	because	of	the	unequal	positions	of	
capitalist	and	worker,	laborers	must	work	for	someone	else—they	must	do	work	imposed	
on	them	as	a	means	of	satisfying	the	needs	of	others.	as	a	result,	they	inevitably	come	to	
feel	exploited	and	debased.	and	this	is	true,	critics	of	capitalism	claim,	not	just	of	manual	
laborers	but	also	of	white-collar	workers,	many	of	whom	identify	with	the	cubicle	dwell-
ers	of	the	cartoon	strip	Dilbert.

But	what	about	workers	who	are	paid	handsomely	for	their	efforts?	They,	too,	said	
Marx,	remain	alienated,	for	as	the	fruits	of	their	labor	are	enjoyed	by	someone	else,	
their	work	ultimately	proves	meaningless	to	them.	The	following	selection	from	Marx’s	
“economic	and	philosophic	Manuscripts”	 (1844)	 summarizes	his	notion	of	aliena-
tion	as	the	separation	of	individuals	from	the	objects	they	create,	which	in	turn	results	
in	one’s	separation	from	other	people,	from	oneself,	and	ultimately	from	one’s	human	
nature:

The	worker	is	related	to	the	product of his labor	as	to	an	alien	object.	for	it	is	clear	.	.	.	
that	the	more	the	worker	expends	himself	 in	work	the	more	powerful	becomes	the	
world	of	objects	which	he	creates	in	face	of	himself,	the	poorer	he	becomes	in	his	inner	
life,	and	the	less	he	belongs	to	himself.	.	.	.	The	worker	puts	his	life	into	the	object,	and	
his	life	then	belongs	no	longer	to	himself	but	to	the	object.	.	.	.	what	is	embodied	in	
the	product	of	his	labor	is	no	longer	his	own.	The	greater	this	product	is,	therefore,	the	
more	he	is	diminished.	The	alienation	of	the	worker	in	his	product	means	not	only	
that	his	labor	becomes	an	object,	assumes	an	external	existence,	but	that	it	exists	inde-
pendently,	outside himself,	and	alien	to	him,	and	that	it	stands	opposed	to	him	as	an	
autonomous	power.	.	.	.

what	constitutes	the	alienation	of	labor?	first,	that	the	work	is	external	to	the	
worker,	that	it	is	not	part	of	his	nature;	and	that,	consequently,	he	does	not	fulfill	him-
self	in	his	work	but	denies	himself.	.	.	.	his	work	is	not	voluntary	but	imposed,	forced 
labor.	It	is	not	the	satisfaction	of	a	need,	but	only	a	means	for	satisfying	other	needs.	Its	
alien	character	is	clearly	shown	by	the	fact	that	as	soon	as	there	is	no	physical	or	other	
compulsion	it	is	avoided	like	the	plague.	external	labor,	labor	in	which	man	alienates	
himself,	is	a	labor	of	self-sacrifice.	.	.	.	finally,	the	external	character	of	work	for	the	
worker	is	shown	by	the	fact	that	it	is	not	his	own	work	but	work	for	someone	else,	that	
in	work	he	does	not	belong	to	himself	but	to	another	person.	.	.	.

we	have	now	considered	the	act	of	alienation	of	practical	human	activity,	labor,	
from	two	aspects:	(1)	the	relationship	of	the	worker	to	the	product of labor	as	an	alien	
object	which	dominates	him	.	.	.	[and]	(2)	the	relationship	of	labor	to	the	act of produc-
tion within labor.	This	is	the	relationship	of	the	worker	to	his	own	activity	as	some-
thing	 alien	 and	 not	 belonging	 to	 him.	 .	 .	 .	 This	 is	 self-alienation	 as	 against	 the	
above-mentioned	alienation	of	the	thing.41
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In	Marx’s	view,	when	workers	are	alienated	they	cannot	be	truly	free.	They	may	have	
the	political	and	social	freedoms	of	speech,	religion,	and	governance,	but	even	with	these	
rights,	individuals	still	are	not	fully	free.	freedom	from	government	interference	and	per-
secution	does	not	necessarily	guarantee	freedom	from	economic	exploitation	and	aliena-
tion,	and	it	is	for	this	kind	of	freedom	that	Marx	and	engels	felt	such	passion.

Some	would	say	that	one	need	not	wade	through	Marxist	philosophy	to	get	a	feel	
for	what	Marx	and	others	mean	by	worker	alienation.	Just	talk	to	workers	themselves,	as	
writer	Studs	terkel	did.	In	different	ways	the	hundreds	of	workers	from	diverse	occupa-
tions	whom	terkel	interviewed	speak	of	the	same	thing:	dehumanization.

Mike	fitzgerald	.	.	.	is	a	laborer	in	a	steel	mill.	“I	feel	like	the	guys	who	built	the	pyra-
mids.	Somebody	built	’em.	Somebody	built	the	empire	State	Building,	too.	There’s	
hard	work	behind	it.	I	would	like	to	see	a	building,	say	the	empire	State,	with	a	foot-
wide	strip	from	top	to	bottom	and	the	name	of	every	bricklayer	on	it,	the	name	of	
every	electrician.	So	when	a	guy	walked	by,	he	could	take	his	son	and	say,	‘See,	that’s	
me	over	there	on	the	45th	floor.	I	put	that	steel	beam	in.’	.	.	.	everybody	should	have	
something	to	point	to.”
	 	 Sharon	atkins	is	24	years	old.	She’s	been	to	college	and	acidly	observes,	“The	first	
myth	that	blew	up	in	my	face	is	that	a	college	education	will	get	you	a	worthwhile	
job.”	for	the	last	two	years	she’s	been	a	receptionist	at	an	advertising	agency.	“I	didn’t	
look	at	myself	as	‘just	a	dumb	broad’	at	the	front	desk,	who	took	phone	calls	and	mes-
sages.	I	thought	I	was	something	else.	The	office	taught	me	differently.”

.	.	.	harry	Stallings,	27,	is	a	spot	welder	on	the	assembly	line	at	an	auto	plant.	
“They’ll	give	better	care	to	that	machine	than	they	will	to	you.	If	it	breaks	down,	there’s	
somebody	out	there	to	fix	it	right	away.	If	I	break	down,	I’m	just	pushed	over	to	the	
other	side	till	another	man	takes	my	place.	The	only	thing	the	company	has	in	mind	is	
to	keep	that	machine	running.	a	man	would	be	more	eager	to	do	a	better	job	if	he	
were	given	proper	respect	and	the	time	to	do	it.”42

• • •

Today’s  eCoNomiC  ChalleNges
capitalism	faces	a	number	of	important	critical	questions,	both	theoretical	and	opera-
tional.	 These	 criticisms	 are	 a	 powerful	 challenge,	 especially	 to	 capitalism	 in	 its	 pure	
laissez-faire	form.	But,	as	we	have	seen,	today’s	capitalism	is	a	long	way	from	the	laissez-
faire	model.	corporate	behemoths	able	to	control	markets	and	sway	governments	have	
replaced	the	small-scale	entrepreneurs	and	free-wheeling	competition	of	an	earlier	day.	
and	governments	 in	all	 capitalist	 countries	actively	 intervene	 in	 the	economic	 realm;	
they	endeavor	to	assist	or	modify	the	so-called	invisible	hand;	and	over	the	years	they	
have	reformed	or	supplemented	capitalism	with	programs	intended	to	enhance	the	secu-
rity	of	the	workforce	and	increase	the	welfare	of	their	citizens.

This	reality	complicates	the	debate	over	capitalism.	Its	defenders	may	be	advocating	
either	the	pure	laissez-faire	ideal	or	the	modified	state	welfare	capitalism	that	we	in	fact	
have.	Likewise,	those	who	attack	the	laissez-faire	ideal	may	do	so	on	behalf	of	a	modified,	
welfarist	capitalism,	or	they	may	criticize	both	forms	of	capitalism	and	defend	some	kind	
of	socialism,	in	which	private	property	and	the	pursuit	of	profit	are	no	longer	governing	
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economic	principles.	we	thus	have	a	three-way	debate	over	the	respective	strengths	and	
weaknesses	of	laissez-faire	capitalism,	state	welfare	capitalism,	and	socialism.

The	rest	of	this	chapter	leaves	this	fundamental	debate	behind.	Instead	of	looking	at	
criticisms	of	capitalism	in	general	and	at	issues	relevant	to	any	capitalist	society,	it	exam-
ines	some	of	the	more	specific	socioeconomic	challenges	facing	the	united	States	today.	
These	 include	 (1)	 the	 decline	 of	 american	 manufacturing	 and	 the	 related	 problems	
posed	by	the	outsourcing	of	jobs	and	the	growing	u.S.	trade	deficit;	(2)	business’s	obses-
sion	with	short-term	results;	(3)	and	changing	attitudes	toward	work.

tHe decline of american manufacturing

historically,	capitalists	have	made	money	by	producing	goods.	Manufacturing	was	the	
backbone	of	the	american	economy	and	the	basis	of	our	prosperity.	In	industry	after	
industry,	however,	u.S.	companies	have	conceded	manufacturing	dominance	to	foreign	
competitors.	today,	for	example,	one	can’t	buy	a	television	made	in	the	united	States,	
walmart	employs	more	people	than	the	Big	Three	automakers	do,	and	more	americans	
work	in	government	than	in	manufacturing.	whereas	manufacturing	accounted	for	27	
percent	of	GDp	in	the	mid-1960s,	since	then	it	has	fallen	to	half	that,43	and	for	the	first	
time	since	the	Industrial	revolution,	manufacturing	employs	less	than	10	percent	of	the	
american	workforce.44

Since	the	1980s,	many	u.S.	manufacturers	have	been	closing	up	shop	or	curtailing	
their	operations	and	becoming	marketing	organizations	for	other	producers,	usually	for-
eign.	The	result	is	the	evolution	of	a	new	kind	of	company:	manufacturers	that	do	little	
or	no	manufacturing.	They	may	perform	a	host	of	profit-making	functions—from	design	
to	distribution—but	they	lack	their	own	production	base.	Instead,	they	outsource,	buy-
ing	 parts	 or	 whole	 products	 from	 other	 producers,	 both	 at	 home	 and	 abroad.45	 The	
traditional	vertical	structure	of	manufacturing,	in	which	the	manufacturer	makes	nearly	
all	crucial	parts,	is	thereby	replaced	by	a	network	of	small	operators.	companies	that	in	
years	past	were	identified	with	making	goods	of	all	sorts	now	are	likely	to	produce	only	
the	package	and	the	label.	In	contrast	to	traditional	manufacturers,	they	have	become,	in	
current	business	jargon,	hollow corporations.
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proponents	of	the	new	system	describe	it	as	flexible	and	efficient,	a	logical	outcome	
of	the	drive	to	lower	the	costs	of	doing	business.	But	critics	worry	whether	the	united	
States	can	prosper	without	a	strong	manufacturing	base.	as	tsutomu	ohshima,	a	senior	
manufacturing	director	of	toyota	Motor	corporation,	puts	it:	“You	can’t	survive	with	
just	a	service	industry.”46	In	wages,	productivity,	and	innovation,	the	service	sector	fails	to	
compare	with	basic	industry.	Manufacturing	jobs	generate	significantly	more	goods	and	
services	from	other	industries	than	do	service	jobs,	and	three	times	as	many	additional	
employment	opportunities.47	Because	the	rate	of	technical	change	is	higher	in	manufac-
turing	than	in	other	sectors,	it’s	hard	to	imagine	the	united	States	sustaining	its	techno-
logical	leadership	with	a	withered	manufacturing	sector.48

outsourcing Jobs
as	america’s	manufacturing	base	dwindles	and	u.S.	firms	outsource	more	and	more	of	
their	operations,	over	1.3	million	manufacturing	jobs	have	moved	abroad	since	1992.49	
That’s	not	surprising	when	a	Barbie	doll	that	retails	in	america	for	$9.99	costs	only	35	
cents	 for	a	chinese	 factory	to	make,	 including	the	price	of	 labor.50	But	 it’s	no	 longer	
just	blue-collar	 jobs	that	are	disappearing.	Many	upscale,	nonmanufacturing	jobs	also	
are	migrating	overseas.	engineers,	financial	 analysts,	 computer	 technicians,	 and	other	
white-collar	workers	living	in	countries	such	as	russia,	India,	and	the	philippines	now	
handle	airline	reservations,	design	chips,	edit	books,	draw	architectural	blueprints,	pro-
vide	accounting	services,	process	loans	and	insurance	claims,	and	engage	in	research	and	
development	 for	american	corporations.51	with	54	percent	of	 the	1,000	 largest	u.S.	
companies	outsourcing	or	planning	to	outsource	white-collar	jobs,	some	experts	predict	
that	at	least	300,000	white-collar	jobs	will	flow	overseas	every	year	through	2015,	for	
a	 total	 loss	of	3.4	million	 jobs.52	Because	 skilled,	highly	educated	 foreigners	work	 for	
far	 less	 than	 do	 their	 american	 counterparts,	 outsourcing	 these	 jobs	 overseas	 makes	
u.S.	firms	leaner	and	more	profitable.	But	can	america	lose	these	jobs	and	still	prosper,	
especially	if	outsourcing	also	exerts	downward	pressure	on	the	salaries	of	the	jobs	that	
remain?	That’s	the	question	that	is	worrying	more	and	more	people.

Most	mainstream	economists	are	upbeat.	They	believe	that	outsourcing	jobs	increases	
shareholder	wealth	and	benefits	consumers	by	keeping	prices	down	and	that	as	old	jobs	
move	overseas,	 the	economy	will	create	new	ones	at	home—higher-level	 jobs	that	add	
greater	product	value	than	the	lost	jobs	did.	although	they	can’t	predict	the	new	industries	
and	occupations	that	will	emerge	to	replace	the	old	ones,	these	economists	are	confident	
that	it	will	happen.	even	in	this	optimistic	scenario,	however,	there	are	genuine	human	
costs.	Sometimes	economists	refer	to	this	downside	as	“short-term	friction,”	but	of	course	
that’s	not	how	it	feels	to	those	workers	whose	relatively	high-paying	jobs	are	outsourced.	
They	still	have	bills	and	mortgages	to	pay.	and	there’s	no	reason	to	suppose	that	they	will	
be	the	ones	who	eventually	fill	the	“replacement”	positions	that	the	economy	will	suppos-
edly	create.	Moreover,	 if	they	remain	unemployed,	settle	for	lower-paid	work,	or	retire	
early,	their	lowered	incomes	affect	their	families,	communities,	and	local	businesses.	In	
this	way,	then,	the	welfare	of	some	is	being	sacrificed	for	the	greater	good	of	society.

a	 minority	 of	 economists,	 however,	 are	 challenging	 the	 rosy	 assumption	 that,	
despite	the	costs,	outsourcing	benefits	america	overall.53	Going	back	to	the	nineteenth-
century	 economist	 David	 ricardo,	 conventional	 economic	 theory	 has	 taught	 that	 a	
country	should	focus	on	producing	for	the	world	market	those	goods	in	which	it	has	
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a	comparative advantage—the	goods	that	it	can	produce	at	a	lower	opportunity	cost	
than	other	countries	can	(that	is,	that	it	can	produce	more	cheaply	relative	to	other	goods	
than	is	the	case	in	other	countries).*	If	countries	sell	what	they	are	comparatively	better	
at	producing	and	buy	from	other	countries	what	those	countries	are	comparatively	bet-
ter	at	producing,	then	free	trade	benefits	everyone.	But	the	situation	changes,	or	so	some	
economists	are	now	arguing,	if	a	country’s	competitive	edge	comes	solely	from	cheaper	
labor,	especially	in	a	world	in	which	advanced	telecommunication	makes	it	possible	for	
brainpower	to	zip	around	the	world.	In	this	case,	there’s	no	identifiable	point	at	which	
the	outsourcing	process	should	stop:	even	the	so-called	replacement	jobs	will	move	over-
seas.	In	theory,	of	course,	wages	in	countries	such	as	china	and	India	should	eventually	
rise	to	the	point	where	outsourcing	provides	no	benefit	to	american	firms.	But	it	will	
be	decades	and	decades	before	that	happens,	if	it	ever	does,	and	in	the	meantime	white-	
collar	wages	in	the	united	States	have	a	long	way	to	fall.	In	addition,	if	cheaper	white-	
collar	labor	slashes	the	prices	of	those	exports	in	which	the	united	States	has	a	comparative	
advantage,	that	could	hurt	the	economy	overall.	for	these	reasons,	even	paul	Samuelson,	
the	dean	of	american	economists,	has	acknowledged	that	“comparative	advantage	cannot	
be	counted	on	to	create	.	.	.	net	gains	greater	than	net	losses	from	trade.”54

the u.s. trade deficit
for	forty	years,	the	united	States	has	been	steadily	losing	its	share	of	both	foreign	and	
domestic	markets.	The	nation’s	huge	balance-of-trade	deficit	is	the	most	visible	sign	of	
this.	after	decades	and	decades	of	trade	surpluses,	the	united	States	has	posted	a	trade	
deficit	every	year	since	1975.	america	currently	imports	twice	as	much	merchandise	as	it	
exports.	Before	the	recent	recession	slowed	its	growth,	our	trade	deficit	had	burgeoned	to	
over	$700	billion	annually,	equivalent	to	almost	6	percent	of	our	gross	domestic	product	
(GDp).	with	the	country’s	continuing	trade	deficits,	its	reliance	on	foreign	borrowing	
has	increased,	and	foreign	creditors	now	provide	two-thirds	of	america’s	net	domestic	
investment.	today	we	owe	the	rest	of	the	world	around	$3	trillion	(one-third	of	it	to	the	
chinese)—twice	what	we	owed	in	2000.55

Some	economists	believe	that	it	is	irrelevant	that	the	united	States	buys	more	than	it	
sells.	although	we	are	now	the	world’s	largest	debtor	nation,	they	reason,	we	are	still	the	
world’s	largest	and	most	important	economy,	so	foreigners	don’t	mind	lending	us	money.	
other	economists,	however,	are	worried	by	the	country’s	consumption-happy	ways.	They	
fear	 that	 the	 united	 States	 is	 creating	 unsustainable	 global	 imbalances—imbalances	
that	they	see	as	the	root	cause	of	the	global	economic	crisis.56	In	their	view,	unless	both	
domestic	 savings	 and	 the	 production	 of	 tradable	 goods	 increase	 dramatically,	 these	
imbalances	will	go	on	causing	economic	pain	at	home	and	serious	dislocations	abroad.57	
Many	 economists	 also	 worry	 that	 its	 growing	 trade	 deficit	 makes	 the	 united	 States	
vulnerable	to	economic	extortion.	what	happens,	they	ask,	if	foreigners	choose	to	stop	
financing	our	debt?	finally,	 the	trade	deficit	and	our	growing	international	debt	have	
meant	an	enormous	transfer	of	american	assets	into	foreign	hands.	The	rest	of	the	world	
now	 owns	 significantly	 more	 of	 the	 united	 States	 than	 it	 owns	 of	 other	 countries—
equivalent	to	more	than	10	percent	of	the	total	combined	value	of	the	stock	market	and	

*Comparative	advantage	does	not	mean	absolute	advantage.	what	ricardo	showed	was	that	two	countries	can	
benefit	from	trade	even	if	one	is	better	(or	more	efficient)	than	the	other	at	producing	everything.

As the United States 
continues to run an 

enormous trade 
deficit, its foreign 
borrowing keeps 
increasing—with 

risky consequences, 
according to some 

economists.
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all	residential	real	estate	in	the	united	States.	and	this	gap	expands	every	year	as	assets,	
dividends,	and	interest	flow	to	foreign	owners.58

exclusive focus on tHe sHort term

observers	of	the	business	scene	have	long	charged	that	u.S.	companies	are	preoccupied	
with	short-term	performance	at	 the	expense	of	 long-term	strategies.	according	to	the	
critics,	 this	 short-term focus	 tends	 to	make	u.S.	 corporations	unimaginative,	 inflex-
ible,	 and	ultimately	uncompetitive.	These	business	 strategists	urge	u.S.	 companies	 to	
become	more	visionary—to	define	long-term	goals	and	to	be	willing	to	stick	to	them	
even	at	the	expense	of	short-term	profit.	Some	businesspeople	have	accepted	that	advice,	
as	evidenced	by	the	willingness	of	amazon	and	other	dot-com	companies	to	lose	money	
for	years	as	they	attempt	to	build	market	share.	Yet	many	american	companies	appear	
less	willing	than	foreign	rivals	to	gamble	on	long-term	research	and	development	or	to	
sacrifice	current	profits	for	benefits	ten	or	fifteen	years	into	the	future.	By	comparison	
with	countries	such	as	Germany	and	Japan,	established	u.S.	corporations	continue	to	
be	obsessed	with	their	stock	market	performance	and	to	govern	themselves	far	more	by	
short-term	indicators	such	as	share	value	and	quarterly	profits.	as	a	result,	 they	often	
sacrifice	capital	improvements	or	fail	to	make	strategic	investments.59	Some	worry	that	
america	may	lose	its	technological	edge	because	of	this.60

an	 exclusive	 focus	 on	 the	 short	 term	 can	 also	 encourage	 dubious	 business	 prac-
tices.	as	management	 consultants	adrian	Slywotsky	 and	richard	wise	write,	 “Many	
[american]	 companies	 with	 apparently	 strong	 growth	 records	 in	 recent	 years	 have	
achieved	them	through	relatively	short-term,	unsustainable	tactics—acquisitions,	inter-
national	expansion,	price	increases,	or	accounting	gimmicks.”61	Indeed,	many	theorists	
blame	the	financial	meltdown	of	2008–09	on	a	short-term	focus	on	profits	that	ignored	
long-term	risks.62

Moreover,	 there’s	 no	 question	 that	 corporate	 america’s	 obsession	 with	 short-
term	 performance—when	 coupled	 with	 what	 former	 federal	 reserve	 chairman	 alan	
Greenspan	famously	called	“infectious	greed”63—has	created	a	high-pressure	economic	
environment	conducive	to	fraudulent	behavior.	Since	the	exposure	of	criminal	conduct	
at	enron	in	late	2001,	a	long	list	of	companies—including	adelphia	communications,	
computer	associates,	Dynegy,	Global	crossing,	Qwest,	rite	aid,	tyco	International,	
worldcom,	Xerox,	and	fannie	Mae,	to	name	the	best-known	cases—have	been	found	
to	have	manipulated	financial	data	or	committed	outright	fraud	so	as	to	appear	to	meet	
their	 short-term	financial	 goals.	These	 and	other	 revelations	 of	 unethical	 conduct,	 in	
turn,	have	weakened	the	trust	necessary	for	the	efficient	functioning	of	our	economic	
system.	That	is	why	president	George	w.	Bush	once	stated	that	“america’s	greatest	eco-
nomic	need	is	higher	ethical	standards.”	although	it’s	true,	as	he	also	said,	that	“in	the	
long	run,	there’s	no	capitalism	without	conscience;	there	is	no	wealth	without	character,”	
Bush	may	have	neglected	the	extent	to	which	a	relentless	emphasis	on	short-term	results	
pressures	some	of	the	nation’s	most	prominent	business	leaders	to	do	things	they	nor-
mally	wouldn’t	do.64	as	one	business	ethicist	writes:

Managing	a	corporation	with	the	single	measure	of	share	price	is	like	flying	a	747	for	
maximum	speed.	You	can	shake	the	thing	apart	in	the	process.	It’s	like	a	farmer	forcing	
more	and	more	of	a	crop	to	grow,	until	the	soil	is	depleted	and	nothing	will	grow.	or	like	
an	athlete	using	steroids	to	develop	muscle	mass,	until	the	body’s	health	is	damaged.

Many observers 
believe that American 
corporations are too 
focused on 
short-term 
performance.

An obsession with 
short-term 
performance can 
lead to fraudulent 
behavior.
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enron’s	problem	was	not	a	lack	of	focus	on	shareholder	value.	The	problem	was	a	
lack	of	accountability	to	anything	except	share	value.	This	contributed	to	a	mania,	a	
detachment	from	reality.	and	it	led	to	a	culture	of	getting	the	numbers	by	any	means	
necessary.65

cHanging attitudes toWard Work

Some	commentators	believe	that	the	socioeconomic	problems	facing	us	today	include	
not	only	a	shrunken	manufacturing	sector,	outsourced	jobs,	a	trade	deficit,	and	a	short-
term	 performance	 mentality	 but	 also	 the	 challenge	 of	 coming	 to	 grips	 with	 people’s	
changing	attitudes	toward	government,	social	institutions,	business,	and	work.	and	with	
regard	to	work	in	particular,	there’s	little	question	that,	in	recent	decades,	people’s	ideas	
about	its	value	and	the	role	it	should	play	in	their	lives	have	been	evolving.	The	fabled	
american	work	ethic	seems	to	be	fading	away.	or	is	it?

at	first	glance	the	answer	would	seem	to	be	no.	after	all,	americans	work	a	lot.	In	
fact,	per	person	they	now	work	20	percent	more	than	they	did	in	1970,	more	than	work-
ers	in	any	other	highly	industrialized	country.	By	contrast,	the	Japanese	work	17	percent	
and	the	french	24	percent	less	than	they	used	to.66	But	appearances	can	be	deceptive.

The	so-called	work ethic	values	work	for	its	own	sake,	seeing	it	as	something	neces-
sary	for	every	person.	It	also	emphasizes	the	belief	that	hard	work	pays	off	in	the	end	and	
is	thus	part	and	parcel	of	the	american	Dream.	“If	you	work	hard	enough,”	the	expression	
goes,	“you’ll	make	it.”	today,	however,	only	one	in	three	people	believes	this,	down	from	
60	percent	in	a	1960	survey.67	In	addition,	some	experts	believe	that	as	people	become	less	
optimistic	about	the	future	and	begin	to	doubt	that	their	efforts	will	pay	off,	they	become	
less	interested	in	work	than	in	looking	out	for	themselves.	paul	Kostek,	a	career	develop-
ment	expert,	contends	that	“people	more	so	than	ever	are	looking	out	for	themselves	and	
focus	on	what	they	want	out	of	their	career	as	the	old	social	contract	is	broken.”	“I	see	
more	of	a	‘me-first’	attitude,”	adds	management	professor	abigail	hubbard.68

In	addition,	with	increased	education,	people	are	rearranging	their	ideas	about	what’s	
important	and	about	what	they	want	from	life.	The	evidence	can	be	seen	in	the	work-
place	itself.	for	example,	it	is	not	uncommon	for	operative	workers	to	balk	at	doing	the	
monotonous	tasks	their	ancestors	once	accepted,	albeit	grudgingly.	Loyalty	to	employers	
seems	on	the	decline,	and	loyalty	to	fellow	workers	seems	on	the	rise.	turnover	rates	in	
many	industries	are	enough	to	make	discontinuity	an	expensive	problem.	organizational	
plans,	 schedules,	 and	demands	no	 longer	carry	 the	authoritative	clout	 they	once	did;	
workers	today	often	subordinate	them	to	personal	needs.	Moreover,	employee	sabotage	
and	violence,	once	unheard-of,	occur	frequently	enough	today	to	worry	management.

according	to	an	international	survey	about	what	matters	to	people	in	different	cul-
tures,	americans	place	work	eighth	in	importance	behind	values	such	as	their	children’s	
education	and	a	 satisfactory	 love	 life.	 (In	 Japan,	by	contrast,	work	 ranks	 second	only	
to	good	health.)69	another	 survey	reveals	 that	more	and	more	americans—both	men	
and	women—are	shelving	job	success	to	be	with	their	families.70	although	generalizing	
about	people’s	attitudes	toward	work	 is	difficult,	basically	employees	today	seem	will-
ing	to	work	hard	at	tasks	they	find	interesting	and	rewarding	as	long	as	they	have	the	
freedom	to	influence	the	nature	of	their	jobs	and	pursue	their	own	lifestyles.	They	have	
a	growing	expectation	that	work	should	provide	self-respect,	nonmaterial	rewards,	and	
substantial	opportunities	for	personal	growth.	and	they	have	a	growing	willingness	to	
demand	individual	rights,	justice,	and	equality	on	the	job.

People’s attitudes 
about work are 

changing, and some 
worry that the 

famous American 
work ethic is 

disappearing.

sUmmary
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If	industry	is	to	improve	productive	capacity	and	be	competitive,	it	must	seriously	
confront	these	changing	social	attitudes.	as	paul	Bernstein	argues,	it	is	counterproduc-
tive	to	compare	today’s	worker	with	an	idealized	worker	of	yesteryear.	rather,	we	must	
acknowledge	that	we	have	a	new	work	ethic,	which	in	Bernstein’s	words	

is	part	 and	parcel	of	 the	 individual	desire	 for	meaningful	 and	challenging	 labor	 in	
which	some	autonomy	is	an	 integral	 feature.	an	increasingly	professionalized	work	
force	will	not	accept	a	golden	embrace	unless	it	is	accompanied	by	fulfilling	jobs	that	
have	been	designed	for	a	labor	force	that	sees	work	in	relation	to	family,	friends,	leisure	
and	self-development.	work,	for	most	of	us,	continues	as	an	important	part	of	our	
lives,	but	only	in	relation	to	our	total	experience.71

s T u d y  C o r N e r
Key terms and COnCepts

alienation
capital
capitalism
comparative advantage
competition
corporate welfare
exploitation
financial capitalism

globalized capitalism
hollow corporations
industrial capitalism
invisible hand
laissez faire
mercantile capitalism
natural right to property
oligopolies

outsource
profit motive
short-term focus
socialism
state welfare capitalism
work ethic
worker control socialism

pOints tO review

• how capitalism, socialism, and worker control socialism 
differ (p. 116)

• the story of the Fugger dynasty (p. 117)

• five historical stages of capitalism and their characteristics 
(pp. 117–118)

• four key features of capitalism (pp. 119 – 121)

• criticisms of the natural-right-to-property argument for 
capitalism (p. 122)

• how the invisible hand guides self-interest in a socially 
beneficial direction (pp. 123–124)

• responses to criticisms of capitalism because of inequality 
and poverty (pp. 125–126)

• capitalism’s questionable assumptions about human 
nature (pp.126–127)

• oligopolies and corporate welfare under capitalism  
(pp. 127–131)

• why some critics reject competition as an ideal (p. 131)

• different ways workers are alienated, according to Marx  
(p. 132)

• the decline of American manufacturing, its manifestations 
and implications (pp. 134–135)

• conflicting views of outsourcing (pp. 135–136)

• why the trade deficit causes some economists to worry 
(pp. 136–137)

• negative consequences of an exclusive focus on the short 
term (p. 137)

• changes in the work ethic (pp. 138–139)

fOr fUrther refLeCtiOn

1. What do you see as the strongest moral consideration in favor of capitalism? What do you see as the strongest objection to it?

2. How capitalist is our economic system today?

3. What do you see as the major economic challenges facing our society today and, in particular, your generation?
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inCreased stUdent LOads, myriad prOfessiOnaL  

obligations, and shrinking school budgets have sent many 
public school teachers scurrying for teaching materials to 
facilitate their teaching.

They don’t have to look far. Into the breach has stepped 
business, which is ready, willing, and able to provide print and 
audiovisual materials for classroom use.72 These industry-
supplied teaching aids are advertised in educational journals, 
distributed directly to schools, and showcased at educational 
conventions.

Clearasil, for example, distributes a teaching aid and color 
poster called “A Day in the Life of Your Skin.” Its message is 
hard to miss: Clearasil is the way to clear up your pimples. 
Domino’s Pizza supplies a handout that is supposed to help 
kids learn to count by tabulating the number of pepperoni 
wheels on one of the company’s pizzas. Chef Boyardee spon-
sors a study program on sharks based on its “fun pasta,” 
which is shaped like sharks and pictured everywhere on its 
educational materials.

The list goes on. General Mills supplies educational pam-
phlets on Earth’s “great geothermic ‘gushers’” along with the 
company’s “Gushers” snack (a candy filled with liquid). The 
pamphlets recommend that teachers pass the “Gushers” 
around and then ask the students as they bite the candy, 
“How does this process differ from that which produces 
erupting geothermic phenomena?” In an elementary school 
in Texas, teachers use a reading program called “Read-A-
Logo.” Put out by Teacher Support Software, it encourages 
students to use familiar corporate names such as McDonald’s, 
Hi-C, Coca-Cola, or Cap’n Crunch to create elementary sen-
tences, such as “I had a hamburger and a Pepsi at 
McDonald’s.” In other grade schools, children learn from 

Exxon’s Energy Cube curriculum that fossil fuels pose few 
environmental problems and that alternative energy is costly 
and unattainable. Similarly, materials from the American Coal 
Foundation teach them that the “earth could benefit rather 
than be harmed from increased carbon dioxide.” Courtesy of 
literature from the Pacific Lumber Company, students in 
California learn about forests; they also get Pacific Lumber’s 
defense of its forest-clearing activities: “The Great American 
Forest . . . is renewable forever.” At Pembroke Lakes elemen-
tary school in Broward County, Florida, ten-year-olds learned 
how to design a McDonald’s restaurant, and how to apply and 
interview for a job at McDonald’s, thanks to a seven-week 
company-sponsored class intended to teach them about the 
real world of work.

“It’s a corporate takeover of our schools,” says Nelson 
Canton of the National Education Association. “It has nothing 
to do with education and everything to do with corporations 
making profits and hooking kids early on their products.” “I call 
it the phantom curriculum,” adds Arnold Fege of the National 
PTA, “because the teachers are often unaware that there’s 
subtle product placement.” There’s nothing subtle, however, 
about the product placement in Mathematics Applications and 
Connections, a textbook used by many sixth graders. It begins 
its discussion of the coordinate system with an advertisement 
for Walt Disney: “Have you ever wanted to be the star of a 
movie? If you visit Walt Disney–MGM Studios Theme Park, you 
could become one.” Other math books are equally blatant. 
They use brand-name products like M&Ms, Nike shoes, and 
Kellogg’s Cocoa Frosted Flakes as examples when discussing 
surface area, fractions, decimals, and other concepts.

All this is fine with Lifetime Learning Systems, a market-
ing firm that specializes in pitching to students the products 

Case 4.1

hucksters in the Classroom
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of its corporate customers. “[Students] are ready to spend 
and we reach them,” the company brags, touting its “custom-
made learning materials created with your [company’s] spe-
cific  marketing objectives in mind.” Given the buying power of 
schoolchildren and teenagers today, not to mention their abil-
ity to influence spending by their parents, it’s not surprising 
that many corporations see education marketing as a cost-
effective way to build brand loyalty.

Corporate America’s most dramatic venture in the class-
room, however, is Channel One, a television newscast for 
middle and high school students, beaming into classrooms 
around the country. The broadcasts are twelve minutes 
long—ten minutes of news digest with slick graphics and two 
minutes of commercials for Levi’s jeans, Gillette razor blades, 
Head & Shoulders shampoo, Snickers candy bars, and other 
familiar products. Although a handful of states have banned 
Channel One, millions of American teens see it every school 
day. Alloy Media, which acquired Channel One in 2007, pro-
vides cash-hungry schools with thousands of dollars worth of 
electronic gadgetry, including TV monitors, satellite dishes, 
and video recorders, if the schools agree to show the broad-
casts. In return, the schools are contractually obliged to 
broadcast the program in its entirety to all students at a single 
time on 90 to 95 percent of the days that school is in session. 
The show cannot be interrupted, and teachers do not have 
the right to turn it off.

For their part, students seem to like Channel One’s fast-
paced MTV-like newscasts. “It was very interesting and it 
appeals to our age group,” says student Angelique Williams. 
“One thing I really like was the reporters were our own age. 
They kept our attention.” But educators wonder how much 
students really learn. A University of Michigan study found 
that students who watched Channel One scored only 
3.3 percent better on a thirty-question test of current events 
than did students in schools without Channel One. Although 
researchers called this gain so small as to be educationally 
unimportant, they noted that all the Channel One students 
remembered the  commercials. That, of course, is good 

news for Alloy Media, which charges advertisers $157,000 
for a thirty-second spot. That price sounds high, but com-
panies are willing to pay it because Channel One delivers a 
captive, narrowly targeted audience.

That captive audience is exactly what worries the critics. 
Peggy Charren of Action for Children’s Television calls the 
project a “great big, gorgeous Trojan horse. . . . You’re selling 
the children to the advertisers. You might as well auction off 
the rest of the school day to the highest bidders.” On the 
other hand, Principal Rex Stooksbury of Central High School 
in Knoxville, which receives Channel One, takes a different 
view. “This is something we see as very, very positive for the 
school,” he says. And as student Danny Diaz adds, “We’re 
always watching commercials” anyway.

disCUssiOn QUestiOns

1.	 What explains industry’s thrust into education? Is it 
consistent with the basic features of capitalism?

2.	 Have you had any personal experience with industry-
sponsored educational materials? What moral issues, if 
any, are raised by the affiliation between education and 
commercial interests? Does commercial intrusion into 
schools change the nature of education? What values and 
beliefs does it instill in children?

3.	 Do you think students have a “moral right” to an educa-
tion free of commercial indoctrination? If you were a 
parent of school-age children, would you be concerned 
about their exposure to commercials and corporate 
propaganda?

4.	 If you were a member of a school board contemplating 
the use of either industry-sponsored materials or Channel 
One, what would you recommend? Do you think that 
industry in general and Channel One in particular are 
intentionally using teachers and students as a means to 
profit? Or do they have a genuine concern for the educa-
tion process? In either case, if teachers and students 
benefit from these educational materials or from viewing 
Channel One, is there any ground for concern?
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the United states is a CapitaList COUntry, 

and our system of medical care is, to a significant extent, 
organized for profit. True, many hospitals are nonprofit, but 
the same cannot be said of doctors, who, judged as a whole, 
form an extremely affluent and privileged occupational group.

Sometimes physicians themselves seem a little uncomfort-
able about the business aspect of their professional lives or 
worry that outsiders will misinterpret their attention to eco-
nomic matters. For example, the professional journal Medical 
Economics, which discusses such pocketbook issues as mal-
practice insurance, taxes, fees, and money management (“Are 
You Overpaying Your Staff?” is a typical cover story), works 
hard at not being available to the general public. When a sub-
scriber left his copy on a commercial airliner, another reader 
found it and sent the mailing label to the magazine; the maga-
zine’s editor sent a cautionary note to the subscriber. The editor 
advises readers to “do your part by restricting access to your 
personal copies of the magazine. Don’t put them in the waiting 
room, don’t leave them lying about in the examination rooms, 
and don’t abandon them in public places.”73

Medical Economics probably suspects that even in our 
capitalist society many people, including probably most doc-
tors, would not like to think of physicians simply as medical 
entrepreneurs who are in it for the money. And, indeed, many 
people here and many more in other countries criticize our 
medical system for being profit oriented. They think medical 
care should be based on need and that ability to pay should 
not affect the quality of medical treatment one receives. 
Interestingly, though, some people criticize medical practice 
in the United States as being insufficiently market oriented; 
prominent among them was the late Milton Friedman, a 
Nobel Prize–winning economist at the University of Chicago.

Friedman was a long-standing critic of occupational licen-
sure in all fields. His reasoning is straightforward: Licensure—
the requirement that one obtain a license from a recognized 
authority in order to engage in an occupation—restricts entry 
into the field. Licensure thus permits the occupational or pro-
fessional group to enjoy a monopoly in the provision of serv-
ices. In Friedman’s view, this contravenes the principles of a 
free market to the disadvantage of us all.

Friedman had no objection to certification—that is, to 
public or private agencies certifying that an individual has 
certain skills. But he rejected the policy of preventing people 
who do not have such a certificate from practicing the occu-
pation of their choice. Such a policy restricts freedom and 
keeps the price of the services in question artificially high. 
When one reads the long lists of occupations for which some 
states require a license—librarians, tree surgeons, pest con-
trollers, well diggers, barbers, carpet installers, movie projec-
tionists, florists, upholsterers, makeup artists, even potato 
growers, among many others74—Friedman’s case gains 
plausibility. But Friedman pushed his argument to include all 
occupations and professions.

Does this mean we should let incompetent physicians 
practice? Friedman would say yes.75 In his view, the American 
Medical Association (AMA) is simply a trade union, though 
probably the strongest one in the United States. It keeps the 
wages of its members high by restricting the number of those 
who can practice medicine.

The AMA does this not only through licensure but also, 
even more effectively, through controlling the number of 
medical schools and the number of students admitted to 
them. Today, for instance, over 42,000 applicants vie every 
year for roughly 18,000 medical school vacancies. The  medical 

Case 4.2

Licensing and Laissez faire
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profession, Friedman charged, limits entry into the field both 
by turning down applicants to medical school and by making 
standards for admission and licensure so difficult as to dis-
courage many young people from ever trying to gain admis-
sion. And, in fact, fewer students apply to medical school these 
days than in the 1990s.

Viewed as a trade union, the AMA has been singularly 
effective. As recently as the 1920s, physicians were far down 
the list of professionals in terms of income; the average doc-
tor made less than the average accountant. Today physicians 
constitute the profession that arguably has the highest status 
and the best pay in the country. The median income for pri-
mary-care physicians is $157,000. For general surgeons it is 
$265,000. And in certain specialties, it is a great deal higher. 
Cardiologists, pain specialists, radiologists, hand surgeons, 
and others often earn over half a million dollars a year.76 
American doctors earn far more than their foreign counter-
parts do, even in countries where average wages are similar 
to those in the United States. Still, the medical establishment 
remains worried. It believes that there are too many doctors in 
the United States, and that “this surplus breeds inefficiency 
and drives up costs.”77

The economic logic behind this proposition is murky. An 
increase in the supply of barbers, plumbers, or taxi drivers 
does not drive up the cost of getting a haircut, having your 
pipes fixed, or taking a cab. Why should it be different with 
doctors? Critics of the medical profession believe that its real 
worry is the prospect of stabilizing or even declining incomes. 
In any case, the doctors have written two prescriptions.

The first is to reduce the number of medical students by 
closing some medical schools; the second is to make it more 
difficult for foreign doctors to practice in the United States. 
Although the medical establishment has often expressed 
concern about the quality of foreign medical training, today 
the worry is strictly a matter of quantity. “We’ve got to stop 
the pipeline of foreign medical graduates,” says Dr. Ed O’Neil 
of the Center for the Health Professions at the University of 
California, San Francisco. “They are a big chunk of physician 
oversupply. . . . We’re just trying to be rational.”78 As for 
homegrown doctors, Congress followed medical advice. To 
stem the supposed glut, it decided a few years ago to pay 
hospitals around the country hundreds of millions of dollars 

to decrease the number of physicians they train. It now turns 
out, however, that the United States (which already has fewer 
doctors per 1,000 people than do almost all European coun-
tries79) is predicted to have a physician shortage of at least 
125,000 by 2025.80

Medical licensure restricts the freedom of people to prac-
tice medicine and prevents the public from buying the medi-
cal care it wants. Nonetheless, most people would probably 
defend the principle of licensure on the grounds that it raises 
the standards of competence and the quality of care. 
Friedman would contest this. By reducing the amount of care 
available, he contended, licensure also reduces the average 
quality of care people receive. (By analogy, suppose that auto-
mobile manufacturers were forbidden to sell any car that did 
not have the quality of a Mercedes-Benz. As a result, people 
who owned cars would have cars of higher average quality 
than they do now. But because fewer people could afford cars 
and more of them would, therefore, have to walk or ride bicy-
cles, such a regulation would not raise the quality of transpor-
tation enjoyed by the average person.) Friedman charged, 
furthermore, that the monopoly created by the licensing of 
physicians has reduced the incentive for research, develop-
ment, and experimentation, both in medicine and in the 
organization and provision of services.

Since Friedman initially presented his argument, some of 
the alternatives to traditional practice that he proposed have 
come to pass; prepaid services have emerged, and group and 
clinic-based practices are on the increase. But what about his 
main contention that instead of licensure we should allow the 
marketplace to sort out the competent from the incompetent 
providers of medical services?

Friedman’s critics contend that even if the licensing of 
professionals “involves violating a moral rule” against 
restricting individuals’ “freedom of opportunity,” it is still 
immoral to allow an unqualified person to engage in poten-
tially harmful activities without having subjected the person 
to adequate tests of competence.81 Despite the appeal of 
Friedman’s arguments on behalf of free choice, the danger 
still remains, they say, that people will be victimized by the 
incompetent.

Consider, for example, the dietary supplements and bogus 
medications—things like “healing gels” or “iconic  silver”— offered  
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as preventions or cures for the H1N1 (swine flu) virus.82 Or the 
quack remedies and treatments peddled to AIDS patients here 
and abroad. Bottles of processed pond scum and concoctions of 
herbs, injections of hydrogen peroxide or of cells from the glands 
of unborn calves, the eating of bee pollen and garlic, $800 pills 
containing substances from mice inoculated with the AIDS virus, 
and even whacking the thymus gland of patients to stimulate the 
body’s immune system—all these are among the treatments that 
have been offered to desperate people by the unscrupulous and 
eccentric. Deregulation of the medical field seems most unlikely 
to diminish such exploitation.

disCUssiOn QUestiOns

1.	 What explains the fact that licenses are required for so 
many occupations? What do you see as the pros and 
cons of occupational licensure in general? Does it have 
benefits that Friedman overlooked?

2.	 Do you believe that licensure in medicine or any other 
field is desirable? If so, in which fields and under what 
circumstances? What guidelines would you use to deter-
mine where licensure is needed?

3.	 Is occupational licensure consistent with the basic 
principles and values of capitalism? Is it a violation of 
the free-market ideal? How would you respond to the 
argument that licensure illegitimately restricts individual 
freedom to pursue a career or a trade?

4.	 Does licensure make the market work more or less 
effectively? Would you agree that as long as consum-
ers are provided with accurate information, they should 
be permitted to make their own choices with regard to 
the services and products they purchase—even when 
it comes to medical care? Or is licensing necessary to 
protect them from making incorrect choices?

5.	 Friedman and others view the AMA as a trade union, and 
they believe that the high incomes of doctors are due 
more to artificial restrictions on the free market than to 
the inherent value of their services. Is this an accurate or 
fair picture of the medical profession?

6.	 Is licensing an all-or-nothing issue? Or is it possible that 
although only licensed professionals should be permit-
ted to perform certain services, paraprofessionals and 
laypersons could perform less expensively but equally 
competently other services now monopolized by licensed 
professionals?

the hUge COrpOratiOns that prOdUCe OUr 

cars, appliances, computers, and other products—many of 
them household names like Nike, Coca-Cola, and Johnson & 
Johnson—are a familiar feature of contemporary capitalism.

But Walmart represents something new on the economic 
landscape. Now the world’s largest company, Walmart has 

achieved its corporate preeminence not in production but in 
retail. No other retailer, at any time or in any place, has ever 
come close to being as large and influential as Walmart has 
become. After years of nonstop growth, there are now more 
than 8,400 Walmart stores worldwide, and 140 million shop-
pers visit its U.S. stores each week. And the company is 

Case 4.3

One nation under walmart
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 opening more stores all the time as it moves beyond its 
stronghold in the rural South and Midwest and into urban 
America. In fact, 82 percent of American households pur-
chase at least one item from Walmart every year. As a result, 
the company’s marketplace clout is enormous: It controls 
about 30 percent of the market in household staples; it sells 
15 percent of all magazines and 15–20 percent of all CDs, 
videos, and DVDs; and it is expected to control soon over 35 
percent of U.S. food sales. For most companies selling con-
sumer products, sales from Walmart represent a big chunk of 
their total business: 28 percent for Dial, 24 percent for Del 
Monte, and 23 percent for Revlon. Walmart is also responsi-
ble for 10 percent of all goods imported to the United States 
from China.83

The good news for consumers is that Walmart has risen to 
retail supremacy through the bargain prices it offers them. 
The retail giant can afford its low prices because of the cost 
efficiencies it has achieved and the pressure it puts on suppli-
ers to lower their prices. And the larger the store gets, the 
more market clout it has and the further it can push down 
prices for its customers.

Everyone, of course, loves low prices, but not everyone, it 
seems, loves Walmart. Why not? Here are some of the 
charges that critics level against the retail behemoth:

• Walmart’s buying power and cost-saving efficiencies force 
local rivals out of business, thus costing jobs, disrupting local 
communities, and injuring established business districts. 
Typically, for example, within five years after a Walmart super-
center opens, two other supermarkets close. Further, Walmart 
often insists on tax breaks when it moves into a community, 
so its presence does little or nothing to increase local tax 
revenues.

• Walmart is staunchly anti-union and pays low wages. Its 
labor costs are 20 percent lower than those of unionized 
supermarkets; its average sales clerk earns only $8.23 an 
hour, and most of its 1.4 million employees must survive with-
out company health insurance. Small wonder that employee 
turnover is 44 percent per year. Moreover, because of its 
size, Walmart exerts a downward pressure on retail wages 
and benefits throughout the country. Critics also charge that 
Walmart’s hard line on costs has forced many factories to 

move overseas, which sacrifices American jobs and holds 
wages down.

• Government welfare programs subsidize Walmart’s poverty-
level wages. According to one congressional report, a two-
hundred-employee store costs the government $42,000 a 
year in housing assistance, $108,000 in children’s health 
care, and $125,000 in tax credits and deductions for low-
income families. And internal Walmart documents, leaked to 
the press, confirm that 46 percent of the children of Walmart’s 
1.33 million workers are uninsured or on Medicaid. The docu-
ment also discusses strategies for holding down spending on 
health care and other benefits—for example, by hiring more 
part-time workers and discouraging unhealthy people from 
working at the store by requiring all jobs to include some 
physical labor.

• As Walmart grows and grows, and as its competitors fall by the 
wayside, consumer choices narrow, and the retail giant exerts 
ever greater power as a cultural censor. Walmart, for example, 
won’t carry music or computer games with mature ratings. As 
a result, the big music companies now supply the chain with 
sanitized versions of the explicit CDs that they provide to radio 
stations and that are sold elsewhere. The retailer has removed 
racy magazines such as Maxim and FHM from its racks, and it 
obscures the covers of Glamour, Redbook, and Cosmopolitan 
with binders. Although many locations offer inexpensive fire-
arms, Walmart won’t sell Preven, a morning-after pill—the only 
one of the top ten drug chains to decline to do so.

For these reasons, Walmart’s expansion is frequently 
meeting determined local resistance, as concerned residents 
try to preserve their communities and their local stores and 
downtown shopping areas from disruption by Walmart 
through petitions, political pressure, and zoning restrictions. 
As one economist remarks, for Walmart “the biggest barrier 
to growth” is not competition from rivals like Target or Winn-
Dixie stores but “opposition at the local level.” As a result, 
Walmart has begun responding to the criticism that it is a 
poor corporate citizen and miserly employer by improving 
employee health insurance coverage and adopting greener 
business practices. And even its usual critics applauded 
when the company responded rapidly to Hurricane Katrina, 
sending  truckloads of water and food, much of it reaching 
residents before federal supplies did.
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First Lady michelle Obama teamed up with Walmart on an initiative that will 
result  in the company offering a  larger selection of healthy foods at more 
affordable prices. What does such an alliance suggest about the relationship 
between business and society and between business and politics?
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When it comes to Walmart, Professor John E. Hoopes 

of Babson College encourages people to take a long-term 

view: “The history of the last 150 years in retailing would 

say that if you don’t like Walmart , be patient. There will be 

new models eventually that will do Walmart in, and 

Walmart won’t see it coming.” And, indeed, in recent 

years the company’s sales growth has slipped as the 

Internet has changed people’s shopping habits and as 

other discounters have done a better job of attracting 

affluent consumers and providing higher quality and bet-

ter service.

In the meantime, where you stand on Walmart probably 

depends on where you sit, as Jeffrey Useem writes in Fortune 

magazine: “If you’re a consumer, Walmart is good for you. If 

you’re a wage-earner, there’s a good chance it’s bad for you. 

If you’re a Walmart shareholder, you want the company to 

grow. If you’re a citizen, you probably don’t want it growing in 

your backyard. So, which one are you?”

Discussion Questions

1.	 Do you like Walmart? Do you shop there? If so, how 
frequently? If not, why not?

2.	 Is there a Walmart store in your area? If so, has it had 
any impact on your community or on the behavior of 
local consumers? If there’s no store in your area, would 
you be in favor of Walmart opening one? Explain why or 
why not.

3.	 Is Walmart’s rapid rise to retail dominance a positive or 
a negative development for our society? What does it 
tell us about capitalism, globalization, and the plight of 
workers?

4.	 Can a retailer ever become too large and too 
powerful?

5.	 Is opposition to Walmart’s expansion a legitimate part of 
the political process or is it unfair interference with our 
market system and a violation of the company’s rights? 
Do opponents of Walmart have any valid concerns?
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yOU wOULd thinK that empLOyees wOULd  

do something if they discovered that a customer had died on 
the premises.

But that’s not necessarily so, according to the Associated 
Press, which reported that police discovered the body of a 
trucker in a tractor trailer rig that had sat—with its engine 
running—in the parking lot of a fast-food restaurant for nine 
days. Employees swept the parking lot around the truck but 
ignored the situation for over a week until the stench got so 
bad that someone finally called the police.

That lack of response doesn’t surprise James Sheehy, a 
human resources manager in Houston, who spent his summer 
vacation working undercover at a fast-food restaurant owned by 
a relative.84 Introduced to coworkers as a management trainee 
from another franchise location who was being brought in to 
learn the ropes, Sheehy was initially viewed with some suspicion, 
but by the third day the group had accepted him as just another 
employee. Sheehy started out as a maintenance person and 
gradually rotated through various cooking and cleaning assign-
ments before ending up as a cashier behind the front counter.

Most of Sheehy’s fellow employees were teenagers and col-
lege students who were home for the summer and earning 
additional spending money. Almost half came from upper-
income families and the rest from middle-income neighbor-
hoods. More than half were women, and a third were minorities. 
What Sheehy reports is a whole generation of workers with a 
frightening new work ethic: contempt for customers, indiffer-
ence to quality and service, unrealistic expectations about the 
world of work, and a get-away-with-what-you-can attitude.

Surveys show that employee theft is on the rise throughout 
the businessworld.85 Sheehy’s experience was in line with this. 
He writes that the basic work ethic at his place of employment 

was a type of gamesmanship that focused on milking the place 
dry. Theft was rampant, and younger employees were subject to 
peer pressure to steal as a way of becoming part of the group. “It 
don’t mean nothing,” he says, was the basic rationale for dis-
honesty. “Getting on with getting mine” was another common 
phrase, as coworkers carefully avoided hard work or dragged 
out tasks like sweeping to avoid additional assignments.

All that customer service meant was getting rid of people as 
fast as possible and with the least possible effort. Sometimes, 
however, service was deliberately slowed or drive-through 
orders intentionally switched in order to cause customers to 
demand to see a manager. This was called “baiting the man,” 
or purposely trying to provoke a response from management. In 
fact, the general attitude toward managers was one of disdain 
and contempt. In the eyes of the employees, supervisors were 
only paper-pushing functionaries who got in the way.

Sheehy’s coworkers rejected the very idea of hard work and 
long hours. “Scamming” was their ideal. Treated as a kind of art 
form and as an accepted way of doing business, scamming 
meant taking shortcuts or getting something done without much 
effort, usually by having someone else do it. “You only put in the 
time and effort for the big score” is how one fellow worker char-
acterized the work ethic he shared with his peers. “You got to just 
cruise through the job stuff and wait to make the big score,” said 
another. “Then you can hustle. The office stuff is for buying time 
or paying for the groceries.”

By contrast, they looked forward to working “at a real job 
where you don’t have to put up with hassles.” “Get out of school 
and you can leave this to the real dummies.” “Get an office and a 
computer and a secretary and you can scam your way through 
anything.” On the other hand, these young employees believed 
that most jobs were like the fast-food industry: automated, 

Case 4.4

a new work ethic?
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 boring, undemanding and unsatisfying, and dominated by diffi-
cult people. Still, they dreamed of an action-packed business 
world, an image shaped by a culture of video games and action 
movies. The college students in particular, reports Sheehy, 
believed that a no-holds-barred, trample-over-anybody, get-
what-you-want approach is the necessary and glamorous road 
to success.

disCUssiOn QUestiOns

1.	 How typical are the attitudes that Sheehy reports? Does 
his description of a new work ethic tally with your own 
experiences?

2.	 What are the implications for the future of American busi-
ness of the work ethic Sheehy describes?

3.	 Some might discount Sheehy’s experiences either as 
being the product of one particular industry or as simply 
reflecting the immaturity of young employees. Would you 
agree?

4.	 Is it reasonable to expect workers, especially in a 
capitalist society, to be more devoted to their jobs, more 
concerned with quality and customer service, than 
Sheehy’s coworkers were? What explains employee 
theft?

5.	 In what ways does the culture of our capitalist society 
encourage attitudes like those Sheehy describes?

cdo stands for “collateralized debt 
obligation,” and before the financial meltdown of 2008, hardly 
any nonspecialists were familiar with this arcane acronym. A 
CDO is a collection of individual debts (for example, home 
mortgages) that are bundled together in one investment pool. 
That pool can then be divided into different sections (or 
“tranches”), representing different degrees of risk, and sold to 
investors. An individual lender, such as a credit card company, 
may put together a CDO, or an investment firm may create a 
CDO from a package of loans from different lenders. Although 
abused during the housing bubble, CDOs perform a useful 
economic function. They allow lenders to focus on loan origi-
nation and investors to buy interest-earning securities.86

What serves no obvious economic function, however, are 
so-called synthetic CDOs, which represent a bet on the 

 performance of a package of loans owned by others. For exam-
ple, Goldman Sachs brokered a synthetic CDO, known as 
Abacus-2007 AC1, based on the performance of a group of 
subprime loans. But unlike a normal CDO, a synthetic like 
Abacus contains no actual bonds or mortgage loans; it merely 
references assets owned by other people. As with other synthetic 
CDOs, one side of the option was betting the value of a bundle of 
assets (owned by other people) would rise; the other side of the 
option that it would fall. In principle, it’s no different from wager-
ing on the Yankees vs. the Dodgers or on a cricket fight. “With a 
synthetic CDO, it’s a pure bet,” says Erik F. Gering, a former secu-
rities lawyer and now a law professor at the University of New 
Mexico. “It is hard to see what the social value is.”

In the two years before the financial meltdown of 2008, 
over $100 billion in synthetic CDOs were issued, and 

Case 4.5

Casino gambling on wall street
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 everyone agrees that, by increasing the instability of the 
system, they were an important factor in that crisis. 
Moreover, their use represents a shift in the culture of 
investment banks from a focus on finding the most produc-
tive allocation of savings to an emphasis on maximizing 
profit through proprietary trading and arranging casino-like 
wagers for market participants. For these reasons, many 
business writers and financial experts are critical of syn-
thetic CDOs and other purely speculative derivatives, 
believing that they should be severely limited or even pro-
hibited. However, companies like Goldman Sachs and oth-
ers make $20 billion a year putting them together, and 
these firms lobbied strongly and successfully to see that the 
financial reform bill of 2010 didn’t significantly restrict 
them. In their defense, one industry insider says, “I believe 
that synthetic CDOs have a very useful purpose in facilitat-
ing the management of risk. . . . Such instruments facilitate 
the flow of capital.”

But it is difficult for even the heartiest champion of syn-
thetic CDOs to defend the Abacus-2007 AC1 deal with a 
straight face. Goldman Sachs put it together for hedge fund 
tycoon John Paulson based on a group of lousy mortgage 
loans that he had selected for the sole purpose of betting that 
their value would go down. As with any synthetic CDO, of 
course, Goldman Sachs needed to find investors who would 
take the opposite position, which it did—the two largest 
being ABN Amro and IKB Deutsche Industriebank—and it 
was paid $15 million for closing the deal. Those companies, 
however, were not told that Paulson was betting against them 
nor that he had selected the underlying subprime mortgages 
only because he believed they were sure to lose value. And, 
sure enough, Abacus-2007 AC1 soon produced a $1.5 bil-
lion loss for ABN and an $840 million loss for IKB—but a $1 
billion gain for Paulson.

Goldman Sachs’s defenders say that ABN and IKB were 
sophisticated investors who should have known what they 
were doing and that who is on the other side of a CDO is not 
something that is routinely disclosed. So perhaps ABN and 
IKB deserved what they got—after all, one might argue, they 
had no real business undertaking a synthetic CDO as 
opposed to underwriting or  insuring actual subprime loans. 
But, still, it’s hard to square Goldman Sachs’s treatment of 

them with the principle displayed on the company’s website: 
“Our client’s interests always come first.” 

Goldman Sachs, of course, is not the only financial 
institution to manipulate its customers. The Securities and 
Exchange Commission has accused Citigroup, for exam-
ple, of putting together a package of mortgage backed 
securities without telling investors that it was betting 
against them—that the fund was designed to fail. When it 
did, Citi earned $160 million while its investors lost $700 
million. On the other hand, spread across the country are 
thousands of small community banks and not-for-profit 
credit unions. Believing that their job is to serve the com-
munity, they often take a personal interest in their cus-
tomers, making loans to local businesses, lending small 
sums to individuals who have fallen into financial trouble, 
or bending over backwards to help those who can’t keep 
up their mortgage payments. “They support you person-
ally,” says one customer. “Customers . . . can walk in and 
talk to the president,” adds another, “and know he isn’t 
sucking in their money and betting against them on pro-
prietary securities.”87

disCUssiOn QUestiOns

1.	 Are synthetic CDOs a legitimate business investment, 
or are they pure gambling? If the former, what are their 
benefits? If the latter, should banks and other companies 
be allowed to wager on whatever they want if they like 
the odds and think they can make money that way?

2.	 In your view, what does the rise of synthetic CDOs tell us 
about contemporary capitalism?

3.	 Should synthetic CDOs be regulated in some way or even 
banned altogether?

4.	 Should Goldman Sachs have disclosed Paulson’s role to 
IKB and ABN? In not doing so, did it act immorally? What 
obligations, effects, and ideals are relevant to answering 
these questions? 

5.	 Did John Paulson do anything wrong? Explain why or why 
not. 

6.	 As the top banks continue to get larger and larger, can 
small, community-oriented banks survive? Contrast the 
models of capitalism represented by the two types of 
banks. Where do you bank?
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FiFty years ago the vice president oF Ford  

Motor Company described the modern business corporation 
as the dominant institution of American society. Today, few 
observers would disagree. As one of them puts it, “The modern 
corporation is the central institution of contemporary society.”1 
As an aggregate, corporations wield awesome economic clout, 
and the five hundred largest U.S. companies constitute at least 
three-quarters of the American econ-
omy. But the dominant role of corpora-
tions in our society extends well beyond 
that. Not only do corporations produce 
almost all the goods and services we 
buy, but also they and their ethos perme-
ate everything from politics and commu-
nications to athletics and religion. And 
their influence is growing relentlessly 
around the world.

By any measure, the biggest corpo-
rations are colossi that dominate the earth. Many of them 
employ tens of thousands of people, and the largest have 
hundreds of thousands in their ranks. PepsiCo, for example, 
has about 285,000 employees worldwide, General Electric 
approximately 304,000, and IBM 386,000—not to mention 
the 2.1 million people who work for Walmart, the world’s larg-
est private-sector employer. And their revenues are dazzling. 
For example, Dell Computer takes in more than $61 billion a 
year, Procter & Gamble $76 billion, IBM $98 billion, AT&T $118 
billion, and Ford $172 billion. Recently, Walmart topped the 

list with an annual revenue of $422 billion. ExxonMobil came in 
second at $383 billion but earned $45.2 billion in profit—the 
most money ever earned by any company at any time any-
where. By comparison, Austria’s gross domestic product (GDP) 
is approximately $361 billion, Chile’s $204 billion, and New 
Zealand’s $135 billion. The state of California, which has far 
and away the largest annual revenue of any U.S. state, makes 

less than half of what General Motors 
does. Kansas takes in only about $4.5 
billion, and Vermont about a fifth of that.

And corporations are growing larger 
and wealthier every year. For example, 
in 1989 Time Inc. merged with Warner 
Communications to form Time Warner. 
Seven years later Time Warner com-
bined with Turner Broadcasting. Then in 
January 2001, in a move that shook up 
Wall Street, Time Warner and America 

Online merged. At a stroke, the new company they created, 
initially called AOL Time Warner, then simply Time Warner, 
was valued at $350 billion. What does $350 billion mean? It 
is equivalent to the GDP of Saudi Arabia and is greater than 
the combined GDPs of Hungary, the Czech Republic, Bulgaria, 
Serbia, Bolivia, and Kenya. It is also more than the industrial 
output of the United Kingdom or the manufacturing output of 
China.

Like any other modern corporation, in principle Time Warner 
is a three-part organization, made up of (1)  stockholders, 
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who provide the capital, own the corporation, and enjoy liability 
limited to the amount of their investments; (2) managers, who 
run the business operations; and (3) employees, who produce 
the goods and services. However, a corporate giant such as 
Time Warner, ExxonMobil, or Citigroup is, to quote business 
analyst Anthony J. Parisi, less like a single company and 
more like “a fabulously wealthy investment club with a lim-
ited portfolio.” Such companies invest in subsidiaries, whose 
heads “oversee their territories like provincial governors, sov-
ereigns in their own lands but with an authority stemming from 
the power center. . . . The management committee exacts 
its tribute (the affiliate’s profits from current operations) and 
issues doles (the money needed to sustain and expand those 
operations).”2 In the best-run organizations the management 
system is highly structured and impersonal. It provides the 
corporation’s overall framework, the formal chain of  command, 

which ensures that the company’s profit 
objectives are pursued.

The emergence of corporate behe-
moths like Chevron or Bank of America 
is one of the more intriguing chapters in 
the evolution of capitalism. Certainly nei-
ther John Locke nor Adam Smith ever 
imagined the huge capitalist enterprises 
that  emerged in the nineteenth century—
in their day hardly any private firms had 
more than a handful of employees—and 
that today dominate America’s, even the 
world’s, economic, political, and social life. 
This book isn’t the place to analyze why 
a people committed to an  individualistic 
social philosophy and a free- competition 
market economy allowed vast oligopolis-
tic economic entities to develop. Rather, 
the concern here is with the problem of 
applying moral standards to corporate 
organizations and with understanding their 
social responsibilities.

Learning oBjectives

More specifically, after reviewing the history of the corporation, 
this chapter examines the following topics:

1.	 The	debate	over	whether	corporations	are	moral	agents	
and	can	be	meaningfully	said	to	have	moral	
responsibilities

2.	 The	controversy	between	the	narrow	view	and	the	
broader	view	of	corporate	responsibility

3.	 Three	key	arguments	in	this	debate:	the	invisible-hand	
argument,	the	let-government-do-it	argument,	and	the	
business-can’t-handle-it	argument

4.	 The	importance	of	institutionalizing	ethics	within	
corporations	and	how	this	may	be	done
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• • •

the  L imited -L i a b iL it y  Compan y
if you ask a lawyer for a definition of corporation, you will probably hear something 
like the following: a corporation is a thing that can endure beyond the natural lives of its 
members and that has incorporators who may sue and be sued as a unit and who are able to 
consign part of their property to the corporation for ventures of limited liability. Limited 
liability is a key feature of the modern corporation. The members of the corporation—
unlike the members of a partnership or the proprietors of a business—are financially liable 
for the debts of the organization only up to the extent of their investments.

Limited-liability companies—corporations—differ from partnerships and other 
forms of business association in two other ways as well. First, a corporation is not formed 
simply by an agreement entered into among its first members. an organization becomes 
incorporated by being publicly registered or in some other way having its existence offi-
cially acknowledged by the law. Second, unlike a partner, who is automatically entitled to 
his or her share of the profits of a partnership as soon as they are ascertained, the share-
holder in a corporation is entitled to a dividend from the company’s profits only when it 
has been “declared.” Under U.S. law, dividends are usually declared by the directors of a 
corporation.

when we think of corporations, we naturally think of giants such as General 
Motors, exxonMobil, Microsoft, or walmart, which exert enormous influence over our 
economy and society. But the local independently owned convenience store may be a 
corporation, and historically the concept of a corporation has been broad enough to 
encompass churches, trade guilds, and local governments. corporations may be either 
for-profit or nonprofit organizations. princeton University, for example, is a nonprofit cor-
poration. By contrast, Safeway, Lockheed Martin, McDonald’s, and many other familiar 
companies aim to make money for shareholders. corporations may be privately owned 
or owned (wholly or in part) by the government. almost all U.S. corporations are pri-
vately owned; but renault of france, for example, was once a publicly owned, for-profit 
corporation. a small group of investors may own all the outstanding shares of a privately 
owned, profit-making corporation (a privately held company). Mars, Bechtel, chrysler, 
and enterprise rent-a-car are examples. or stock may be traded among the general 
public (a publicly held company). all companies whose stocks are listed on the New 
York and other stock exchanges are publicly held corporations.

in 1911 Nicholas Murray Butler, president of columbia University, declared that 
“the limited liability corporation is the single greatest discovery of modern times. . . . 
even steam and electricity are far less important . . . and . . . would be reduced to com-
parative impotence without it.”3 Many business theorists and historians still agree with 
that assessment. But several stages mark the evolution of the corporation. The corporate 
form itself developed during the early Middle ages, and the first corporations were 
towns, universities, and ecclesiastical orders. They were chartered by government and 
regulated by public statute. as corporate bodies, they existed independently of the par-
ticular individuals who constituted their membership at any given time. By the fifteenth 
century, the courts of england had evolved the principle of limited liability—thus set-
ting limits, for example, on how much an alderman of the Liverpool corporation might 
be required to pay if the city went bankrupt. During the medieval period, however, the 

In addition to the 
limited liability of 
their members, 

corporations differ 
from partnerships 

in two ways.

summary
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rights and 
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law did not grant corporate status to purely profit-making associations. in those days, 
something besides economic self-interest had to be seen as uniting the members of the 
corporation: religion, a trade, shared political responsibilities.

This state of affairs changed during the elizabethan era, as the incorporation of busi-
ness enterprises began. european entrepreneurs were busy organizing trading voyages to 
the east and to North america. The east india company, which epitomizes the great 
trading companies of this period, was formed in 1600, when Queen elizabeth i granted 
to a group of merchants the right to be “one body corporate” and bestowed on it a trad-
ing monopoly to the east indies. in the following decades, numerous other incorporated 
firms were granted trading monopolies and colonial charters. Much of North america’s 
settlement, in fact, was initially underwritten as a business venture.

although the earliest corporations typically held special trading rights from the 
government, their members did not pool capital. rather, they individually financed voy-
ages using the corporate name and absorbed the loss individually if a vessel sank or was 
robbed by pirates. But as ships became larger and more expensive, no single buyer could 
afford to purchase and outfit one, and the loss of a ship would have been ruinous to any 
one individual. The solution was to pool capital and share liability. Thus emerged the 
prototype of today’s corporations.4

The first instance of the corporate organization of a manufacturing enterprise in the 
United States occurred in 1813, but only after the civil war did the movement toward 
the corporate organization of business gain steam.5 The loosening of government restric-
tions on corporate chartering procedures in the nineteenth century marks this final stage 
of corporate evolution. Until the mid-1800s, prospective corporations had to apply 
for charters—in england to the crown, and in the United States to state government. 
charters were custom-crafted; each one was an individual act of legislation. charters 
were often burdened with precise terms or limited to specific business objectives, all in 
the name of promoting the public good. (for example, a corporation might be chartered 
for the sole purpose of shipping freight between two cities, or a charter might designate 
where the new corporation could begin and end its proposed railroad line.) critics of 
the incorporation system charged that it fostered favoritism, corruption, and unfair 
monopolies. Gradually, the old system of incorporation was replaced by the system we 
know today, in which corporate status is granted essentially to any organization that fills 
out the forms and pays the fees.

Lurking behind this change were two important theoretical shifts. First, under-
lying the old system was the mercantilist idea that a corporation’s activities should 
advance some specific public purpose. But adam Smith and, following him, alexander 
hamilton, the first U.S. secretary of the treasury, challenged the desirability of a direct tie 
between business enterprise and public policy. They believed that businesspeople should 
be encouraged to explore their own avenues of enterprise, and that the “invisible hand” 
of the market would direct their activities in a socially beneficial direction more effec-
tively than any public official could.

Second, when nineteenth-century reformers argued for changes in incorporation 
procedures, they talked not only about government favoritism and the advantages of a 
laissez-faire approach but also about the principle of a corporation’s right to exist.6 any 
petitioning body with the minimal qualifications, they asserted, has the right to receive a 
corporate charter. By contrast, the early crown-chartered corporations were clearly cre-
ations of the state, in accordance with the legal-political doctrine that corporate status was 

In the nineteenth 
century, government 
loosened restrictions 
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charters.
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behind this change
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a privilege bestowed by the government as it saw fit. The reformers, however, argued that 
incorporation is a by-product of the people’s right of association, not a gift from the state.

even though the right of association supports relaxed incorporation procedures, 
the state must still incorporate companies and guarantee their legal status. corporations 
must be recognized by the law as a single agent in order to enjoy their rights and privi-
leges. to a large extent, then, the corporation remains, as chief Justice John Marshall put 
it in 1819, “an artificial being, invisible, intangible, and existing only in the contempla-
tion of the law.”7

corporations are clearly legal agents. They can enter into contracts, own property, 
and sue and be sued. But are they also moral agents? corporations have definite legal 
responsibilities, but what, if any, social and moral responsibilities do they have?

• • •

Corpor ate  mor a L  agenCy
in 2010, the Supreme court dropped a political bombshell. in reviewing a case that 
most observers thought would revolve on the technicalities of campaign finance law, 
the court, in a broad and unexpected ruling in Citizens United v. Federal Election 
Commission, struck down those provisions of the Mccain-feingold act that had prohib-
ited corporations from making “electioneering communications” before a presidential 
primary or a general election. in a split 5-to-4 decision, it held that corporations have a 
basic first amendment right to participate in the political process and that the govern-
ment may not prevent them from spending money to support the candidates they favor.8 
writing for the majority, Justice anthony M. Kennedy argued that the constitution 
prohibits “restrictions distinguishing among different speakers, allowing speech by some 
but not others.” although Mccain-feingold had allowed corporations to set up political 
action committees to advocate for their causes, this exception was not enough, Kennedy 
wrote, because it still “does not allow corporations to speak.”

in a long and vigorous dissent, Justice John paul Stevens criticized the decision for 
the damage it would do to our democracy and for “the conceit that corporations must be 
treated identically to natural persons in the political sphere.” But Citizens United was not 
entirely without precedent. over the years the court has granted corporations certain 
first amendment protections and extended them other constitutional rights as well—
for example, to due process (fourteenth amendment), against unreasonable searches 
and seizures (fourth amendment), to a jury trial (Seventh amendment), to freedom 
from double jeopardy (fifth amendment), and to compensation for government tak-
ings (fifth amendment). Still, in holding that the first amendment gives corporations 
basically the same political rights as individual citizens, the court further blurred the 
distinction between real persons and artificial or legal persons. however, in doing so, it 
has provided a basis for claiming that if corporations enjoy the same moral and political 
rights as citizens, then they bear the same responsibilities that individual human beings 
do. in other words, if corporations have the same rights that moral agents have, then, like 
individuals, they can and should be held morally responsible for their actions.

The problem, of course, is that they are not human beings. or, to quote Lord 
Thurlow, an eighteenth-century lawyer, how can you “expect a corporation to have a 
conscience, when it has no soul to be damned and no body to be kicked?”9 But although 
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corporations are not people, they are collective entities that in some sense really exist, and 
they have an identity above and beyond the people whom they comprise at any given 
time. and the law recognizes them as “persons.” Do they have moral obligations just 
as individual human beings do? can they be held morally responsible, not just legally 
liable, for the things they do? The answer to these questions hangs on another question, 
namely: Does it make sense to view corporations as moral agents—that is, as entities 
capable of making moral decisions? if so, then corporations can be held morally respon-
sible for their actions. They—and not just the individual human beings who make them 
up—can be seen as having moral obligations and as being blameworthy for failing to 
meet those obligations. They can, accordingly, be praised or blamed, even punished, for 
the decisions they make and the actions and policies they undertake.

The task of determining whether corporations can make moral decisions is anything 
but simple. immediately, we must ponder whether it makes sense to say that any entity 
other than an individual person can make decisions in the first place, moral or otherwise.

Can Corporations Make Moral DeCisions?

corporate internal decision (cid) structures amount to established procedures for 
accomplishing specific goals. for example, consider exxonMobil’s system, as depicted by 
anthony J. parisi:

all through the exxon system, checks and balances are built in. each fall, the presi-
dents of the 13 affiliates take their plan for the coming year and beyond to New York 
for review at a meeting with the management committee and the staff vice presidents. 
The goal is to get a perfect corporate fit. Some imaginary examples: The committee 
might decide that exxon is becoming too concentrated in australia and recommend 
that esso eastern move more slowly on that continent. or it might conclude that if 
the affiliates were to build all the refineries they are proposing, they would create more 
capacity than the company could profitably use. one of the affiliates would be asked 
to hold off, even though, from its particular point of view, a new refinery was needed 
to serve its market.10

The implication here is that any decisions coming out of exxonMobil’s annual ses-
sions are formed and shaped to effect corporate goals, “to get a perfect corporate fit.” 
Metaphorically, all data pass through the filter of established corporate procedures, 
objectives, and decision-making guidelines. The remaining distillation constitutes the 
decision. certainly the participants actively engage in decision making. But in addition 
to individual persons, the other major component of corporate decision making consists 
of the framework in which policies and activities are determined.

The ciD structure lays out lines of authority and stipulates under what conditions 
personal actions become official corporate actions. Some philosophers have compared 
the corporation to a machine or have argued that because of its structure it is bound to 
pursue its profit goals single-mindedly. as a result, they claim, it is a mistake to see a cor-
poration as being morally responsible or to expect it to display such moral characteristics 
as honesty, considerateness, and sympathy. only the individuals within a corporation 
can act morally or immorally; only they can be held responsible for what it does.

others have argued in support of corporate moral agency. The ciD structure, 
like an individual person, collects data about the impact of its actions. it monitors work 
conditions, employee efficiency and productivity, and environmental impacts. professors 
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Kenneth e. Goodpaster and John B. Matthews argue that as a result, there is no reason a 
corporation cannot show the same kind of rationality and respect for persons that indi-
vidual human beings can. By analogy, they contend, it makes just as much sense to speak 
of corporate moral responsibility as it does to speak of individual moral responsibility.11 
Thomas Donaldson agrees. he argues that a corporation can be a moral agent if moral 
reasons enter into its decision making and if its decision-making process controls not 
only the company’s actions but also its structure of policies and rules.12

philosopher peter french arrives at the same conclusion in a slightly different way.13 
The ciD structure, says french, in effect absorbs the intentions and acts of individual 
persons into a “corporate decision.” perhaps no corporate official intended the course or 
objective charted by the ciD structure, but, french contends, the corporation did. and 
he believes that these corporate intentions are enough to make corporate acts “inten-
tional” and thus make corporations “morally responsible.” professor of philosophy Manuel 
velasquez demurs. an act is intentional, says velasquez, only if the entity that formed the 
intention brings about the act through its bodily movements. But it is only the people who 
make up the corporation who carry out the acts attributed to it. velasquez concludes that 
only corporate members, not the corporation itself, can be held morally responsible.14

The debate over corporate moral agency bears on the question of corporate 
 punishment. whether or not corporations are moral actors, the law can fine them, 
monitor and regulate their activities, and require the people who run them to do one 
thing or another. But one can talk in a literal sense about “punishing” corporations only 
if they are entities or “persons” capable of making moral decisions. and even if they are, 
not all the usual goals and methods of punishment make sense when applied to corpora-
tions. if corporations are moral agents, then the law can deter them with the threat of 
punishment, and it can force them to make restitution. punishment can, perhaps, even 
rehabilitate a corporation, viewed as a moral agent. retribution, as a goal of punishment, 
however, seems to have little application to corporations. and obviously corporations 
cannot be jailed for breaking the law. even imposing fines on them can be problematic. 
financial penalties stiff enough to have an impact can easily injure innocent parties, for 
example, if they lead to layoffs, plant closures, or higher prices for consumers.

Vanishing inDiViDual responsibility

Some might argue that regardless of whether corporations as artificial entities can prop-
erly be held morally responsible, the nature and structure of a modern corporate orga-
nization allows nearly everyone in it to share moral accountability for what it does. in 
practice, however, this diffusion of responsibility can mean that no particular person 
or persons are held morally responsible. for example, does responsibility for an injury 
caused by a defective product fall on the shoulders of the worker who last handled the 
product, the foreman overseeing the running of the assembly line, the factory supervi-
sor, the quality control team, the engineers who designed and tested the equipment, 
the regional managers who decided to produce the item, or the company’s ceo, whose 
office is in another city? indeed, each of these individuals may have been only follow-
ing established procedures and decision-making guidelines. inside a corporation it may 
often be difficult, even impossible, to assign responsibility for a particular outcome to 
any single individual because so many different people, acting within a given ciD frame-
work, contributed to it in small ways.
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This masking of moral accountability may not seem so surprising. after all, in situa-
tions that don’t involve corporations, assigning praise and blame can also be problematic. 
But it raises the troubling possibility that the size and impersonal bureaucratic structure 
of the corporation may so envelop its members that it becomes vacuous to speak of 
individual moral agency. This, in turn, raises the specter of actions without actors in any 
moral sense—of defective products, broken laws, or flouted contracts, without any mor-
ally responsible parties.

There are two ways to escape this uncomfortable conclusion. One is to attribute 
moral agency to corporations just as we do to individual persons. The other, not necessar-
ily incompatible with the first, is to realize that these days too many people are willing, 
even eager, to duck personal responsibility—“it’s not my job,” “there’s nothing i can do 
about it,” “i was just following procedure”—by submerging it in the ciD structures of 
the modern corporation. perhaps until ciD structures are reconstituted to deal explic-
itly with noneconomic matters, we can expect more of the same evasion of personal 
responsibility.

The issue of corporate moral agency undoubtedly will continue to exercise 
scholars. Meanwhile, the inescapable fact is that corporations are increasingly being 
accorded the status of biological persons, with all the rights and responsibilities 
implied by that status. Before it was gobbled up by another corporation, continental 
oil company expressed in an in-house booklet the public perception and its implica-
tions as follows:

No one can deny that in the public’s mind a corporation can break the law and be 
guilty of unethical and amoral conduct. events . . . such as corporate violation of fed-
eral laws and failure of full disclosure [have] confirmed that both our government and 
our citizenry expect corporations to act lawfully, ethically, and responsibly.

perhaps it is then appropriate in today’s context to think of conoco as a living 
corporation; a sentient being whose conduct and personality are the collective effort 
and responsibility of its employees, officers, directors, and shareholders.15

today many companies and many of the people inside them accept without hesita-
tion the idea that corporations are moral agents with genuinely moral, not just legal, 
responsibilities.

This point was illustrated when colonial pipeline of atlanta published full-page 
advertisements in several newspapers headlined “we apologize.” The company used the 
ads to take responsibility for having spilled oil into the reedy river of South carolina 
three years before. true, the ads were part of a plea agreement with the U.S. Justice 
Department for having violated the clean water act (the company also agreed to pay 
a $7 million fine). Yet the company’s words had ethical overtones. as Laura Nash of 
harvard Divinity School comments, they put “moral emotion into what is essentially a 
legal statement” because “the word ‘apologize’ . . . admits a sense of shame and humil-
ity.”16 Shame and humility were evident, too, when a few years later the world saw 
photographs of charles prince, the chief executive of citigroup, and Douglas petersen, 
citibank Japan ceo, bowing their heads at a press conference in tokyo in a public act of 
remorse for citigroup’s illegal actions in Japan.

if, then, it makes sense to talk about the social and moral responsibilities of corpora-
tions, either in a literal sense or as a shorthand way of referring to the obligations of the 
individuals that make up the corporation, what are these responsibilities?

This raises the 
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• • •

r ivaL  v ie ws of  Corpor ate  responsib iL i t y
in 1963 tennessee iron & Steel, a subsidiary of United States Steel, was by far the larg-
est employer, purchaser, and taxpayer in Birmingham, alabama. in the same city at the 
same time, racial tensions exploded in the bombing of an african-american church, 
killing four black children. The ugly incident led some to blame U.S. Steel for not doing 
more to improve race relations, but roger Blough, chairman of U.S. Steel, defended his 
company:

i do not either believe that it would be a wise thing for United States Steel to be other 
than a good citizen in a community, or to attempt to have its ideas of what is right for 
the community enforced upon the community by some sort of economic means. . . .

when we as individuals are citizens in a community we can exercise what small 
influence we may have as citizens, but for a corporation to attempt to exert any kind of 
economic compulsion to achieve a particular end in the racial area seems to me quite 
beyond what a corporation can do.17

Not long afterward, Sol M. Linowitz, chairman of the board of Xerox corporation, 
declared in an address to the National industrial conference Board: “to realize its full 
promise in the world of tomorrow, american business and industry—or, at least, the vast 
portion of it—will have to make social goals as central to its decisions as economic goals; 
and leadership in our corporations will increasingly recognize this responsibility and 
accept it.”18 Thus, the issue of business’s corporate responsibility was joined. Just what 
responsibilities does a corporation have? is its responsibility to be construed narrowly as 
merely profit making? or more broadly to include refraining from harming society and 
even contributing actively and directly to the public good?

the narrow View: profit MaxiMization

as it happened, the year preceding the Birmingham incident had seen the publication 
of Capitalism and Freedom, in which economist Milton friedman (1912–2006) force-
fully advocated the narrow view of corporate responsibility, that business has no social 
responsibilities other than to maximize profits:

The view has been gaining widespread acceptance that corporate officials . . . have a 
social responsibility that goes beyond serving the interest of their stockholders. . . . 
This view shows a fundamental misconception of the character and nature of a  
free economy. in such an economy, there is one and only one social responsibility of  
business—to use its resources and engage in activities designed to increase its profits so 
long as it stays within the rules of the game, which is to say, engages in open and free 
competition, without deception or fraud. . . . few trends could so thoroughly under-
mine the very foundations of our free society as the acceptance by corporate officials of 
a social responsibility other than to make as much money for their stockholders as 
possible.19

although from friedman’s perspective the only responsibility of business is to make 
money for its owners, obviously a business may not do literally anything whatsoever to 
increase its profits. Gangsters pursue profit maximization when they ruthlessly rub out 
their rivals, but such activity falls outside what friedman referred to as “the rules of the 
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game.” harvard professor Theodore Levitt echoed this point when he wrote, “in the end 
business has only two responsibilities—to obey the elementary canons of face-to-face 
civility (honesty, good faith, and so on) and to seek material gain.”20

what, then, are the rules of the game? obviously, elementary morality rules out 
deception, force, and fraud, and the rules of the game are intended to promote open 
and free competition. The system of rules in which business is to pursue profit is, in 
friedman’s view, one that is conducive to the laissez-faire operation of adam Smith’s 
“invisible hand” (discussed in chapter 4). friedman, a conservative economist, believed 
that if the market is allowed to operate with only the minimal restrictions necessary to 
prevent fraud and force, society will maximize its overall economic well-being. pursuit 
of profit, he insisted, is what makes our system go. anything that dampens this incen-
tive or inhibits its operation will weaken the ability of the “invisible hand” to deliver the 
economic goods. as one recent writers puts it, “corporations that simply do everything 
they can to boost profits will end up increasing social welfare.”21

Because the function of a business organization is to make money, the owners of 
corporations employ executives to accomplish that goal, thereby obligating these man-
agers always to act in the interests of the owners. according to friedman, to say that 
executives have social responsibilities beyond the pursuit of profit means that they must 
sometimes subordinate owner interests to some social objective, such as controlling pol-
lution or fighting inflation. They are then spending stockholder money for general social 
 interests—in effect, taxing the owners and spending those taxes on social causes. But 
taxation is a function of government, not private enterprise; executives are not public 
employees but employees of private enterprise. The doctrine that corporations have social 
responsibilities beyond profit making thus transforms executives into civil servants and 
business corporations into government agencies, thereby diverting business from its 
proper function in the social system.

friedman was critical of those who would impose on business any duty other than 
that of making money, and he was particularly harsh with business leaders who take a 
broader view of their social responsibilities: They may believe that they are defending 
the free-enterprise system when they give speeches proclaiming that profit isn’t the only 
goal of business or affirming that business has a social conscience and takes seriously its 
responsibility to provide employment, refrain from polluting, eliminate discrimination, 
and so on. But these business leaders are shortsighted; they are helping to undermine 
capitalism by implicitly reinforcing the view that the pursuit of profit is wicked and must 
be regulated by external forces.22

friedman acknowledged that corporate activities are often described as an exercise 
of “social responsibility” when, in fact, they are intended simply to advance the com-
pany’s self-interest. for example, it might be in the long-term self-interest of a corpo-
ration that is a major employer in a small town to spend money to enhance the local 
community by helping to improve its schools, parks, roads, or social services, thereby 
attracting good employees to the area, reducing the company’s wage bill, or improving 
worker morale and productivity. By portraying its actions as dictated by a sense of social 
responsibility, the corporation can generate goodwill as a by-product of expenditures 
that are entirely justified by self-interest. friedman had no problem with a company 
pursuing its self-interest by these means, but he rued the fact that “the attitudes of 
the public make it in the self-interest [of corporations] to cloak their actions in this 
way.”23 friedman’s bottom line was that the bottom line is all that counts, and he firmly 
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rejected any notion of corporate social responsibility that would hinder a corporation’s 
profit maximization.

the broaDer View: Corporate soCial responsibility

The rival position to that of friedman and Levitt is simply that business has obligations 
in addition to pursuing profits. The phrase “in addition to” is important. advocates of 
the broader view of corporate responsibility do not believe there is anything wrong 
with corporate profit. They maintain, rather, that corporations have other responsi-
bilities as well—to consumers, to employees, to suppliers and contractors, to the sur-
rounding community, and to society at large. They see the modern corporation as a 
social institution that should consider the interests of all the groups it has an impact on. 
Sometimes called the social entity model or the stakeholder model, this broader view 
maintains that a corporation has obligations not only to its stockholders but also to other 
constituencies that affect or are affected by its behavior—that is, to all parties that have 
a legitimate interest (a “stake”) in what the corporation does or doesn’t do. Years ago, the 
chairman of Standard oil of New Jersey expressed the basic idea this way: “The job of 
management is to maintain an equitable and working balance among the claims of the 
various directly affected interest groups . . . stockholders, employees, customers, and the 
public at large.”24

if the adherents of the broader view share one belief, it is that corporations have 
responsibilities beyond simply enhancing their profits because, as a matter of fact, they 
wield such great social and economic power in our society and with that power must 
come social responsibility. as professor of business administration Keith Davis put it:

one basic proposition is that social responsibility arises from social power. Modern busi-
ness has immense social power in such areas as minority employment and environ-
mental pollution. if business has the power, then a just relationship demands that 
business also bear responsibility for its actions in these areas. Social responsibility 
arises from concern about the consequences of business’s acts as they affect the inter-
ests of others. Business decisions do have social consequences. Businessmen cannot 
make decisions that are solely economic decisions, because they are interrelated with 
the whole social system. This situation requires that businessmen’s thinking be broad-
ened beyond the company gate to the whole social system. Systems thinking is 
required.

Social responsibility implies that a business decision maker in the process of serv-
ing his own business interests is obliged to take actions that also protect and enhance 
society’s interests. The net effect is to improve the quality of life in the broadest possi-
ble way, however quality of life is defined by society. in this manner, harmony is 
achieved between business’s actions and the larger social system. The businessman 
becomes concerned with social as well as economic outputs and with the total effect of 
his institutional actions on society.25

proponents of the broader view, such as Davis, stress that modern business is inti-
mately integrated with the rest of society. Business is not some self-enclosed world, like a 
private poker party. rather, business activities have profound ramifications throughout 
society, and their influence on our lives is hard to escape. Business writer John Kay makes 
this point with reference to General electric: “The company’s activities are so extensive 
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that you necessarily encounter them daily, often without knowing you are doing so. Ge’s 
business is our business even if we do not want it to be.”26

as a result, although society permits and expects corporations to pursue their eco-
nomic interests, they have other responsibilities as well. Thus, for example, it is wrong 
for corporations to raid the pension funds of their employees, as many have done,27 or 
to evade taxes through creative accounting or by re-incorporating in tax havens such as 
Bermuda,28 even if doing so is legal and enhances the bottom line. “we reasonably expect 
that Ge should care that its engines are safe,” writes John Kay, “not just that they comply 
with faa procedures; that if there is a problem with its medical equipment the company 
will try to put it right, not cover it up; that Ge financial statements are true and fair and 
not just compliant with accounting standards.”29

Melvin anshen has cast the case for the broader view of corporate responsibility in 
a historical perspective.30 he maintains that there is always a kind of “social contract” 
between business and society. This contract is, of course, only implicit, but it represents 
a tacit understanding within society about the proper goals and responsibilities of busi-
ness. in effect, in anshen’s view, society always structures the guidelines within which 
business is permitted to operate in order to derive certain benefits from business activ-
ity. for instance, in the nineteenth century, society’s prime interest was rapid economic 
growth, which was viewed as the source of all progress, and the engine of economic 
growth was identified as the drive for profits by unfettered, competitive, private enter-
prise. That attitude was reflected in the then-existing social contract. today, however, 
society has concerns and interests other than rapid economic growth—in particular, a 
concern for the quality of life and for the preservation of the environment. accordingly, 
the social contract is in the process of being modified. in particular, anshen writes, “it 
will no longer be acceptable for corporations to manage their affairs solely in terms of 
the traditional internal costs of doing business, while thrusting external costs on the 
public.”31

in recent years we have grown more aware of the possible deleterious side effects of 
business activity, or what economists call externalities: the unintended negative (or in 
some cases positive) consequences that an economic transaction between two parties can 
have on some third party. industrial pollution provides the clearest illustration. Suppose 
a factory makes widgets and sells them to your firm. a by-product of this economic 
transaction is the waste that the rains wash from the factory yard into the local river, 
waste that damages recreational and commercial fishing interests downstream. This dam-
age to third parties is an unintended side effect of the economic transaction between the 
seller and the buyer of widgets.

Defenders of the new social contract, like anshen, maintain that externalities should 
no longer be overlooked. in the jargon of economists, externalities must be “internalized”—
that is, the factory should be made to absorb the cost of its pollution, either by dispos-
ing of its waste in an environmentally safe (and presumably more expensive) way or by  
paying for the damage the waste does downstream. on the one hand, basic fairness 
requires that the factory’s waste no longer be dumped onto third parties. on the other 
hand, from the economic point of view, requiring the factory to internalize the externali-
ties makes sense, for only when it does so will the price of the widgets it sells reflect their 
true social cost. The real production cost of the widgets includes not only labor, raw 
materials, machinery, and so on, but also the damage done to the fisheries downstream. 
Unless the price of widgets is raised sufficiently to reimburse the fisheries for their losses 
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or to dispose of the waste in some other way, then the buyer of widgets is paying less than 
their true cost. part of the cost is being paid by the fishing interests downstream.

advocates of the broader view go beyond requiring business to internalize its exter-
nalities in a narrow economic sense. Keith Davis, for example, maintains that in addition 
to considering potential profitability, a business must weigh the long-range social costs of 
its activities as well. only if the overall benefit to society is positive should business act:

The expectation of the social responsibility model is that a detailed cost/benefit analy-
sis will be made prior to determining whether to proceed with an activity and that 
social costs will be given significant weight in the decision-making process. almost any 
business action will entail some social costs. The basic question is whether the benefits 
outweigh the costs so that there is a net social benefit. Many questions of judgment 
arise, and there are no precise mathematical measures in the social field, but rational 
and wise judgments can be made if the issues are first thoroughly explored.32

stoCkholDers anD the Corporation

when asked, most americans say that a corporation’s top obligation is to its employees; 
others say it is to the community or the nation, but only 17 percent think stockholders 
deserve the highest priority.33 in fact, even a majority of managers rejects a profit-only 
philosophy of corporate management.34 advocates of the narrow view, however, believe 
that those attitudes reflect a misunderstanding of the proper relationship between man-
agement and stockholders. Stockholders own the company. They entrust management 
with their funds, and in return management undertakes to make as much money for 
them as it can. as a result, according to proponents of the narrow view, management 
has a fiduciary duty to maximize shareholder wealth, a duty that is inconsistent with any 
social responsibility other than the relentless pursuit of profit.

The managers of a corporation do indeed have a fiduciary responsibility to look 
after the interests of shareholders, a duty that is clearly violated by corporate execu-
tives who take advantage of their position to enrich themselves at company expense 
with extravagant bonuses, stock options, and retirement packages or to waste corporate 
money on jets, apartments, private parties, and various personal services that lack any 
plausible business rationale. But it doesn’t follow from this, as proponents of the narrow 
view maintain, that the corporation should be run entirely for the benefit of stockhold-
ers, that their interests always take priority over the interests of everyone else. to the 
contrary, argue critics of the narrow view, management has fiduciary responsibilities to 
other constituencies as well—for example, to employees, bondholders, and consumers. 
The duty to make money for shareholders is real, but it doesn’t trump all of a company’s 
other responsibilities. indeed, it’s debatable whether most shareholders believe that it 
does. Many of them may want the company they “own” to act in a morally responsible 
manner—say, by reducing its carbon footprint or by treating employees with respect—
even if that means less profit.

against that point of view, however, Milton friedman argued, “The whole justifica-
tion for permitting the corporate executives to be selected by the shareholders is that the 
executive is an agent serving the interests of his principal.”35 This justification disappears, 
he believed, when executives expend corporate resources in ways that don’t necessar-
ily enhance the bottom line. They are then acting more like public servants than like 
employees of a private enterprise. But even if one agrees with friedman that stockholders 
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select corporate managers to act as their agents and advance their interests, this doesn’t 
prove that those executives are bound to act solely to increase shareholder wealth, ignor-
ing all other moral considerations. Undertaking to look after other people’s interests or 
promising to try to make money for them creates a genuine obligation, but that obli-
gation is not absolute. it doesn’t eliminate all other moral responsibilities. By analogy, 
promising to meet someone at a certain time and place for lunch creates an obligation, 
but that obligation doesn’t override one’s duty to assist someone having a heart attack. 
and something that it would be immoral for you to do (such as making a dangerous 
product) doesn’t become right just because you’re acting on behalf of someone else or 
promised him that you would do it.

friedman believed that if executives “impose taxes on stockholders and spend the 
proceeds for ‘social’ purposes, they become ‘civil servants,’ and thus should be selected 
through a political process.”36 he considered such a proposal absurd or, at best, social-
istic. Yet others contend that corporations are too focused on profits, and they fear the 
damage to society when firms are willing to sacrifice all other values on the altar of the 
bottom line. They don’t think it absurd at all that corporations should take a broader 
view of their social role and responsibilities. They see nothing in the management-stock-
holder relationship that would morally forbid corporations from doing so.

who Controls the Corporation?
according to the narrow view of corporate responsibility, stockholders own the corpora-
tion and select managers to run it for them. That model may make sense for some small 
firms or when venture capitalists invest in a start-up company, but it doesn’t accurately 
reflect modern corporate reality. to begin with, most stockholders purchase shares in a 
company from current stockholders, who acquired their shares the same way. very few 
investors put their money directly into a corporation; rather, they buy secondhand shares 
that were initially issued years before. They pick companies that look profitable or seem 
likely to grow or whose products or policies appeal to them, or they may simply be fol-
lowing the advice of their broker. and they are generally prepared to resell their shares, 
perhaps even the same day they bought them, if it is profitable to do so. Stockholders 
have no legal obligation to the company. They are a far-flung, diverse, and ever-changing 
group. They come and go, and rarely, if ever, have direct contact with the managers of the 
company or even know or care who they are.

for those reasons, then, it’s implausible to see stockholders in, say, home Depot 
or procter & Gamble as being genuine owners or proprietors of the company. “a share 
of stock,” write two legal experts, “does not confer ownership of the underlying assets 
owned by the corporation. instead, it provides the holder with a right to share in the 
financial returns produced by the corporations’ business.” a share of stock is a financial 
instrument, more akin to a bond, than to a car or building.37

few economists or business theorists believe that stockholders are really in charge 
of the companies whose shares they hold or that they select the managers who run 
them. as long ago as 1932, adolf Berle and Gardiner Means showed that because stock 
ownership in large corporations is so dispersed, actual control of the corporation has 
passed to management.38 today, as most business observers acknowledge, management 
handpicks the board of directors, thus controlling the body that is supposed to police it. 
“The ceo puts up the candidates; no one runs against them, and management counts 
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the votes,” says Nell Minow of corporate Library, a corporate watchdog website. “we 
wouldn’t deign to call this an election in a third-world country.”39 even in those rare cases 
when shareholders put up their own candidates, such proxy fights are expensive and the 
incumbent management has the corporate coffers at its disposal to fight them.

as a result, the board of directors typically rubber-stamps the policies and recom-
mendations of management. That’s why it’s not too surprising that the directors of enron 
ignored shareholder interests and approved paying out $750 million in executive com-
pensation—$140 million of it to its chairman—in a year when the company’s entire net 
income was only $975 million. The enron example is extreme, but since the 1990s the 
share of corporate net income going to top management has doubled; that’s money that 
otherwise would have ended up in shareholders’ pockets.40 and how else to explain the 
fat payouts to ceos when their companies do poorly or are acquired by other corpora-
tions41 or the lavish retirement packages that boards bestow on former ceos? These 
often include a million-dollar annual pension, an expensive apartment, a car and driver, 
and free use of the company aircraft.42 true, in the past couple of decades, institutional 
investors like pension funds and large mutual funds have endeavored to increase their 
sway over corporate policies, and in 2011 the Securities and exchange commission 
(Sec) gave shareholders the right to a nonbinding vote on corporate compensation 
plans once every three years. But it’s still exceedingly difficult for shareholders to change 
policies they don’t like, because the voting rules are rigged in management’s favor.43 The 
upshot is simple, according to Michael Jensen, professor emeritus at harvard Business 
School: “The ceo has no boss.” That, he says, is “the major thing wrong with large pub-
lic corporations in the United States.”44

• • •

debat ing  Corpor ate  responsib iL i t y
we can pursue the debate over corporate responsibility further by examining three argu-
ments in support of the narrow view: the invisible-hand argument, the let-government-
do-it argument, and the business-can’t-handle-it argument. advocates of the broader 
view of corporate responsibility reject all three.

the inVisible-hanD arguMent

adam Smith claimed that when each of us acts in a free-market environment to promote 
our own economic interests we are led by an invisible hand to promote the general good. 
Like-minded contemporary thinkers such as friedman advance the same invisible-hand 
argument. They point out that corporations, in fact, were chartered by states precisely 
with utility in mind. if businesses are permitted to seek self-interest, their activities will 
inevitably yield the greatest good for society as a whole. to invite corporations to base 
their policies and activities on anything other than profit making is to politicize busi-
ness’s unique economic function and to hamper its ability to satisfy our material needs. 
as roberto c. Goizueta, former ceo of coca-cola, argues, “businesses are created to 
meet economic needs.” when they “try to become all things to all people, they fail. . . . 
we have one job: to generate a fair return for our owners.”45 accordingly, corporations 
should not be invited to fight against prejudice, to combat global warming, to  contribute 
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to the local community, or to improve working conditions or enhance the lives of 
employees, except insofar as these activities increase profits.

Yet this argument allows that corporations may still be held accountable for their 
actions. to the degree that they fulfill or fail to fulfill their economic role, they can be 
praised or blamed. and they can rightly be criticized for breaking the law or violating 
the rules of the game—for example, by shady accounting practices that mislead investors 
about company assets. But corporations should not be held morally responsible for non-
economic matters; to do so would distort the economic mission of business in society 
and undermine the foundations of the free-enterprise system.

The invisible-hand argument, however, runs up against the fact that modern cor-
porations bear about as much resemblance to Smith’s self-sufficient farmers and crafts-
people as today’s military bears to the continental militia. Given the sway they have over 
our economy and society, the enormous impact they have on our lives, our communi-
ties, and our environment, today’s gigantic corporations are more like public enterprises 
than private ones. They constitute powerful economic fiefdoms, far removed from the 
small, competitive producers of classical economics. perhaps within a restricted area 
of economic activity, when the parties to the exchange are roughly equal, then each 
pursuing self-interest can result in the greatest net good. But in the real world of large 
corporations, the concept of an invisible hand orchestrating the common good often 
stretches credulity. for example, california deregulated its electricity market to promote 
competition and give the invisible hand room to operate. But the result was a disaster. 
instead of cheaper energy, the state got power blackouts and soaring prices as energy 
companies adroitly and greedily manipulated the market. each time the state tried to 
make the market work better, energy sellers devised new ways to exploit the system. The 
state government only stanched the crisis by a costly intervention that has basically put it 
in the power business.46

The invisible-hand argument in favor of the narrow view of corporate responsi-
bility is thus open to criticism as theoretically unsound and economically unrealistic. 
Moreover, in practice the argument is complicated by the fact that corporations today 
find themselves in a social and political environment in which they are pressured by 
public opinion, politicians, the media, and various activist groups to act—or at least 
be perceived to be acting—as responsible corporate citizens, as socially conscious 
enterprises that acknowledge other values besides profit and that seek to make a 
positive contribution to our society. few if any corporations can afford to be seen 
as exploiters of foreign labor, as polluters of the environment, or as indifferent to 
consumer welfare or the prosperity of our communities. companies today religiously 
guard their name and their brands against the slander that they care only about prof-
its. and the larger the corporation, the more susceptible it is to the demand that it 
behave with a developed sense of moral responsibility, and the more it needs to guard 
its image and to take steps to assure the public that it is striving to make the world a 
better place.

This explains why for several months in 2010–11 chevron ran a campaign of 
 dramatic full-page advertisements in the Wall Street Journal, New York Times, and other 
newspapers, each ad featuring a slogan, such as, “oil companies should support the 
communities they’re part of,” “oil companies should put their profits to good use,” “it’s 
time for oil companies to get behind renewable energy,” or “Big oil should support 
small business.” Stamped in red after each statement were the words, “we agree.” The 
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 company also ran a series of television ads in the same vein. Likewise, rio-tinto alcan, 
the world’s largest aluminum company, proclaims that it is committed to “maximizing 
value for all our stakeholders, especially by making a significant contribution . . . to the 
economic, social and environmental well-being of the communities in which we oper-
ate.”47 and hewlett-packard states that “a company has a responsibility beyond making 
a profit for its investors, including a commitment to enrich the business, lives and com-
munities of its customers, partners and employees.”48

admittedly, some of this is merely public-relations posturing, but it’s also true that 
business success in today’s world requires companies to respond to society’s demand that 
they act as morally responsible agents. for purely self-interested reasons, even corpora-
tions that take a very narrow view of their responsibilities may have to behave as if they 
held a broader view. for example, in a world in which 88 percent of young people believe 
that companies have a responsibility to support social causes and 86 percent of them say 
that they switch brands based on social issues, a world in which 72 percent of job seekers 
prefer to work for a company that supports social causes,49 corporate philanthropy pro-
motes the bottom line. Moreover, almost all studies indicate that socially responsible cor-
porate behavior is positively correlated with financial success and that the most profitable 
companies treat their consumers, employees, and business partners ethically.50 ironically, 
then, this gives companies a self-interested reason not merely to pretend to have a broad 
sense of social responsibility but, rather, to become the kind of company that really does 
want to make a positive mark in the world. of course, whether we are talking about 
individuals or about corporations, there’s no guarantee that acting morally will always 
pay off, and indeed if that is one’s only motivation for doing the right thing, then one can 
hardly be said to be acting morally. even so, there’s little reason for either individuals or 
companies to believe that acting selfishly or sacrificing moral values to profits will pay off 
for them in the long run.

the let-goVernMent-Do-it arguMent

according to the narrow view of corporate responsibility, business’s role is purely 
economic, and corporations should not be considered moral agents. Some adherents 
of this view, however, such as economist and social critic John Kenneth Galbraith 
(1908–2006), reject the assumption that Smith’s invisible hand will solve all social 
and economic problems or that market forces will moralize corporate activities. Left 
to their own self-serving devices, Galbraith and others warn, modern corporations will 
enrich themselves while impoverishing society. if they can get away with it, they will 
pollute, exploit workers, deceive customers, and strive to eliminate competition and 
keep prices high through oligopolistic practices. They will do those things, the argu-
ment continues, because as economic institutions they are naturally and quite properly 
profit motivated.

what is profitable for corporations, however, is not necessarily useful or desirable 
for society. how is the corporation’s natural and insatiable appetite for profit to be con-
trolled? Through government regulation, answer proponents of the let-government-do-
it argument. They believe that the strong hand of government, through a system of laws 
and incentives, can and should bring corporations to heel. “i believe in corporations,” 
teddy roosevelt once proclaimed. “They are indispensable instruments of our modern 
civilization; but i believe that they should be so supervised and so regulated that they 
shall act for the interests of the community as a whole.”51
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“Do not blame corporations and their top executives” for things like layoffs or urge 
them to acknowledge obligations beyond the bottom line, writes the economist robert 
reich, secretary of labor under president clinton. “They are behaving exactly as they 
are organized to behave.” he pooh-poohs moral appeals and rejects the idea that ceos 
should seek to balance the interests of shareholders against those of employees and their 
communities. rather, reich says, “if we want corporations to take more responsibility” 
for the economic well-being of americans, then government “will have to provide the 
proper incentives.”52

This advice sounds realistic and is intended to be practical, but the let-government-
do-it argument rejects the notion of broadening corporate responsibility just as firmly as 
the invisible-hand argument does. The latter puts the focus on the market. Galbraith’s 
and reich’s argument puts it on the visible hand of government. The two positions agree, 
however, in thinking that it is misguided to expect or demand that business firms do 
anything other than pursue profit.

critics of the let-government-do-it argument contend that it is a blueprint for big, 
intrusive government. Moreover, they doubt that government can control any but the 
most egregious corporate immorality. They fear that many questionable activities will 
be overlooked, safely hidden within the labyrinth of the corporate structure. Lacking 
intimate knowledge of the goals and sub-goals of specific corporations, as well as of their 
daily operations, government simply can’t anticipate a specific corporation’s moral chal-
lenges. rather, it can prescribe behavior only for broad, cross-sectional issues, such as 
bribery, price fixing, and unfair competition. 

Legislation can certainly address egregious corporate wrongdoing, but it cannot 
provide corporations with much specific guidance about how to act in socially beneficial 
ways. consider, for example, pepsico’s decision to buy directly from small corn farmers 
in Mexico (rather than through middle men) and to guarantee, before they plant their 
crops, the price it will pay them. This program has changed the farmers’ lives (they no 
longer have to trek to the United States to work odd jobs to make ends meet), increased 
their incomes, and strengthened their communities.53 No government legislation could 
have brought this about. 

finally, is government a credible custodian of morality? if recent experience has 
taught anything, it is that government officials are not always paragons of virtue. 
Looked at simply as another organization, government manifests many of the same 
structural characteristics that test moral behavior inside the corporation. furthermore, 
given the awesome clout of corporate lobbyists, one wonders whether, as moral police, 
government officials will do anything more than impose the values and interests of their 
most generous financiers. can we seriously expect politicians to bite the hand that feeds 
them?

the business-Can’t-hanDle-it arguMent

in support of the narrow view of corporate responsibility, some maintain that it is mis-
guided to encourage corporations to address nonbusiness matters. according to the 
business-can’t-handle-it argument, corporations are the wrong group to be entrusted 
with broad responsibility for promoting the well-being of society. They are not up to the 
job for two reasons: (1) They lack the necessary expertise. (2) in addressing noneconomic 
matters, they inevitably impose their own materialistic values on the rest of society.

The let-government-
do-it argument 
rejects broadening 
corporate 
responsibility just as 
much as the 
invisible-hand 
argument does.

Some argue that 
business is the 
wrong group on 
which to place broad 
social responsibilities 
for two reasons.
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Corporations lack the expertise
Those who develop the first point contend that business can’t handle the job—that it 
is the wrong group to rely on to promote the well-being of society—because corporate 
executives lack the moral and social expertise to make other-than-economic decisions. 
to assign them noneconomic responsibilities would be to put social welfare in the hands 
of inept custodians. for example, robert reich argues that corporate executives lack the 
moral authority to “balance profits against the public good” or “undertake any ethical 
balancing.” They have no “expertise in making such moral calculations.”54 in his view, 
corporate leaders lack the moral insight or social know-how that a broader view of corpo-
rate responsibility would seem to require of them.

against that, however, one can argue that we don’t normally restrict the moral 
responsibilities of individuals, professional bodies, or other organizations to matters 
that fall within the narrow confines of their business or other expertise. we see nothing 
wrong, for example, with physicians advocating aiDS awareness or trying to promote 
the use of seat belts in automobiles, or with a teachers’ union involving itself in a cam-
paign to combat the use of illegal drugs. and ordinary citizens may sometimes have a 
duty to educate themselves about, and do what they can to address, social issues that fall 
outside their usual sphere of knowledge and activity. what, if anything, asks the critic, 
makes the social role of the corporation unique, so that its responsibilities and those of its 
employees should be confined solely to profit making?

The argument that corporations aren’t up to addressing social issues because they lack 
the necessary expertise runs up against the fact that, often, it is only business that has the 
know-how, talent, experience, and organizational resources to tackle certain problems. if 
society, for example, wants to eradicate malaria in africa or increase longevity at home, 
to reduce diesel engine emissions or retard global warming, to improve agricultural pro-
ductivity while lowering the risks from pesticides, or to see that inner-city youth learn 
entrepreneurship or that community groups have the business skills necessary for success, 
then society will need the assistance of business. to take a specific illustration, citibank 
supports microfinance programs in Mexico and india, intended to give poor rural women 
the tiny loans they need, say, to buy a sewing machine and start their own business. true, 
as a citigroup executive says, “there is not going to be a huge short-term profit” for the 
company.55 But who is better able to help these women than a company like citigroup?

Corporations will impose their Values on us
others argue that corporations are the wrong group to address social issues, that business 
can’t handle the assignment, for a different reason. They fear that if permitted to stray 
from strictly economic matters, corporate officials will impose their materialistic values 
on all of society. Broadening corporate responsibility will thus “materialize” society 
instead of “moralizing” corporate activity. More than fifty years ago, harvard professor 
Theodore Levitt expressed this concern:

The danger is that all these things [resulting from having business pursue social goals 
other than profit making] will turn the corporation into a twentieth-century equiva-
lent of the medieval church. . . . for while the corporation also transforms itself in the 
process, at bottom its outlook will always remain materialistic. what we have then is 
the frightening spectacle of a powerful economic functional group whose future and 
perception are shaped in a tight materialistic context of money and things but which 
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imposes its narrow ideas about a broad spectrum of unrelated noneconomic subjects 
on the mass of man and society. even if its outlook were the purest kind of good will, 
that would not recommend the corporation as an arbiter of our lives.56

This argument seems to assume that corporations do not already exercise enormous 
discretionary power over us. But as Keith Davis points out, business already has immense 
social power. “Society has entrusted to business large amounts of society’s resources,” says 
Davis, “and business is expected to manage these resources as a wise trustee for society. in 
addition to the traditional role of economic entrepreneurship, business now has a new 
social role of trusteeship. as trustee for society’s resources, it serves the interests of all 
claimants on the organization, rather than only those of owners, or consumers, or labor.”57

as paul camenisch notes, business is already using its privileged position to propa-
gate, consciously or unconsciously, a view of humanity and the good life.58 implicit in the 
barrage of advertisements to which we are subjected daily are assumptions about happi-
ness, success, and human fulfillment. in addition, corporations or industry groups some-
times speak out in unvarnished terms about social and economic issues. for example, 
exxonMobil disputes the notion that fossil fuels are the main cause of global warming and 
lobbies against capping global-warming emissions, while drug companies such as eli Lilly, 
procter & Gamble, and Bristol-Myers Squibb contribute to conservative think tanks that 
seek to reduce the regulatory powers of the U.S. food and Drug administration.

The point here is that business already promotes consumerism and materialistic values. 
it doesn’t hesitate to use its resources to express its views and influence our political system on 
issues that affect its economic interests. if corporations take a broader view of their responsi-
bilities, are they really likely to have a more materialistic effect on society, as Levitt suggests, 
than they do now? it’s hard to believe they could. Levitt’s view implies that there is some 
threat to society’s values when corporations engage in philanthropy or use their economic 
and political muscle for other than purely self-interested ends. But society’s values are not 
endangered when Sara Lee donates 2 percent of its pretax profits to charitable causes, mostly 
cultural institutions and organizations serving disadvantaged people,59 or when General 
Mills gives away 3 percent of its domestic pretax earnings to community organizations, 
donates food to people in need, and helps inner-city companies to get up and running.60 
and where is the “materialization of society” if, instead of advertising on a silly situation 
comedy that reaches a large audience, a corporation spends the same amount underwriting a 
science program with fewer viewers solely out of a sense of social responsibility?

• • •

inst itut ionaL i z ing  e th iCs  w ith in  Corpor at ions
The criticisms of these three arguments in support of the narrow view of corporate respon-
sibility have led many people inside and outside business to adopt the broader view—that 
the obligations of the modern business corporation extend beyond simply making money 
for itself. Society grants corporations the right to exist and gives them legal status as sepa-
rate entities. it does this not to indulge the profit appetites of owners and managers but, 
as camenisch says, as a way of securing the necessary “goods and services to sustain and 
enhance human existence.”61 in return for its sufferance of corporations, society has the 
right to expect corporations not to cause harm, to take into account the external effects of 
their activities, and whenever possible to act for the betterment of society.
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The list of corporate responsibilities goes beyond such negative injunctions as “Don’t 
pollute,” “Don’t misrepresent products,” and “Don’t bribe.” included also are affirmative 
duties like “See that your product or service makes a positive contribution to society,” 
“improve the skills of your employees,” “Seek to hire the disabled or other disadvantaged 
persons,” “contribute to the betterment of your community,” “Be as green as possible,” 
and “enrich working conditions.” The responsibilities of corporations are not neces-
sarily limited to activities that are intrinsically related to their business operations, but 
may reflect social responsibilities that each of us, whether individuals or institutions, has 
simply by virtue of our being members of society. precisely how far each of us must go 
to meet these responsibilities depends largely on our capacity to fulfill them, which, of 
course, varies from person to person, institution to institution. But given their consider-
able power and resources, large corporations seem better able to promote the common 
good than most individuals or small businesses.

how corporations are to promote the common good cannot be answered very spe-
cifically; this will depend on the type of firm and its particular circumstances. proponents 
of broadening corporate responsibility would agree, though, that the first step is for cor-
porations to expand their moral horizons and make ethical conduct a priority. how to 
do this? at least four actions seem called for. corporations should:

1. acknowledge the importance, even necessity, of conducting business morally. Their 
commitment to ethical behavior should be unequivocal and highly visible, from top 
management down.

2. Make a real effort to encourage their members to take moral responsibilities seriously. 
This commitment would mean ending all forms of retaliation against those who 
buck the system and rewarding employees for evaluating corporate decisions in 
their broader social and moral contexts.

3. end their defensiveness in the face of public discussion and criticism. instead, they 
should actively solicit the views of stockholders, managers, employees, suppliers, 
customers, local communities, and even society as a whole. corporations should 
invite outside opinions and conduct a candid ethical audit of their organizational 
policies, priorities, and practices.

4. recognize the pluralistic nature of the social system of which they are a part. Society 
consists of diverse, interlinked individuals and groups, all vying to maintain their 
autonomy and advance their interests. The actions of any one group invariably 
affect the interests of others. as part of society, corporations affect many groups, 
and these groups and the individuals they comprise affect corporations. failing to 
realize this, corporations can lose sight of the social framework that governs their 
relationship with the external environment.

Undoubtedly, other general directives could be added to this list. Still, if corporate respon-
sibility is to be expanded, then something like the preceding approach seems basic.

liMits to what the law Can Do

critics of the let-government-do-it argument question Galbraith’s and reich’s view that 
society should not expect business to behave morally but rather should simply use gov-
ernment to direct business’s pursuit of profit in socially acceptable directions. This issue 
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is worth returning to in the present context. all defenders of the broader view of corpo-
rate responsibility believe that more than laissez faire is necessary to ensure that business 
behavior is socially and morally acceptable. Yet there is a tendency to believe that law is a 
fully adequate vehicle for this purpose.

Law professor christopher Stone has argued, however, that there are limits on what 
the law can be expected to achieve.62 Three of his points are particularly important. First, 
many laws, such as controls on the disposal of toxic waste, are passed only after there is 
general awareness of the problem; in the meantime, damage has already been done. The 
proverbial barn door has been shut only after the horse has left.

Second, formulating appropriate laws and designing effective regulations are dif-
ficult. it is hard to achieve consensus on the relevant facts, to determine what remedies 
will work, and to decide how to weigh conflicting values. in addition, our political sys-
tem gives corporations and their lobbyists significant input into the writing of laws. Not 
only that, but the specific working regulations and day-to-day interpretation of the law 
require the continual input of industry experts. This is not a conspiracy but a fact of life. 
Government bureaus generally have limited time, staffing, and expertise, so they must 
rely on the cooperation and assistance of those they regulate.

Third, enforcing the law is often cumbersome. Legal actions against corporations are 
expensive and can drag on for years, and the judicial process is often too blunt an instru-
ment to use as a way of managing complex social and business issues. in fact, recourse 
to the courts can be counterproductive, and Stone argues that sometimes the benefits of 
doing so may not be worth the costs. Legal action may simply make corporations more 
furtive, breeding distrust, destruction of documents, and an attitude that “i won’t do 
anything more than i am absolutely required to do.”

what conclusion should be drawn? Stone is not arguing that regulation of business 
is hopeless. rather, what he wants to stress is that the law cannot do it alone. we do not 
want a system in which businesspeople believe that their only obligation is to obey the 
law and that it is morally permissible for them to do anything not (yet) illegal. with that 
attitude, disaster is just around the corner. More socially responsible business behavior 
requires, instead, that corporations and the people within them not simply respond to 
the requirements of the law but also hold high moral standards—and that they them-
selves monitor their own behavior.

ethiCal CoDes anD eConoMiC effiCienCy

it is, therefore, important that corporations examine their own implicit and explicit codes 
of conduct and the moral standards that are being propagated to their employees. as 
mentioned earlier in this chapter and in chapter 1, there is no necessary trade-off between 
profitability and ethical corporate behavior.63 indeed, the contrary appears to be true: The 
most morally responsible companies are consistently among the most profitable compa-
nies. Yet ethical behavior in the business world is often assumed to come at the expense of 
economic efficiency. Defenders of the broader view, such as anshen, as well as defenders 
of the narrow view, such as friedman, seem to make this assumption. anshen believes that 
other values should take priority over economic efficiency, whereas friedman contends 
business should concern itself only with profit and, in this way, maximize economic well-
being. in his important essay “Social responsibility and economic efficiency,” Nobel 
prize–winning economist Kenneth arrow has challenged this assumption.64

Stone gives three 
reasons why there are 
limits to what we can 
achieve through law.
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to begin with, says arrow, any kind of settled economic life requires a certain degree 
of ethical behavior, some element of trust and confidence. Much business, for instance, is 
conducted on the basis of oral agreements. in addition, arrow points out, “there are two 
types of situation in which the simple rule of maximizing profits is socially inefficient: 
the case in which costs are not paid for, as in pollution, and the case in which the seller 
has considerably more knowledge about his product than the buyer.”

The first type of situation relates to the demand that corporations “internalize their 
externalities,” discussed earlier in this chapter. in the second situation, in which the buyer 
lacks the expertise and knowledge of the seller, an effective moral code, either requiring 
full disclosure or setting minimal standards of performance (for example, the braking abil-
ity of a new automobile), enhances rather than diminishes economic efficiency. without 
such a code, buyers may purchase products or services they don’t need. or because they 
don’t trust the seller, they may refrain from purchasing products and services they do 
need. either way, from the economist’s point of view the situation is inefficient.

an effective professional or business moral code—as well as the public’s awareness of 
this code—is good for business. Most of us, for example, have little medical knowledge 
and are thus at the mercy of doctors. over hundreds of years, however, a firm code of ethi-
cal conduct has developed in the medical profession. as a result, people generally take for 
granted that their physician will perform with their welfare in mind. They rarely worry that 
their doctor might be taking advantage of them or exploiting them with unnecessary treat-
ment. By contrast, used-car dealers have historically suffered from a lack of public trust.

for a code to be effective it must be realistic, arrow argues, in the sense of connect-
ing with the collective self-interest of business. and it must become part of the corpo-
rate culture, “accepted by the significant operating institutions and transmitted from 
one generation of executives to the next through standard operating procedures [and] 
through education in business schools.”

for both arrow and Stone, then, the development of feasible and effective busi-
ness and professional codes of ethics must be a central focus of any effort to enhance or 
expand corporate responsibility. The question is how to create a corporate atmosphere 
conducive to moral decision making.

Corporate Moral CoDes

what can be done to improve organizational climate so individuals can reasonably be 
expected to act ethically? if those inside the corporation are to behave morally, they need 
clearly stated and communicated ethical standards that are equitable and enforced. This 
development seems possible only if the standards of expected behavior are institutionalized—
that is, only if they become a fixture in the corporate organization. to institutionalize ethics 
within corporations, professor Milton Snoeyenbos suggests that top management should 
(1) articulate the firm’s values and goals, (2) adopt a moral code applicable to all members of 
the company, (3) set up a high-ranking ethics committee to oversee, develop, and enforce the 
code, and (4) incorporate ethics training into all employee-development programs.65

The company’s code of ethics should not be window dressing or so general as to 
be useless. a corporate moral code should set reasonable goals and subgoals, with 
an eye on blunting unethical pressures on subordinates. in formulating the code, the 
top-level ethics committee should solicit the views of corporate members at all  levels 
regarding goals and subgoals, so that the final product articulates “a fine-grained 
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ethical code that addresses ethical issues likely to arise at the level of subgoals.”66 
Moreover, the committee should have full authority and responsibility to com-
municate the code and decisions based on it to all corporate members, clarify and 
interpret the code when the need arises, facilitate the code’s use, investigate grievances 
and  violations of the code, discipline violators and reward compliance, and review, 
update, and upgrade the code.

to help employees in ethically difficult situations, a good corporate ethics program 
must be user friendly. it should provide a support system with a variety of entry points, 
one that employees feel confident about using.67 in addition, part of all employee-
training programs should be devoted to ethics. at a minimum, this should include study 
of the code, review of the company’s procedures for handling ethical problems, and 
discussion of employer and employee responsibilities and expectations. Snoeyenbos and 
others believe that institutionalizing ethics within the corporation in these ways, when 
supplemented by the development of industry-wide codes of ethics to address issues 
beyond a particular firm, will go far toward establishing a corporate climate conducive to 
individual moral decision making.

Corporate Culture

During the past two decades, organizational theorists and writers on business manage-
ment have increasingly emphasized “corporate culture” as the factor that makes one com-
pany succeed while another languishes. although intangible in comparison with things 
like sales revenue and profit margin, corporate culture is often the key to a firm’s success. 
according to one study, 30 percent of the difference in performance between companies 
can be attributed to differences in culture, but only 5 percent to differences in strategy.68

what is corporate culture? one writer puts it this way: “culture is the pattern of 
shared values and beliefs that gives members of an institution meaning and provides 
them with rules for behavior in their organization.”69 a fuller definition is given by 
another writer, who describes corporate culture as “a general constellation of beliefs, 
mores, customs, value systems and behavioral norms, and ways of doing business that 
are unique to each corporation, that set a pattern for corporate activities and actions, and 
that describe the implicit and emergent patterns of behavior and emotions character-
izing life in the organization.”70 corporate culture may be both overt and implicit. The 
formal culture of a corporation, as expressed in idealized statements of principles and 
values, should also be distinguished from the informal culture that shapes the beliefs 
and  behavior of individuals in the organization. in addition, there may be multiple and 
 overlapping cultures within an organization because employees have different back-
grounds, work in different divisions of the organization and even in different countries, 
and may be subject to different systems of rewards and sanctions.

organizational theorists emphasize the importance of monitoring and managing 
corporate culture—beginning with an attempt to understand each corporation’s distinc-
tive culture—to prevent dysfunctional behavior and processes. as one consultant puts it, 
“a corporation’s culture is what determines how people behave when they are not being 
watched.”71 if management does not make explicit the values and behavior it desires, the 
culture will typically develop its own norms, usually based on the types of behavior that 
lead to success within the organization. Thus, the desired values must be communicated 
and transmitted throughout the organization. conduct congruent with them must be 
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rewarded and conduct inconsistent with them sanctioned. overlooking behavior that 
contradicts the desired norms can have the effect of encouraging and even rewarding it.

william Donaldson, former chairman of the U.S. Securities and exchange 
commission, emphasizes the importance of ethical leadership, of the example set by 
upper management. “The tone is set at the top,” he says. “You must have an internal code 
that goes beyond the letter of the law to encompass the spirit of the company. Does that 
concept exist in all companies? No. all you have to do is look at executive compensation 
to recognize that we still have a long way to go.”72

These points are crucial when it comes to corporate social responsibility. 
Management needs to understand the real dynamics of its own organization. at Sears, 
for example, new minimum work quotas and productivity incentives at its auto cen-
ters created a high-pressure environment that led employees to mislead customers and 
sell them unnecessary parts and services, from brake jobs to front-end alignments.73 
at fannie Mae, an “earnings-at-any-cost culture” led to accounting fraud.74 Thus, it 
is necessary for socially responsible executives to ask: how do people get ahead in the 
company? what conduct is actually rewarded, what values are really being instilled in 
employees? andrew c. Sigler, chairman of champion international, stresses this point: 
“Sitting up here in Stamford, there’s no way i can affect what an employee is doing today 
in texas, Montana, or Maine. Making speeches and sending letters just doesn’t do it. You 
need a culture and peer pressure that spells out what is acceptable and isn’t and why. it 
involves training, education, and follow-up.”75

internal or external corporate responsibility audits can help close the gap between 
stated values, goals, and mission, on the one hand, and reality on the other.76 another 
aspect of follow-up is strict enforcement. for example, chemical Bank terminates 
employees for violating the company’s code of ethics even if they do nothing illegal, and 
Xerox dismisses people for minor manipulation of records and the padding of expense 
accounts. (By contrast, some of the nation’s most prestigious stock brokerage firms have 
employed salespeople with long records of violating securities laws.77) in a recent but 
typical year, General electric investigated 1,338 cases in which concerns had been raised 
internally about employee integrity. it dismissed 125 employees and took disciplinary 
action against 243 others for legal or ethical violations.78 executives at both Xerox and 
General Mills also emphasize that civic involvement is a crucial part of corporate ethics. 
as one General Mills executive puts it: “it’s hard to imagine that a person who reads to 
the blind at night would cheat. . . . ”79

Johnson & Johnson is widely seen as a model of corporate responsibility, especially 
because of its decisive handling of the tylenol crisis of 1982, when seven people in the 
chicago area died from cyanide-laced extra-Strength tylenol capsules. The company 
immediately recalled 31 million bottles of tylenol from store shelves across the nation 
and notified 500,000 doctors and hospitals about the contaminated capsules. a toll-free 
consumer hotline was set up the first week of the crisis, and consumers were offered the 
opportunity to replace tylenol capsules with a free bottle of tylenol tablets. Johnson & 
Johnson was also open with the public instead of being defensive about the deaths. 
accurate information was promptly released, and domestic employees and retirees were 
kept updated on developments. The chairman of the company appeared on the talk show 
Donahue and on 60 Minutes to answer questions about the crisis, and other executives 
were interviewed by Fortune and the Wall Street Journal.
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Despite the setback—the recall alone cost Johnson & Johnson $50 million after 
taxes—tylenol rebounded within a year, in large part because the public never lost faith 
in Johnson & Johnson. Despite this happy ending, many companies fail to emulate 
Johnson & Johnson’s example. a case in point is the rc2 corporation, which makes 
Thomas the tank engine and other toy trains. in 2007, the public learned that many of 
the company’s trains were made with lead paint, which can cause brain damage if a child 
ingests it. rc2, however, declined to issue refunds to unhappy parents but asked them 
to return the affected toys—at their own expense—in order to receive replacement trains 
and a free bonus gift. Unbelievable as it may seem, one of the toy trains that rc2 mailed 
out as a gift (a gray boxcar called toad) was also made with lead paint. even worse, rc2 
executives hid from public view throughout this whole sorry episode, never explaining 
why their safety checks had failed or why they deserved to be trusted in the future.80

in the case of Johnson & Johnson, the company credits its seventy-year-old, one-
page statement of values, known as the credo, with enabling it to build the employee 
trust necessary for maintaining a firm corporate value system. The credo acknowledges 
the company’s need to make a sound profit while addressing its obligations to provide a 
quality product, to treat its employees fairly and with respect, and to be a good corpo-
rate citizen, supporting the community of which it is a member. The credo is “the most 
important thing we have in this company,” says chairman ralph Larsen.

creating and maintaining a morally sound corporate culture is an ongoing task, 
and even Johnson & Johnson hasn’t always been able to live up to its own values. for 
instance, the company had to pay $7.5 million in fines and costs after admitting that 
wayward employees had shredded papers to hinder a federal probe into the marketing of 
an acne cream. “There was no excuse,” admits Larsen. “But it is a huge undertaking to 
spread our values around the world.”81

Maurice Hank Greenberg was the cEo of American International 
Group (AIG), a long-prosperous and respected insurance company, 
when it suddenly collapsed. AIG was said to have fostered a 
corporate culture that accepted excessive risk. But is corporate 
culture alone capable of bringing down a company like AIG?
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s t u d y  C o r n e r
Key terms and concepts

broader	view	of	corporate	
responsibility

business-can’t-handle-it	
argument

CID	structures
corporate	culture
corporate	moral	agency
corporate	moral	code

corporate	punishment
corporation
diffusion	of	responsibility
externalities
fiduciary	responsibility
invisible-hand	argument
let-government-do-it	

argument

limited	liability
narrow	view	of	corporate	

responsibility
privately	held	company
publicly	held	company
social	entity	(stakeholder)	

model
stockholders

points to review

•	 three	ways	corporations	differ	from	partnerships		
(p.	152)

•	 privately	held	versus	publicly	held	companies	(p.	152)

•	 historical	evolution	of	the	corporation	(pp.	152–153)

•	 two	theoretical	shifts	that	led	to	the	relaxing	of	incorpora-
tion	procedures	(pp.	153–154)

•	 significance	of	the	Supreme	Court’s	Citizens United	
decision	(p.	154)

•	 whether	the	CID	structure	is	compatible	with,	or	rules	out,	
corporate	moral	responsibility	(pp.	155–156)

•	 the	concept	of	corporate	punishment	(p.	156)

•	 problem	of	vanishing	individual	responsibility	and	two	
responses	to	it	(pp.	156–157)

•	 Milton	Friedman’s	view	of	corporate	responsibility		
(pp.	158–159)

•	 Melvin	Anshen’s	idea	of	a	social	contract	between	business	
and	society	(p.	161)

•	 how	both	fairness	and	economics	support	the	internalizing	
of	externalities	(pp.	161–162)

•	 whether	shareholders	control	the	corporation	(pp.	163–164)

•	 criticisms	of	the	invisible-hand	argument	(pp.	165–166)

•	 difference	between	the	let-government-do-it	and	the	
invisible-hand	arguments	(p.	167)

•	 two	versions	of	the	business-can’t-handle-it	argument	(pp.	
167–169)

•	 four	things	companies	can	do	to	become	more	socially	
responsible	(pp.	169–170)

•	 three	limits	to	what	we	can	expect	the	law	to	do	(p.	171)

•	 two	situations	in	which	the	rule	of	maximizing	profits	is	
socially	inefficient	(p.	172)

•	 what	top	management	should	do	to	institutionalize	ethics	
inside	the	company	(p.	172)

•	 the	importance	of	creating	a	morally	oriented	corporate	
culture	(pp.	173–175)

For Further reFLection

1.	 Are	corporations	moral	agents?	Do	they	have	moral	responsibilities?	Or,	in	your	view,	do	only	human	beings	have	moral	
agency	and	moral	obligations?

2.	 Which	view	of	corporate	social	responsibility—the	narrow	or	the	broad—do	you	favor,	and	why?

3.	 What	do	you	think	companies	should	do	to	make	themselves	more	moral	organizations?	How	can	they	promote	a	healthy	
moral	climate	inside	the	company?
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shi tao is a thirty-seven-year-oLd chinese 

journalist and democracy advocate. Arrested for leaking 
state secrets in 2005, he was sentenced to ten years in 
prison. His crime? Mr. Shi had disclosed that the Communist 
Party’s propaganda department had ordered tight controls 
for handling the anniversary of the infamous June 4, 1989, 
crackdown on demonstrators in Beijing’s Tiananmen Square. 
A sad story, for sure, but it’s an all too familiar one, given 
China’s notoriously poor record on human rights. What 
makes Mr. Shi’s case stand out, however, is the fact that he 
was arrested and convicted only because the American com-
pany Yahoo! revealed his identity to Chinese authorities.82

You see, Mr. Shi had posted his information anonymously 
on a Chinese-language Website called Democracy Forum, 
which is based in New York. Chinese journalists say that Shi’s 
information, which revealed only routine instructions on how 
officials were to dampen possible protests, was already 
widely circulated. Still, the Chinese government’s elite State 
Security Bureau wanted to put its hands on the culprit behind 
the anonymous posting. And for that it needed Yahoo!’s help 
in tracking down the Internet address from which huoyan1989@
yahoo.com.cn had accessed his e-mail. This turned out to be a 
computer in Mr. Shi’s workplace, Contemporary Business News 
in Changsha, China.

A few months after Shi’s conviction, the watchdog 
group “Reporters Without Borders” revealed the story of 
Yahoo!’s involvement and embroiled the company in a 
squall of controversy. After initially declining to comment 
on the allegation, Yahoo! eventually admitted that it had 
helped Chinese authorities catch Mr. Shi and that it had 
supplied information on other customers as well. But the 
company claimed that it had no choice, that the  information 

was provided as part of a “legal process,” and that the 
company is obliged to obey the laws of any country in 
which it operates. Yahoo! co-founder, Jerry Yang, said: “I do 
not like the outcome of what happens with these things . . . 
but we have to comply with the law. That’s what you need 
to do in business.”

Some critics immediately spied a technical flaw in that 
argument: The information on Mr. Shi was provided by 
Yahoo!’s subsidiary in Hong Kong, which has an independent 
judiciary and a legal process separate from that of mainland 
China. Hong Kong legislation does not spell out what e-mail 
service providers must do when presented with a court order 
by mainland authorities. Commentators pointed out, however, 
that even if Yahoo! was legally obliged to reveal the informa-
tion, there was a deeper question of principle involved. As the 
Financial Times put it in an editorial: “As a general principle, 
companies choosing to operate in a country should be pre-
pared to obey its laws. When those laws are so reprehensible 
that conforming to them would be unethical, they should be 
ready to withdraw from that market.” Congressional repre-
sentative Christopher H. Smith, a New Jersey Republican and 
chair of a House subcommittee on human rights, was even 
blunter: “This is about accommodating a dictatorship. It’s 
outrageous to be complicit in cracking down on dissenters.” 
And in an open letter to Jerry Yang, the Chinese dissident Liu 
Xiabo, who has himself suffered censorship, imprisonment, 
and other indignities, wrote: “I must tell you that my indigna-
tion at and contempt for you and your company are not a bit 
less than my indignation and contempt for the Communist 
regime. . . . Profit makes you dull in morality. Did it ever occur 
to you that it is a shame for you to be considered a traitor to 
your customer Shi Tao?”

case 5.1

yahoo! in china
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Whether profit is dulling their morality is an issue that 
must be confronted not just by Yahoo! but also by other 
Internet-related companies doing business in China. 
Microsoft, for example, recently shut down the MSN Spaces 
Website of a popular Beijing blogger whose postings had run 
afoul of censors. Google has agreed to apply the Chinese 
censors’ blacklist to its new Chinese search engine. And a 
congressional investigative committee has accused Google, 
Yahoo!, and Cisco of helping to maintain in China “the most 
sophisticated Internet control system in the world.” In their 
defense, the companies ask what good it would do for them 
to pull out of the Chinese market. They contend that if they 
resist the Chinese government and their operations are 
closed down or if they choose to leave the country for moral 
reasons, they would only deny to ordinary Chinese whatever 
fresh air the Internet, even filtered and censored, can provide 
in a closed society. It’s more important for them to stay there, 
play ball with the government, and do what they can to push 
for Internet freedom. As Yahoo! chairman Terry S. Semel puts 
it: “Part of our role in any form of media is to get whatever we 
can into those countries and to show and to enable people, 
slowly, to see the Western way and what our culture is like, 
and to learn.” But critics wonder what these companies, 
when they are complicit in political repression, are teaching 
the Chinese about American values.

Some tech companies are turning to the U.S. government 
for help. Bill Gates, for example, thinks that legislation making 
it illegal for American companies to assist in the violation of 
human rights overseas would help. A carefully crafted 
American anti-repression law would give Yahoo! an answer 
the next time Chinese officials demand evidence against 
cyber-dissidents. We want to obey your laws, Yahoo! officials 
could say, but our hands are tied; we can’t break American 
law. The assumption is that China would have no choice but 
to accept this because it does not want to forgo the advan-
tages of having U.S. tech companies operating there.

Still, this doesn’t answer the underlying moral questions. 
At a November 2007 congressional hearing, however, a 
number of lawmakers made their own moral views perfectly 
clear. They lambasted Yahoo!, describing the company as 
“spineless and irresponsible” and “moral pygmies.” In 
response, Jerry Yang apologized to the mother of Shi Tao, 

who attended the hearing. Still, Yahoo! has its defenders. 
Robert Reich, for instance, argues that “Yahoo! is not a moral 
entity” and “its executives have only one responsibility . . . to 
make money for their shareholders and, along the way, satisfy 
their consumers.” And in this case, he thinks, the key “con-
sumer” is the Chinese government.

update

How to deal with China continues to confound American 
internet companies. In January 2010, upset by the hacking 
of its servers by the Chinese government, which was trying 
to gain information about dissidents, and uneasy about 
continuing its complicity in Internet censorship, Google 
announced that it would withdraw from China altogether if it 
could not operate there without censorship. Two months 
later, after negotiations with Chinese authorities went 
nowhere, Google began automatically redirecting searches 
on its Chinese servers to its Hong Kong affiliate. Hong Kong 
has an independent legal system, and mainland Chinese 
censorship laws do not apply there. In response the Chinese 
government threatened to pull Google’s Internet license. 
The stalemate lasted until July of that year when Google 
replaced its automatic redirect from Google China to Google 
Hong Kong with a link to the latter, and signed a new licens-
ing agreement that allows it to continue to operate in China 
but to deliver results only for searches about products and 
music and for some maps. One result is that the popular 
Chinese search engine Baidu, which complies fully with 
government censorship rules, has greatly increased its 
market share.

discussion Questions

1.	 What moral issues does this controversy raise? What obli-
gations should Yahoo! have weighed in this situation? Was 
the company a “traitor” to its customer, as Liu Xiabo says?

2.	 In your view, was Yahoo! right or wrong to assist Chinese 
authorities? What would you have done if you were in 
charge of Yahoo!?

3.	 Is Jerry Yang correct that the company had “no choice”? 
Assuming that Yahoo! was legally required to do what it 
did, does that justify its conduct morally?
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4.	 Assess the actions of Yahoo! and of Microsoft, Google, 
and Cisco from the point of view of both the narrow and 
the broader views of corporate responsibility. What view 
of corporate responsibility do you think these compa-
nies hold? Do you think they see themselves as acting 
in a morally legitimate and socially responsible way?

5.	 In light of this case, do you think it makes sense to talk 
of a corporation like Yahoo! as a moral agent, or is it only 
the people in it who can be properly described as having 
moral responsibility?

6.	 Would American companies do more good by refusing 
to cooperate with Chinese authorities (and risk not being 
able to do business in China) or by cooperating and 
working gradually to spread Internet freedom? In general, 
under what circumstances is it permissible for a company 
to operate in a repressive country or do business with a 
dictatorial regime?

7.	 Assess the pros and cons of a law forbidding American 
high-tech companies from assisting repressive foreign 
governments.

everyone Knows how high the cost oF 

prescription medicines is these days, and many Americans 
dislike having to pay significantly more than Canadians or 
Europeans do for the very same drugs. Many of them also 
resent the huge profit margins that drug companies enjoy 
in comparison with other U.S. corporations. Year after 
year, for over two decades the drug industry has been 
far and away the most profitable sector of our economy. 
However, many people are also inclined to accept high 
prices as the cost we must bear for drug research and 
the development of new medicines. But, in fact, the 
prices drug companies charge bear little relationship 
to the cost of making or developing them, and those 
prices could be cut dramatically without coming close to 
threatening their R&D budgets. Less than 15 percent of 
the sales revenue of the large pharmaceutical companies 
goes into R&D, half what they spend on “marketing and 
administration.”83

Moreover, the pharmaceutical industry is nowhere near as 
innovative as most people think. According to Marcia Angell, 
former editor in chief of the New England Journal of Medicine, 
only a handful of important drugs have been brought to the 
market in recent years, and they were based mostly on tax-
payer-funded research. She writes, “The great majority of 
‘new drugs’ are not new at all but merely variations on older 
drugs already on the market. These are called ‘me-too’ drugs. 
The idea is to grab a share of an established, lucrative market 
by producing something very similar to a top-selling drug.” 
This is made possible by the fact that the FDA will generally 
approve a drug if it is better than a placebo. “It needn’t be 
better than an older drug,” Angell says. “In fact it may be 
worse. There is no way of knowing, since companies do not 
test their drugs against older ones for the same conditions at 
equivalent doses.” Of the seventy-eight drugs approved by 
the FDA in a recent year, only seventeen contained new active 
ingredients, and the FDA classified only seven of those as 

case 5.2

drug dilemmas
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improvements over older drugs. And none of those seven 
came from a major U.S. drug company.

When it comes to research and innovation, the record of 
the big, profitable pharmaceutical corporations contrasts 
poorly with that of the small biotechnology companies that 
are responsible for most of today’s medical advances. CV 
Therapeutics of Palo Alto, California, is one such company. 
Founded by cardiologist Louis G. Lange, it has developed a 
new drug, ranolazine, which promises to be the first new 
treatment for angina in over twenty-five years. The Journal of 
the American Medical Association has praised ranolazine as 
helping patients for whom standard therapies have failed. But 
this medical breakthrough has brought an ethical dilemma 
with it. Patients in Russia and Eastern Europe constituted 60 
percent of the one thousand or so test subjects involved in the 
studies that enabled CV Therapeutics to develop the drug. 
Now that the drug is ready, does the company have a moral 
obligation to make its drug available to them?

Other drug companies today are struggling with the same 
dilemma. They frequently test experimental drugs overseas, 
where there is less red tape and both doctors and patients are 
keen to participate in the tests. In Russia, for example, doctors 
are eager for the money they can get as study monitors, 
traveling to medical offices to make sure protocols are being 
followed. They also receive medical equipment such as tread-
mills for exercise testing. For their part, patients see it as a 
chance to get medications that they cannot afford to buy and 
that their government doesn’t pay for. Moreover, says Richard 
Leach, the American business manager of a company called 
Russian Clinical Trials, “Eastern European and Russian people 
tend to be very compliant. . . . They will follow the trial and they 
will do whatever is asked. If they have to keep a diary, they do 
it. If they have to make office visits, they do it.”

With at least 40 percent of drug testing now done off-
shore, critics worry that drug companies are exploiting their 
human subjects. In the United States and other well-to-do 
countries, experimental subjects must be given full informa-
tion about the nature of the research, and they have a right to 
refuse to participate without penalty or consequence for their 
usual health care. Not so in Africa and many poor regions, 
where doctors profit from enrolling their patients, and local 
officials sometimes encourage whole villages or provinces to 

enroll in research programs. Conducting research overseas 
not only saves drug companies money, but it also circum-
vents FDA restrictions, which require companies to gain its 
approval before human testing in the United States can begin. 
The FDA obliges companies to describe their proposed 
research in detail and to file plans for guaranteeing informed 
consent and for monitoring the progress of the study. They 
must set up a review board to monitor each clinical trial and 
to ensure that risks to human subjects are “reasonable in 
relation to anticipated benefits, if any, to subjects, and the 
importance of the knowledge that may reasonably be 
expected to result.” In addition, all risk must be “minimized.”

Requirements for foreign research are much looser, and 
there is very little oversight. “Companies can conduct prelimi-
nary studies of drugs in poorer countries before formal test-
ing even begins,” writes Marcia Angell. “Quite literally, the 
participants are used as guinea pigs, subjects of research 
that really should be done on experimental animals.” And 
when it comes to formal testing, the FDA may not learn about 
it until the company applies for final approval of its new drug.

These moral issues, however, are not the concern of com-
panies like Russian Clinical Trials. Nor do they see it as their 
business to ask what happens when the studies end. Dr. Alan 
Wood, general manager of Covance, another American firm 
that conducts medical trials in Eastern Europe, says quite 
plainly, “What our clients do is not our affair.”

But what about the drug companies themselves? What, 
if anything, do they owe overseas test subjects when their 
new drugs pan out? Some companies never even sell their 
drugs in the poor countries where they were developed. 
Others do, but often there are few patients who can afford 
them. “This is something that the biotech industry, as it devel-
ops more and more drugs, will have to come to grips with,” 
says Carl B. Feldbaum, president of the Biotechnology Industry 
Organization. “It’s not that we are lacking  compassion, but the 
economics are tough.”

“Do we have an obligation to everyone in the trial or to 
everyone in the community, the province, the nation, the 
region, or the world?” asks Dr. Ruth Faden, director of the 
Berman Bioethics Institute at Johns Hopkins University. 
“We  really haven’t figured this out.” She acknowledges, 
though, that “many physician investigators feel  uncomfortable 
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with the idea of using patients in studies and then not being 
able to continue to help them when the trial ends.” We seem 
“to have hit a wall of moral unease,” she says. “I’m not sure 
exactly where we ought to end up.”

Dr. Lawrence O. Goskin, director of the Center for Law 
and the Public’s Health at Georgetown and Johns Hopkins 
Universities, is also troubled. Drug companies, he says, 
should not be seen as “the deep pocket that helps every-
one,” yet there is something disturbing about “parachute 
research,” in which a company drops into a country, con-
ducts its drug research, and then leaves. “It raises the ques-
tion of what ethical obligation, if any, there might be to give 
back and make sure there is access to the drug after the tri-
als are over.”

Drug companies are businesses, of course, and they have 
to decide whether they can earn enough money in a foreign 
country to justify applying for approval to market a new drug 
there, then setting up a business office, and hiring a sales 
force. Even if they decide to provide the drug to patients free 
of charge—so-called compassionate use—things are not so 
simple. They still have to set up a distribution system, train 
doctors to administer the drug, and monitor the patients who 
take it. In the case of life-saving drugs, such as those for 
combating AIDS, many companies do, in fact, provide them 
for free or at low cost in poor countries, especially to patients 
who were involved in their development. But with a drug like 
ranolazine it’s more complicated. Angina can cause terrible, 
crushing chest pains, and it can make the lives of chronic 
suffers miserable. Ranolazine can cut in half the number of 
angina attacks a patient suffers, but it’s not a life-saving 
drug. It improves the quality of patients’ lives, but it doesn’t 
extend them.

Dr. Lange, meanwhile, is torn. His company is not a char-
ity, and because CV Therapeutics is small, it can’t afford to 
market ranolazine in countries where few people have 

enough money to buy it or to set up the distribution systems 
necessary to give it away. “We’re not Merck,” he says. “But 
we’re concerned.”

discussion Questions

1.	 What explains the high price of prescription medicines in 
the United States? What if anything should be done about 
it? Do you believe that in the United States drug prices 
reflect the operation of a fair and competitive market?

2.	 Given the nature of their product, do pharmaceutical 
companies have ethical responsibilities that other corpo-
rations don’t have? In your view, are the large U.S. drug 
companies good corporate citizens?

3.	 Are the large drug companies guilty of price gouging or of 
charging an unfair or exploitative price for their products? 
Should Americans be permitted to import drugs from 
Canada or other countries?

4.	 Assess the motivations of drug companies that do 
their testing overseas. Do you think test subjects are  
being exploited or taken advantage of? Under what 
circumstances, if any, are companies morally justified  
in testing overseas?

5.	 Do drug companies have an obligation to make new drugs 
available to patients who were involved in their develop-
ment, either here or overseas? Does the size of the com-
pany make a difference? What would you do if you were 
Dr. Lange? What obligations, ideals, and consequences 
should he take into account?

6.	 Is it ethical for companies to decline to sell a useful drug 
like ranolazine in a poor country because they can make 
more money marketing it elsewhere?

7.	 When it comes to life-saving drugs, do pharmaceutical 
companies have a moral obligation to make them avail-
able in poor countries at little or no cost? Explain why or 
why not. What about effective but non-life-saving drugs 
like ranolazine?
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juveniLe manuFacturing oF san antonio, 
Texas, began making infants’ and children’s garments in a 
plant on South Zarzamora Street in 1923; in the 1930s, the 
company switched to boys’ and men’s clothing and changed 
its name to Santone Industries. During the 1970s, Santone 
manufactured sports jackets for Levi Strauss & Co., which 
eventually decided to buy out the company. In 1981, Levi 
Strauss paid $10 million and took over operations on South 
Zarzamora Street.84

Although the garment industry had been struggling in 
some parts of the country, it had prospered in San Antonio—
not least on South Zarzamora Street. One of three Levi’s 
plants in the city, the plant was slowly converted in the late 
1980s from making sports jackets to manufacturing the 
company’s popular Dockers trousers, which had surpassed 
Levi’s 501 jeans as the firm’s top-selling line. And despite the 
sweatshop image that the industry brings to people’s minds, 
many of San Antonio’s semiskilled workers were happy to be 
employed at Levi Strauss. They thought that pay at the plant 
was good. Benefits were respectable, too: paid maternity 
leave for qualified employees, health insurance, and ten days 
of paid vacation at Christmas and ten during the summer.

Then in 1990, Levi Strauss decided to close the plant—
the largest layoff in San Antonio’s history—and move its 
operations to Costa Rica and the Dominican Republic. This 
was the course of action that had been recommended the 
previous year by Bruce Stallworth, the firm’s operations con-
troller. Closing the plant would cost $13.5 million, Stallworth 
calculated, but transferring its production abroad would 
“achieve significant cost savings,” enabling the company to 
recover its closing costs within two years. In 1989, it cost 
$6.70 to make a pair of Dockers at the South Zarzamora 

plant. Plant management had hoped to reduce that to $6.39 
per unit in 1990, but even that would be significantly higher 
than the per unit cost of $5.88 at the Dockers plant in Powell, 
Tennessee—not to mention the $3.76 per unit cost Levi 
Strauss could get by using third-world contractors.

Stallworth attributed the San Antonio plant’s high costs to 
workers’ compensation expenses, to less-than-full-capacity 
plant operation, and to the fact that “conversion from sports 
coats to Dockers has not been totally successful.” Retraining 
workers who have spent years sewing jackets to sew trou-
sers, it seems, is not very easy. Furthermore, running the San 
Antonio plant efficiently would mean running it at full capacity, 
but operating at full capacity on South Zarzamora Street with 
1,115 workers—compared with 366 and 746 employees, 
respectively, at the company’s other two U.S. Dockers 
plants—meant too many pairs of trousers produced by high-
priced American labor. Workers at San Antonio averaged $6 
an hour, which was about a day’s pay in the Caribbean and 
Central America for workers with the same level of skill.

Bob Dunn, Levi Strauss vice president of community 
affairs and corporate communications, denies that the com-
pany did anything it shouldn’t have done with regard to clos-
ing the plant. “We didn’t see any way to bring costs in line.” 
And he adds: “As much as people like Dockers, our research 
shows people are not willing to pay $5 or $10 more for a pair 
of pants just because the label says ‘Made in the U.S.A.’”

Closing plants is nothing new for Levi Strauss. Before 
closing South Zarzamora Street, it had already closed 
twenty-five plants and shifted the work overseas, either to 
its foreign production plants or to overseas contractors. 
Using overseas contractors saves the firm even more 
money, because in addition to paying lower wages, the 

case 5.3

Levi strauss at home and abroad
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company avoids paying directly for benefits like health 
insurance and workers’ compensation. This time, though, 
the company’s decision to close a domestic plant and 
move its production abroad prompted local labor activists 
to fight back. They filed a class-action lawsuit and organ-
ized a boycott of Levi’s products.

The boycott, however, gained little publicity outside San 
Antonio, and the lawsuit fizzled out. Neither seems to have 
dampened sales, but they embarrassed the company, which 
donated nearly $100,000 to help local agencies retrain its 
former employees and gave San Antonio an additional 
$340,000 to provide them with extra job counseling and 
training services.

Most politicians kept a low profile on the issue, praising 
Levi Strauss for offering its workers more than was legally 
required and promising to try to recruit a new company to 
use the empty factory. U.S. Representative Henry B. 
Gonzales, however, spoke out harshly: “When a company 
is so irresponsible—a company that has been making 
money and then willy-nilly removes a plant to get further 

profit based on greed and cheaper labor costs in the 
Caribbean—I say you have a bad citizen for a company.”

To this, Bob Dunn responded, “Our sense is we do more 
than anyone in our industry and more than almost anyone in 
American industry.” He was proud of the way Levi Strauss treated 
people when it closed plants. “We try to stress the right values,” 
he said. “It’s not easy. There isn’t always one right answer.”

Levi strauss in china

Dunn’s emphasis on values reflects the thinking of Levi 
Strauss’s Robert D. Haas, CEO until 1999, now chairman of 
its board. Ever since he organized a successful leveraged 
buyout of the company, Haas has tried to create a more val-
ues-centered management at Levi Strauss by emphasizing 
social responsibility and employee rights. A year after the 
closure on South Zarzamora Street, the company’s values-
centered management received a second blow when a con-
tractor in the U.S. territory of Saipan was accused of virtually 
enslaving some of its Chinese workers. When the company 
learned the contractor was not paying the island’s legal 

outsourcing has been increasing rapidly. Although American workers worry that it could affect their 
jobs, it seems to be an accepted business practice. is outsourcing likely to continue to spread or to level 
off and eventually decrease?
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 minimum wage, it fired him and formed a top-management 
committee to monitor its overseas contractors. Levi Strauss 
then went on to become the first multinational to adopt guide-
lines for its hired factories. The first part of its “Global 
Sourcing Guidelines” covers the treatment of workers and the 
environmental impact of production; the second part sets out 
the company’s standards for choosing the countries in which 
it will do business.

As a result of its guidelines, Levi Strauss stopped all pro-
duction in China because of human rights abuses and sys-
temic mistreatment of labor. For instance, in a factory in 
Shenzhen, women sew for twelve hours a day plus overtime 
and receive only two days off a month. They have no health 
care and no compensation for injury (although Chinese legis-
lation requires this). Their pay is often below the legal mini-
mum of 12 cents an hour. Back home in San Francisco, the 
decision to pull out of China caused a fiery debate within the 
company. Because Chinese labor is so cheap, a committee 
had recommended that the company stay in China and work 
to make things better, but Haas decided to withdraw from 
China altogether. With an annual revenue of $ 6.5 billion, Levi 
Strauss is the largest clothing company in the world, and 
because it has no direct investment in China, it could afford to 
pull out. But some business analysts worried that in the long 
run the company would be sacrificing a great deal by leaving 
China. China is the world’s fastest-growing economy, and 
some predict that it will be the world’s largest economy in 
twenty years.

Many people praised Levi Strauss’s decision, but it dumb-
founded some companies. At Nike, one executive said, “I 
can’t figure it out. I have no idea what Levi’s is doing.” Nike 
was still having trouble figuring it out when the cartoon strip 
Doonesbury began pummeling the athletic footwear company 
for having its products made in sweatshops in Vietnam. 
Cheap Asian labor is a high priority for Nike’s top executive 
Philip Knight, and his company has long favored places like 
Indonesia and China, where pay is poor and labor unions are 
suppressed. In Indonesia, the women who work at the sweat-
shops of Nike contractors make $2.20 a day, and it took four 
years of violent struggle to get the minimum wage raised that 

high. Now Nike has moved into Vietnam, where labor costs 
are cheaper yet. At one Nike plant in Vietnam, investigators 
found that employees worked sixty-five hours a week—more 
than Vietnamese law allows—for a weekly wage of $10 and 
that 77 percent of them suffered respiratory problems from 
breathing chemical fumes at work.

By contrast, Levi Strauss believes that a growing number 
of its customers shun products made in sweatshops. 
Consumers “don’t want to buy a shirt made by children in 
Bangladesh or forced labor in China,” says one industry 
observer. The firm’s top management also believes that Levi 
Strauss is emblematic of American culture and that its mildly 
anti-establishment image must be guarded. “Anyone seeking 
to protect their brand and company reputation will realize 
these policies make sense,” says Bob Dunn, who helped 
design the company’s overseas guidelines. For this reason, 
some critics do not charge that Levi Strauss was foolish to 
leave China, but rather that its decision was dictated only by 
bottom-line profitability—that it was a publicity stunt aimed 
at attracting more customers.

But the team of inspectors that Levi Strauss has moni-
toring its contractors is a reality, not a publicity stunt. They 
regularly visit factories and are prepared to fire violators of 
the company’s guidelines—such as the factory operator 
who was strip-searching female workers to determine 
whether they were, as they claimed, menstruating and 
thus, according to local Muslim law, entitled to a day off 
with pay. The firm has also pulled out of Myanmar because 
of human rights abuses in that country. The company is 
sensitive to local mores, however, and its first goal is not to 
boycott countries or cancel contracts. In Bangladesh, its 
inspectors discovered that a contractor was employing 
children under the age of fourteen—something that is 
legal there but contrary to Levi Strauss guidelines. The 
company didn’t want the children discharged, which would 
have hurt the families who were dependent on their 
income, but it didn’t want the children working, either. So 
Levi Strauss devised a solution: Younger children would be 
paid while attending school and would be offered full-time 
jobs when they turned fourteen.
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six years Later

Six years after withdrawing from China because of human 
rights violations, Levi Strauss reported in April 1998 that it 
would resume manufacturing its clothing there. The com-
pany denied that its decision was related to its having just 
closed several U.S. plants, but the reversal of its China policy 
provoked an outcry among human rights groups, who 
accused Levi Strauss of putting profits before its self-pro-
claimed concern for workers. The company’s critics pointed 
to a National Labor Committee report that found gross labor 
violations in twenty-one Chinese factories. These include 
forced overtime (sometimes amounting to a workweek of 
ninety-six hours), wages as low as 13 cents per hour, and 
restrictions on workers’ freedom to assemble. And the U.S. 
State Department declared that it had not detected any 
“appreciable” improvement in China’s human rights record 
during that period. Executives at Levi Strauss responded, 
however, that it is now possible for the company to operate in 
China while adhering to its corporate code of conduct. Unlike 
before, it now has contracting partners who are willing and 
able to adhere to its code, and improvements in the compa-
ny’s monitoring system enable it to prevent abuses at its own 
factories.

For its part, Nike has begun to see the light of social 
responsibility. Bowing to pressure from its critics, the com-
pany has now pledged to root out underage workers and to 
require overseas manufacturers of its wares to meet strict 
U.S. health and safety standards. It also agreed to allow out-
siders from labor and human rights groups to join the auditors 
who inspect Nike’s Asian factories—a demand the company 
had long resisted. Nike CEO Knight acknowledged the public-
relations problem facing his company, which stood accused, 
he said, of having “single-handedly lowered the human rights 
standard for the sole purpose of maximizing profits.” Nike had 
“become synonymous with slave wages, forced overtime and 
arbitrary abuse.” But, Knight continued, “I believe that the 
American consumer does not want to buy products made in 
abusive conditions.” He did not, however, pledge to increase 
wages.

meanwhile, Back home . . .

Levi Strauss, which in the early 1980s had fifty U.S. plants, 
has now abandoned all American production. In 2003, it 
shut the historic ninety-six-year-old San Francisco factory 
that made its 501 jeans, and in 2004 it stopped production 
at its only remaining North American operations: three man-
ufacturing plants in Canada and two sewing and finishing 
plants in San Antonio. The company still owns eight manu-
facturing plants outside the United States, but it is expected 
to close those eventually as well. “The closures are an 
absolutely necessary part of ensuring the long-term com-
petitiveness of our business,” said Julie Klee, a Levi Strauss 
general manager. “Moving away from owned-and-operated 
manufacturing to a broader sourcing base will strengthen 
our business by giving us much more flexibility.” Levi’s 
Robert Haas added that the closures were inevitable. The 
company had invested tens of millions of dollars in auto-
mated equipment, training, and incentives to keep domestic 
plants competitive enough to offset the overseas wage dif-
ferential, but it was not enough, he said. “We’ve resisted all 
of the pressures that have been on us to close plants. As 
you know, we are one of the very last major companies that 
has any kind of manufacturing presence in North America 
anymore. . . . Belatedly and reluctantly, we’re having to fol-
low in the footsteps of other apparel manufacturers” and 
shift work overseas.

However, to help its displaced workers, Levi Strauss gave 
them eight months’ notice of the layoff, instead of the two 
months required by law, and provided them with three weeks’ 
severance pay per year of service. Levi Strauss also offered 
displaced workers up to $6,000 each to help them make the 
transition into new fields. The money was to be used for job 
training, community college education, English-language les-
sons, moving expenses, or setting up a small business. “We 
can’t ignore the fact that certain jobs are not . . . sustainable 
in North America,” said Haas. “They’re done better in other 
countries. But companies . . . must be sensitive to [the work-
ers’] circumstances and help move [them] into the next stage 
of their lives.”
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discussion Questions

1.	 Evaluate the pros and cons of Levi Strauss’s decision to 
close its South Zarzamora Street plant. Was it a sound 
business decision? Was it a socially responsible decision? 
Could the company have reasonably been expected to 
keep the plant running?

2.	 Having decided to close the plant, was there more that 
Levi Strauss could and should have done for its laid-off 
workers?

3.	 How, if at all, is your assessment of Levi Strauss’s respon-
sibilities affected by the fact that the company bought the 
plant and then closed it nine years later?

4.	 Should consumers avoid products that are made by sweat-
shops? Should they shun companies that lay workers off 
needlessly? Are consumer boycotts ever justified? When 
are such boycotts likely to be effective? Under what cir-
cumstances would you participate in a consumer boycott?

5.	 How would you feel if you had been an employee at the 
plant? Bob Dunn said, “My hope is that as time passes 
and people have a chance to reflect on what we’ve done, 
[people who have lost jobs] will judge us to have been 
responsible and fair.” Do you think Levi Strauss’s former 
employees will judge the company that way?

	 6.	 With regard to Levi Strauss’s conduct both at home and 
abroad, does it make sense to talk about the company as 
a morally responsible agent whose actions can be critically 
assessed, or can we assess only the actions and decisions 
of individual human beings inside the company?

	 7.	 Do corporations have a responsibility to monitor the 
conduct of the companies they do business with—in 
particular, their contractors and suppliers? Do they have a 
responsibility to avoid doing business in countries that are 
undemocratic, violate human rights, or permit exploita-
tive work conditions? Compare and critically assess the 
conduct of Levi Strauss and Nike in this respect.

	 8.	 Should Levi Strauss have resumed its manufacturing opera-
tions in China? Should it have pulled out in the first place?

	 9.	 Is Levi Strauss sincere in its professed concern for foreign 
workers? Is Nike?

10.	 American consumers say that they don’t like having their 
clothes made by exploited workers in foreign sweatshops. 
Is consumer pressure sufficient to get American compa-
nies to improve the pay and working conditions of foreign 
factory workers?

11.	 Some pessimists say that because most companies don’t 
make social welfare a priority, competition will ultimately 
undermine the efforts of companies like Levi Strauss to 
establish standards. Assess this argument.

with annuaL saLes oF over $19 BiLLion 

and annual profits of around $1.9 billion, Nike is one of the 
giants in the sports apparel business, and its trademark 
“Swoosh” logo is recognized around the world. However, 

for a company its size, Nike directly employs surprisingly 
few workers—only about 22,000. That is because over-
seas contractors manufacture all Nike’s products. These 
independent contractors employ approximately 600,000 

case 5.4

Free speech or False advertising?
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 workers at 910 factories, mostly in China, Indonesia, 
Vietnam, and Thailand.

Like many other firms, Nike outsources its manufacturing 
to take advantage of cheap overseas labor. But the price of 
doing so began getting higher for Nike in the late 1990s, 
when anti-sweatshop activists started campaigning against 
the company, charging that the third-world workers making 
its products were exploited and abused. Activists on many 
college campuses, for instance, encouraged their peers to 
boycott Nike shoes and clothing and tried to pressure their 
universities’ athletic departments not to sign deals with Nike 
for team sports apparel.

Instead of ducking the issue, as other companies might 
have, Nike responded vigorously to the criticisms. At the 
University of North Carolina, for example, Nike ran full-page 
ads in the student newspaper, asserting that it was a good 
corporate citizen and upheld humane labor standards. It sent 
representatives to meet with student activists, and company 
CEO Philip Knight took the unusual step of showing up at an 
undergraduate seminar on corporate globalization to defend 
his company. Nike issued press releases and sent letters to 
many college presidents and athletic departments, asserting, 
among other things, that Nike paid “on average, double the 
minimum wage as defined in countries where its products are 
produced” and that its workers “are protected from physical 
and sexual abuse.”

Enter Marc Kasky, a fifty-nine-year-old San Francisco 
activist. He thought Nike’s campaign was misleading the 
public about working conditions inside its factories, so he 
sued the company for false advertising under California’s 
consumer protection law. In Kasky’s view, the case was sim-
ply a matter of protecting consumers from corporate deceit. 
In response, Nike argued that the statements in question 
were protected by the First Amendment because they were 
made in news releases, letters to the editor, and op-ed essays 
and because they related to the company’s labor practices—
which are a matter of public concern—and not the products 
it sold. Two lower courts agreed with Nike, but then the 
California Supreme Court overturned their verdict, ruling in a 
4–3 decision that the company’s campaign was essentially 
commercial speech (which generally receives less First 
Amendment protection than political or personal speech) 

even though Nike was not specifically talking about shoes. In 
the court’s view, Nike’s speech was directed at customers 
and dealt with its business operations; the form in which the 
information was released was irrelevant. The judges, how-
ever, didn’t determine whether Nike really did abuse workers 
or mislead consumers; it left those factual questions for a trial 
court to decide.

Nike then appealed the case to the U.S. Supreme Court. 
California Attorney General Bill Lockyer filed a brief in support 
of Kasky, which seventeen other states joined. The brief con-
tended that the case was not about free speech but rather 
about “Nike’s ability to exploit false facts to promote commer-
cial ends.” Harvard law professor Laurence Tribe, however, 
defended the company, arguing that treating Nike’s letters 
and press releases as equivalent to advertising would under-
cut the ability of companies to speak out on political issues. 
He urged that the California decision would have a “chilling 
effect on freedom of speech.” To this, however, the chief 
author of the California brief, deputy attorney general Roland 
Reiter, responded: “I believe the concerns expressed are 
really overblown. We have a company talking about itself. It’s 
difficult to see why holding them to the truth would cause any 
kind of calamity.” USC law professor Erwin Chemerinsky 
agreed. He argued that it didn’t matter whether Nike issued 
the information in the form of a press release: “If a company 
makes false statements about its product or practices with 
the intent of increasing profits, that’s commercial speech.”

After having heard the case, however, the Supreme Court 
declined to decide the substantive legal issues at stake. 
Instead, it dismissed the case on a technicality and sent it 
back to California for trial. Before the trial began, however, 
Nike settled out of court with Kasky. As part of the deal, Nike 
agreed to donate $1.5 million to the Fair Labor Association, a 
sweatshop-monitoring group, and in a joint statement, Kasky 
and Nike “mutually agreed that investments designed to 
strengthen workplace monitoring and factory worker pro-
grams are more desirable than prolonged litigation.” A happy 
ending? Not in everyone’s eyes. Friends of Nike argued that 
because the Supreme Court did not act forthrightly to protect 
corporate speech, companies will be reluctant to discuss 
public issues involving their products. Those on the other 
side, however, responded that when disclosing information 
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about wages and working conditions, companies should be 
held to the same standards of truth and accuracy as when 
they disclose financial data.85

discussion Questions

1.	 In this case, was Nike engaged in commercial 
speech, or were its statements political or social 
speech? What determines whether speech is com-
mercial or not?

2.	 Was the out-of-court settlement a reasonable resolution 
of this case? What would have been the good or bad 
consequences of the Supreme Court’s deciding in Nike’s 
favor? Of its deciding in Kasky’s favor?

3.	 Should commercial speech receive less First Amendment 
protection than other types of speech, or does this violate 
the rights of corporations? Explain your answer.

4.	 Do corporations have the same moral rights as individual 
human beings? Should they have the same political 
rights? Is it morally permissible to limit the speech of 
corporations in ways that would be wrong if applied to the 
speech of individual citizens? If it is permissible, is it good 
public policy?

5.	 Does Nike have a social responsibility to address matters 
of public concern such as the working conditions in its 
overseas operations? If it chooses to do so, does it have an 
obligation to make its statements as truthful and accurate 
as it can? Under what circumstances should corporations 
be held liable for the truth of their public statements?

“i don’t care what BanK oF america does,” 

fumed Lynn Martin at a meeting of the board of directors 
of Baytown Company, a San Francisco Bay Area firm that 
runs four different family-oriented restaurants and owns a 
string of six popular fast-food take-out establishments (called 
“Tip-Top”). “We took a principled stand at the time,” she con-
tinued, “and I don’t think there’s enough evidence to justify 
changing our minds now.”

Like a lot of local companies, Baytown supports various 
charitable causes in the Bay Area. The company has always 
figured that it had an obligation to give back more to the com-
munity than good food; besides, people in the Bay Area expect 
local companies to display a sense of social responsibility. 
Among the groups that Baytown has always helped support is 

the regional Boy Scouts district. Not only did Baytown think the 
Scouts worthy of its corporate help, but giving to the organiza-
tion seemed to fit well with Tip-Top’s all-American theme and 
with the family character of Baytown’s other restaurants.

A simple thing suddenly got complicated, however, when 
the San Francisco Bay Area United Way decided to pull $1 
million in annual funding for the Scouts because of the 
group’s refusal to admit gays. Soon after that, Bank of 
America, Wells Fargo Bank, and Levi Strauss & Co. also 
decided to stop funding the Boy Scouts. A month later, 
Baytown’s directors resolved to follow suit.

“We were pretty clear at the time,” continued Martin, “that 
we didn’t have any business supporting an organization that 
was perceived as discriminatory.”

case 5.5

charity to scouts?
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“Not me,” said Tom Boyd. “I always thought that since the 
Boy Scouts are a private group, they can do whatever they 
want.”

“Well, maybe they have a right to discriminate if they 
want, but that’s not the point,” said Ed Framers. “The rest of 
us agreed with Lynn that as a company we shouldn’t be help-
ing a group that discriminates. Of course, that was before 
everybody around the country started making such a fuss 
about companies’ stopping their funding of the Scouts. We all 
know about those anti-gay groups demonstrating against the 
United Way and threatening to boycott the bank.”

“Those groups hardly represent thinking in the Bay Area,” 
Lynn Martin shot back.

“That’s true,” agreed Scott Arming, “but still we run a 
family-oriented business.”

“What’s that supposed to mean? Do you think gays and 
lesbians don’t come to our restaurants? Do you think they 
don’t have families? Do you think—”

“O.K., O.K.,” Arming interjected.
“Lynn’s right about that,” Ed Framers said. “In fact, as far 

as I know, our customers never said much about it, one way 
or the other.”

Executive Director Susan Lee then spoke up: “Well, I got 
a few phone calls about it, but there weren’t really com-
plaints. It was more people wanting to get more informa-
tion about the situation. Of course, you always get a few 
cranks. . . .”

“Ain’t that the truth,” murmured Boyd to Framers.
“Anyway,” Lee continued, “things are different now. Bank 

of America has reversed its decision and is resuming funding 
to the Boy Scouts because the Scouts have lifted their ban on 
gays.”

“That’s what the bank says,” said Lynn Martin. “But the 
whole thing is pretty murky if you ask me. Here, look at the 
newspaper story. The article reports company spokesman 
Peter Magnani as explaining that

the bank had first interpreted the Scouts membership 
policy as banning gay members. But after consulting 
with Boy Scouts national President John Clendenin, 
the organization clarified its policy and ‘made it clear’ 
that membership is open to all boys who subscribe to 
Scouting oaths and laws. ‘We take that to mean all 

boys, regardless of their sexual orientation,’ said 
Magnani.86

“But then,” Martin continued, “the newspaper goes 
on to quote a spokesperson for the Boy Scouts of 
America as saying that there has been ‘absolutely no 
change in our policy. We do not believe that homosexu-
als provide positive role models.’ What are we supposed 
to make of that? It looks as if the bank is trying to wrig-
gle out of a stand that turned out not to be as popular as 
it thought it would be.”

“That sounds pretty cynical,” Ed Framers said. “The bank 
says here that its decision ‘was based solely on the Scouts’ 
clarification of its policy,’ and the Scouts’ national president 
is quoted as saying that the organization is ‘open to all boys 
as long as they subscribe to the Boy Scouts Oath and Law.’ 
You weren’t a Scout, Lynn, but I was, and the oath and law 
are only basic stuff about trustworthiness and honesty; 
there’s nothing about sexuality. Besides we’re talking about 
boys, not adults. I think the whole thing has been blown out of 
proportion.”

Martin quickly responded, “Don’t you think boys have 
sexual feelings? Come on, Ed, give me a break. And besides, 
if there is nothing in the Scout oath or whatever it is about 
sexuality, why does the organization have to take a stand one 
way or the other?”

“Maybe the Scouts shouldn’t have taken a stand,” Susan 
Lee inserted, “but at this point it looks as if we have to. When 
we stopped giving to the Scouts, that sent one message; if we 
reverse our decision now, that sends another. Frankly, I don’t 
like being in the position of having to impose our values, one 
way or the other.”

“Yes, but you yourself said that there’s no way to avoid it,” 
Lynn Martin shot back. “So we should at least stand behind 
the right values.”

“And what are those?” asked Lee.
“I don’t have the slightest idea myself,” Tom Boyd whis-

pered to Scott Arming.
Arming ignored him as he turned to the group: “You know, 

I think we are and should continue to be a socially responsi-
ble company. But maybe we should reconsider whether being 
socially responsible means giving to charitable causes in the 
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first place. Is that something we are truly obligated to do, or 
are we just following a fad? I mean, I hate to bring up the 
 bottom line, but every dollar we give to the Boy Scouts or 
anybody else is one less dollar for the company and its 
stockholders.”

“Come on, Scott, you know it’s not as simple as that,” 
responded Susan Lee. “Charitable contributions bring us 
good will, and it’s the kind of thing the community expects an 
enlightened company to do.”

“You may not be persuaded, Scott,” Ed Framers added, 
“but I think what Susan says is right. In any case, we don’t 
need a debate about general principles. We need to figure out 
what we are going to do about the Boy Scouts.”

The meeting continued . . . 

discussion Questions

1.	 What do you think Baytown should do? Explain your 
reasoning. What business factors are relevant to your 
decision? What moral factors?

2.	 Are Baytown’s directors operating with a broad or a 
 narrow conception of corporate responsibility?

3.	 Were Baytown and the other companies right to have 
withdrawn their support from the Boy Scouts? Is there 
anything wrong with companies’ attempting to influ-
ence the policies of an organization like the Scouts?

4.	 What do you think explains Bank of America’s policy 
reversal? Is Lynn Martin’s cynicism warranted?

5.	 Scott Arming doubts that businesses have an obligation to 
support charitable organizations. Do they?
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The “Marlboro Man” has long MesMerized 

people around the world, and few can deny the glamour of 
the ruggedly good-looking Marlboro cowboy, with boots, hat, 
chaps—and, of course, a cigarette in his mouth. Product of 
one of the most successful advertising campaigns in history, 
the Marlboro Man revolutionized the image of Marlboro ciga-
rettes, making it the best-selling brand in the United States. 
Always a leader in its field, Marlboro has now begun test 
marketing a short, “snack-size” ciga-
rette, the Marlboro Intense, for employ-
ees and others who are forced to take 
quick outdoor cigarette breaks. Smokers 
can consume it in only seven puffs yet 
receive the same amount of nicotine as 
they would from a regular-size cigarette.

Everybody, of course, knows that 
smoking is hazardous to one’s health—
everyone, that is, but the tobacco indus-
try. It continues, publicly at least, to deny 
any cause-and-effect relationship between smoking and dis-
ease, even though smoking doubles a person’s risk for stroke 
and makes coronary artery disease two to four times more 
likely. Furthermore, male smokers are twenty-two, and female 
smokers twelve, times more likely than nonsmokers to die from 
lung cancer. On average, smokers die fourteen years earlier 
than nonsmokers. The fact that “about half of all Americans 
who continue to smoke will die because of the habit”1 makes 
smoking the leading cause of preventable deaths in the United 

States. Although the percentage of Americans who smoke is 
dropping, the absolute number of smokers—and smoking’s 
death toll—remains as high as ever. Four hundred forty thou-
sand Americans die each year of tobacco-related causes (up 
from 400,000 in 1990), at an annual price tag of $75 billion in 
medical expenditures and another $80 billion in indirect costs.2

Virtually no other consumer good compares to cigarettes 
in terms of individual injury and social cost. This is one rea-

son that the federal government took 
the unprecedented step of bringing 
an anti-racketeering lawsuit against 
the large tobacco companies. The suit 
contended that cigarette manufactur-
ers “have engaged in and executed 
. . . a massive 50-year scheme to 
defraud the public” by suppressing 
evidence that cigarette smoke con-
tains carcinogens and that nicotine is 
addictive. In addition, the suit accused 

tobacco companies of marketing cigarettes to teenagers, 
agreeing among themselves not to develop safer cigarettes, 
and manipulating nicotine levels in cigarettes to create and 
sustain addiction. (For example, so-called low-tar and low-
nicotine cigarettes, marketed as “light” or “ultra-light,” were 
designed so that addicted smokers inhale as much nicotine 
as always.) After a nine-month trial, the government won its 
lawsuit in 2006—although not the $280 billion in damages 
it had sought. But U.S. District Court Judge Gladys Kessler 
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did require  cigarette manufacturers to correct their false-
hoods, to desist from making incorrect, misleading, or deceptive 
statements about the health risks of cigarettes, and to disclose 
their marketing practices annually to government officials.

In 2009, Congress took things a step further by empower-
ing the Federal Drug Administration to regulate cigarettes—
although not to outlaw smoking or ban nicotine altogether. 
Among other things, the FDA now has the legal authority to 
reduce nicotine content, to regulate the chemicals in ciga-
rettes, and to restrict cigarette advertising even further. The 
law also bars tobacco flavorings (which are thought to lure 
first-time smokers), forbids marketing cigarettes as “light,” 
“mild,” or “low tar,” and requires larger, more graphic warnings 
on cigarette packages. Meanwhile, smokers continue to sue 
cigarette manufacturers for injuries allegedly caused by their 
deadly habit. Despite the warnings that have been required on 
cigarette packs and ads since 1966, many smokers—or their 
estates—contend that they were addicted and couldn’t stop. 
Many of these lawsuits are large class-action suits involving 
dozens of law firms with the collective resources to take on the 
big tobacco companies. As a result, the smokers have been 
winning. In cases around the country, juries have been penal-
izing tobacco companies with compensatory and punitive dam-
age verdicts for millions, even billions, of dollars (although the 

companies often succeed in getting the largest of these judg-
ments, such as that of a Miami jury for $144.8 billion, reduced 
or overturned on appeal). In response to this and to declining 
cigarette consumption in the United States and parts of Europe, 
the tobacco companies are marketing their wares more aggres-
sively than ever in Asia and the developing world.3

Cigarettes are an especially dangerous product, and their 
manufacture, marketing, advertising, and sale raise a number of 
acute questions relevant to the consumer issues discussed in this 
chapter. For instance, what are the responsibilities to consumers 
of companies that sell potentially or (in the case of cigarettes) 
inherently harmful products? To what extent do manufacturers 
abuse advertising? When is advertising deceptive? Can advertis-
ers create or at least stimulate desires for products that consum-
ers would not otherwise want or would not otherwise want as 
much? How, if at all, should advertising be restricted? Are con-
sumers sufficiently well informed about the products they buy? 
Are they misled by deceptive labeling and packaging? 

In general, how far should society go in controlling the 
claims of advertisers, in regulating product packaging and 
labels, in monitoring product quality and price, and in uphold-
ing explicit standards of reliability and safety? What moral 
responsibilities do businesses have in these areas? In a market-
oriented economic system, how do we balance the interests 
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brought to the screen 

the story of Jeffrey 
Wigand, who served 

as Vice President 
for research and 

development 
for Brown & 

Williamson tobacco 
corporation. In a  

60 Minutes interview 
Wigand revealed that 

his former employer 
knew nicotine was 

addictive and inten-
tionally manipulated 
the tobacco content 

of its cigarettes to 
increase the amount 

of nicotine they 
delivered.
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of business with the rights of consumers? How do we pro-

mote social well-being while still respecting the choices of 

individuals?

learning objeCTives

These questions highlight some of the issues probed in this 
chapter. In particular, it examines:

1.	 Product	safety—the	legal	and	moral	responsibilities	of	
manufacturers	and	the	pros	and	cons	of	government	

regulations	designed	to	protect	consumers,	including	the	
issue	of	legal	paternalism

2.	 The	responsibilities	of	business	to	consumers	concern-
ing	product	quality,	prices,	and	labeling	and	packaging

3.	 Deceptive	and	morally	questionable	techniques	used	in	
advertising

4.	 The	role	of	the	FTC	in	regulating	advertising,	especially,	
advertising	to	children

5.	 The	social	desirability	of	advertising	in	general:	Is	it	a	
positive	feature	of	our	economic	system?	Does	it	
manipulate,	or	merely	respond	to,	consumer	needs?

• • •

ProduCt  safe t y
Business’s responsibility for understanding, providing for, and protecting the interests of 
consumers derives from the fact that they depend on business to satisfy their many and 
varied material needs and wants. This dependence is particularly true in our highly tech-
nological society, characterized as it is by a complex economy, automation, intense spe-
cialization, and urban concentration. These conditions contrast with those prevailing in 
the United States when the country was primarily agrarian and people could satisfy most 
of their own needs. today we rely on others to provide the wherewithal for our survival 
and prosperity. We rarely make our own clothing, supply our own fuel, manufacture our 
own tools, or construct our own homes, and our food is more likely to come from thou-
sands of miles away than from our own gardens.

The  increasing  complexity  of  today’s  economy  and  the  multifaceted  dependence 
of  consumers  on  business  for  their  survival  and  enrichment  have  heightened  busi-
ness’s  responsibilities  to  consumers—particularly  in  the  area  of  product  safety.  From 
toys to tools, cars to baby cribs, consumers use countless products every day believing 
that neither they nor their loved ones will be harmed or injured by them. Consumers, 
however,  lack  the  expertise  to  judge many of  the  sophisticated products  they utilize. 
Being human, they also make mistakes in handling the things they buy—mistakes that 
the manufacturers of those products can often anticipate and make less likely. For these 
reasons, society must rely on the conscientious efforts of business to promote consumer 
safety.

Statistics suggest that faith in the conscientiousness of business is sometimes mis-
placed.  Every  year  millions  of  americans  require  medical  treatment  from  product-
related accidents. For example, in a typical year, lawn mowers send 86,000 consumers 
to hospital emergency rooms, and home workshop equipment causes 119,500 people to 
seek emergency care, packaging and containers for household products injure 224,000 
people, and sports and recreational equipment over 927,000.4 Consumer products also 
electrocute around fifty people a year.5

suMMary
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The LegaL LiabiLiTy of ManufacTurers

If any of us is injured by a defective product, we can sue the manufacturer of that prod-
uct. We take this legal right for granted, but it didn’t always exist. Before the landmark 
case  of  MacPherson v. Buick Motor Car  in  1916,  injured  consumers  could  recover 
damages only from the retailer of the defective product—that is,  from the party with 
whom they had actually done business. That made sense in a bygone day of small-scale, 
local capitalism. If your buggy crashed because the harness you bought from the local 
harness maker was defective, then your complaint was against him. By contrast, when a 
wheel fell off Donald Macpherson’s Buick, the firm he had bought the Buick from hadn’t 
actually made it.

Legal policy before MacPherson based a manufacturer’s liability for damage caused 
by a defective product on the contractual relationship between the manufacturer and 
the  purchaser  (the  “privity  doctrine”).  Their  contractual  relationship  is  simply  the 
sale—that  is,  the  exchange of money  for  a  commodity  of  a  certain description. But 
that contractual relationship is an important source of moral and legal responsibilities 
for the producer. It obligates business firms to provide customers with a product that 
lives up to the claims the firm makes about the product. Those claims shape customers’ 
expectations about what they are buying and lead them to enter into the contract in the 
first place. The question in MacPherson, however, was whether a manufacturer’s liability 
for defective products was limited to consumers with whom it had a direct contractual 
relationship.

The  MacPherson  decision  from  the  New  York  Court  of  appeals  recognized  the 
twentieth-century economic reality of  large manufacturing concerns and national sys-
tems of product distribution. among other things, local retailers are not as likely as large 
manufacturers to be able to bear financial responsibility for defective products that injure 
others. One can also see the  court moving in MacPherson to a “due-care” theory of the 
manufacturer’s duties to consumers. due care is the idea that consumers and sellers do 
not meet as equals and that the consumer’s interests are particularly vulnerable to being 
harmed by the manufacturer, who has knowledge and expertise the consumer does not 
have. MacPherson, for instance, was in no position to have discovered the defective wheel 
before he purchased the Buick. according to the due-care view, then, manufacturers have 
an obligation, above and beyond any contract, to exercise due care to prevent the con-
sumer from being injured by defective products.

as the concept of due care spread, legal policy moved decisively beyond the old 
doctrine of caveat emptor—literally “let  the buyer beware”—which was seldom the 
guiding principle by the time of MacPherson anyway. today we associate caveat emptor 
with an era of patent medicines and outrageously false product claims. although legally 
the doctrine of “let the buyer beware” was never upheld across the board, there was a 
time when consumers’ legal responsibility to accept the consequences of their product 
choices was greater than it is today. Consumers were held to the ideal of being knowl-
edgeable,  shrewd,  and  skeptical. Because  they  freely  chose whether  to buy  a  certain 
product, they were expected to take the claims of manufacturers and salespeople with a 
grain of salt, to inspect any potential purchase carefully, to rely on their own judgment, 
and to accept any ill results of their decision to use a given product. In the first part of 
the twentieth century, however, the courts repudiated this doctrine, largely on grounds 
of its unrealistic assumptions about consumer knowledge, competence, and behavior.

The 1916 
MacPherson case 

expanded the liability 
of manufacturers for 

injuries caused by 
defective products.

43075_ch06_ptg01_hr_191-238.indd   194 8/13/12   2:13 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



CHaptEr SIX  COnsumers      195

strict Product Liability
Despite  its  support  for  the due-care  theory  and  for  a broader  view of manufacturer’s 
liability, the MacPherson case still left the injured consumer with the burden of proving 
that the manufacturer had been negligent. Not only might such an assertion be difficult 
to prove, but also a product might be dangerously defective despite the manufacturer’s 
having taken reasonable steps to avoid such a defect.

Beginning  with  the  1963  California  case  Greenman v. Yuba Power Products,  this 
 situation changed. In that landmark case, the court explicitly held that an injured con-
sumer may be awarded damages without having to prove that the manufacturer of the 
defective product was negligent. Consumers, the court ruled, have a right to expect that 
the products they purchase are reasonably safe when used in the intended way. On the 
basis of these and hundreds of subsequent cases, the “strict liability” approach to product 
safety has come to dominate legal thinking.

The doctrine of strict product liability holds that the manufacturer of a product 
has  legal  responsibilities  to  compensate  the  user  of  that  product  for  injuries  suffered 
because the product’s defective condition made it unreasonably dangerous regardless of 
whether the manufacturer was negligent in permitting that defect to occur. Under this 
doctrine a judgment for the recovery of damages could conceivably be won even if the 
manufacturer  adhered  to  strict  quality-control  procedures.  Strict  liability,  however,  is 
not absolute liability. The product must be defective, and the consumer always has the 
responsibility to exercise care.

Critics of strict product liability contend that the doctrine is unfair. a firm that has 
exercised due care  and  taken  reasonable precautions  to avoid or  eliminate  foreseeable 
dangerous defects, they insist, should not be held liable for defects that are not its fault—
that is, for defects that happen despite its best efforts to guard against them. to hold such 
a firm liable seems unjust.

The argument for strict liability is basically utilitarian. First, its advocates contend 
that only such a policy will induce firms to bend over backward to guarantee product 
safety. Because they know they will be held liable for injurious defects no matter what, 
they  will  make  every  effort  to  enhance  safety.  Second,  proponents  of  strict  liability 
contend that the manufacturer is best able to bear the cost of injuries due to defects. 
Naturally, firms raise  the price of  their products  to cover  their  legal costs  (or pay  for 
liability insurance). But defenders of strict liability do not disapprove of this. They see 
it as a perfectly reasonable way to spread the cost of  injuries among all consumers of 
the product, rather than letting the cost fall on a single individual—a kind of insurance 
scheme.

governMenT safeTy reguLaTion

These  developments  in  product  liability  law  set  the  general  framework  within  which 
manufacturers  must  operate  today.  In  addition,  a  number  of  government  agencies 
have become  involved  in regulating product  safety. Congress created one of  the most 
 important of these agencies in 1972 when it passed the Consumer product Safety act. 
This act empowers the Consumer product safety Commission (CpsC) to protect the 
public  “against unreasonable  risks of  injury  associated with  consumer products.” The 
five-member commission sets standards for products, bans products presenting undue 
risk  of  injury,  and  in  general  polices  the  entire  consumer-product  marketing  process 
from manufacture to final sale.

Two broadly 
utilitarian 
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support strict 
product liability. 
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In undertaking its policing function, the CpSC gathers data, conducts research, and 
aids  consumers  in  evaluating product  safety.  It  sets uniform  standards  and  coordinates 
local, state, and federal product safety laws and enforcement. The commission’s jurisdic-
tion  extends  to  more  than  fifteen  thousand  products,  and  it  has  the  power  to  require 
recalls,  public  warnings,  and  refunds.  Exceptionally  risky  products  can  be  banned  or 
seized. rather than stressing punitive action, however, the commission emphasizes devel-
oping new standards and redesigning products to accommodate possible consumer mis-
use. It is less concerned with assigning liability than with avoiding injuries in the first place.

aside from drugs and motor vehicles, however, most products—such as toys, tools, 
and appliances—go to the market without regulation.6 Compared with many other devel-
oped countries, the United States regulates fewer products on grounds of safety, implicitly 
relying more on the tort system and the threat of private lawsuits to protect consumers 
and keep corporations in line. By contrast, the European Union follows a “better safe than 
sorry” approach and regulates products that haven’t been definitively proved dangerous 
but that might cause harm. Europe bans some products (such as cheap Chinese cigarette 
lighters that can flare up and explode) that are readily available in the United States and 
regulates other products (such as decorative oil lamps) more closely than the United States 
does.  Moreover,  american  safety  regulators,  unlike  their  European  counterparts,  fre-
quently find themselves entangled in red tape, which retards or prevents their defending 
consumers from unsafe products. a Wall Street Journal report on comparative approaches 
to product safety remarks, “as Europe increasingly gives regulators more clout and flex-
ibility,  their  american  counterparts  remain  hamstrung  by  a  bureaucratic  thicket  that 
 prolongs efforts to remedy all but the most egregious product defects.”7

economic costs
although most product safety regulations bring obvious benefits, critics worry about the 
economic costs. New safety standards add millions of dollars to the cumulative price tag 
of various goods. Often economists can estimate how many lives a regulation saves and 
then compare that number with the cost of implementing the rule. For example, the cost 
of requiring labels showing the trans fat content of foods is only $3,000 per life saved, 
whereas the cost of insulation to protect against fire in airplane cabins is $300,000. For 
other regulations, the cost to save one life is considerably higher: stronger automobile 
doors  $500,000;  flame-retardant  children’s  sleepwear  $2.2  million;  and  reducing  the 
asbestos exposure of factory workers $5.5 million.8 Is the expense always worth it?

and what about recalls? The number of automobile recalls per year has doubled since 
1993; today, one in twelve cars is recalled.9 and recalls are expensive. BMW’s recall of 
17 thousand 7 Series sedans to check problematic electronic fuel pumps set the company 
back $3 million—a large sum, one might think, but only a tiny fraction of the  billions 
of dollars that a series of recalls in 2009–10, totaling16 million vehicles worldwide, cost 
toyota (taking into account not just the recalls themselves and the record $48.8 million 
fine the company had to pay for delaying some of them, but also the decline in sales that 
toyota suffered as a result).

consumer choice
In addition to cost is the issue of consumer choice. Sometimes consumers dislike man-
dated safety technology. In 1974, for example, Congress legislated an interlock system 
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that would  require drivers  to  fasten  their  seat belts before  their  cars  could move. No 
doubt the law would have saved lives, but a public outcry forced lawmakers to rescind it. 
apparently, many drivers saw interlock systems as a nuisance and believed their incon-
venience outweighed any gain in safety.

In other cases, safety regulations may prevent individuals from choosing to purchase 
a riskier, though less expensive, product. take, for example, the notorious Ford pinto with 
its unsafe gas tank (see Case 2.2). In 1978, after all the negative publicity, scores of lawsuits, 
and the trial of Ford Motor Company for reckless homicide, the sale of pintos fell dramati-
cally. Consumers evidently preferred a safer car for comparable money. But when the state 
of Oregon took all the pintos out of its fleet because of safety concerns and sold them, at 
least one dealer reported brisk sales of the turned-in pintos at their low, secondhand price. 
Some consumers were willing to accept the risks of a pinto if the price was right.

Economists worry that preventing individuals from balancing safety against price is 
inefficient. philosophers worry about interfering with people’s freedom of choice. take 
automobile safety again. Because smaller cars provide less protection than larger ones, 
people in small cars are less likely to survive accidents. Bigger, safer cars are more expen-
sive, however, and many would prefer to spend less on their cars despite the increased 
risk. If only those cars that were as safe as, say, a Mercedes-Benz were allowed on the 
market, then there would be fewer deaths on the highways. But then fewer people could 
afford cars.

Legal Paternalism
That example  touches on the  larger controversy over  legal paternalism:  the  idea  that 
the law may justifiably be used to restrict the freedom of individuals for their own good. 
No one doubts that the law rightly restrains people from harming or endangering other 
people, but a sizable number of moral theorists deny that laws should attempt to prevent 
people  from  running  risks  that  affect  only  themselves.  There  is  nothing  paternalistic 
about requiring you to have working brakes in your car. This protects other people; with-
out brakes, you are more likely to run over a pedestrian. But requiring you to wear a seat 
belt when you drive affects only you. anti-paternalists would protest that forcing you to 
wear a seat belt violates your moral autonomy. Nonetheless, in the past hundred years 
state and federal governments have enacted thousands of paternalistic laws. In 2008, for 
example, California basically outlawed retail sales of raw, unpasteurized milk because of 
potential health risks, even though a number of consumers prefer it to pasteurized milk.10

paternalism is a  large  issue that can’t be done justice here, but  in regard to safety 
regulations,  three  comments  are  in  order.  First,  the  safety  of  some  products  or  some 
features of products (such as a car’s tires) affects not only the consumer who purchases 
the product but third parties as well. regulating these products or product features can 
be  defended  on  nonpaternalistic  grounds.  Second,  anti-paternalism  gains  plausibility 
from the view that individuals know their own interests better than anyone else does and 
that they are fully informed and able to advance those interests. But in the increasingly 
complex  consumer world,  that  assumption  is  often doubtful. Whenever  citizens  lack 
knowledge and are unable to make intelligent comparisons and safety judgments, they 
may find it in their collective self-interest to set minimal safety standards. Such standards 
are particularly  justifiable when few,  if any, reasonable persons would want a product 
that did not satisfy those standards.

Preventing 
consumers from 
being able to choose 
a cheaper but riskier 
product can have 
both economic and 
ethical drawbacks.

Three points about 
paternalism and 
safety regulations.
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Finally, the controversy over legal paternalism pits the values of individual freedom 
and autonomy against social welfare. requiring people to wear seat belts may infringe 
the former but saves thousands of lives each year. We may simply have to acknowledge 
that clash of values and be willing to make trade-offs. This doesn’t imply a defense of 
paternalism across  the board. arguably,  some paternalistic  regulations  infringe auton-
omy more than laws about seat belts do but bring less gain in social welfare. In the end, 
one may have to examine paternalistic product safety legislation case by case and weigh 
the conflicting values and likely results.

how effecTive is reguLaTion?

Consumers usually assume that if a product is on the market, especially if  it  is some-
thing they ingest, then it has been certified as safe. That assumption can be mistaken, 
despite  new  federal  food  safety  legislation  enacted  in  2011.  For  example,  compared 
with Canada, Japan, and the European Union, the United States takes an approach to 
testing for mad cow disease that can only be called lackadaisical,11 and there are serious 
gaps in its effort to keep beef free from contamination by E. coli.12 Unapproved drugs, 
to take another example, can linger on the market for years while the food and drug 
administration (fda)  studies  them. For  instance,  Solvay first began manufacturing 
the hormone replacement Estratest in 1964, and millions and millions of women have 
taken it over the years. But the drug remained under FDa review until 2009, when the 
company discontinued production (generic versions are still available), and was never 
officially  approved.13  Unfortunately,  however,  even  FDa  approval  is  no  guarantee  of 
safety as the scandal a few years ago over the high risk of heart attack from Vioxx and 
related painkillers revealed.

No government agency vouches for the safety of cosmetics and personal-care prod-
ucts such as shampoos, even though many of them are alleged to contain  ingredients 
that are untested or known to be harmful.14 Herbal remedies and dietary supplements 
are another source of concern. although they represent an enormous—and enormously 
profitable—industry, they are exempt from the regulatory scrutiny applied to drugs.15 
There are few studies of the effectiveness of folk medicines such as kava, ginseng, and 
ginkgo  biloba.  Ephedra,  for  example,  is  supposed  to  help  people  lose  weight,  but  it 
contains a potent chemical that can mimic the effects of amphetamines, causing heart 
attack, stroke, and arrhythmia. after Baltimore Orioles pitcher Steve Bechler died while 
taking it, the FDa proposed rules to give consumers more information about the con-
tents of herbal supplements and to standardize their manufacture to ensure purity and 
uniformity. But merely informing consumers about what’s inside the bottle doesn’t tell 
them what risks they run in taking it.

In some cases, public opinion and political considerations can interfere with regula-
tory efforts to protect consumers. The FDa has admitted, for example, that “extreme,” 
“unusual,” and persistent pressure from four New Jersey congressmen led the agency to 
approve a medical device that  its  scientific reviewers had repeatedly and unanimously 
ruled was unsafe.16 Similarly, pressure from gun enthusiasts caused the CpSC to drop 
its effort to get Daisy Manufacturing to recall BB guns with a defective magazine that 
had  contributed  to  the  accidental  shooting  death  of  a  teenage  boy.17  The  same  year, 
political  pressure  appears  also  to  have  led  the  FDa  to  override  the  recommendation 
of  its panel of medical  experts  and  to  refuse  to  lift  the ban on over-the-counter  sales 
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of the “morning after” pill.18 This decision stirred so much controversy that two years 
later the FDa relented and approved selling the pill to women over eighteen (and then 
in 2009 to women over seventeen—a decision that, in an unprecedented intervention, 
the Obama administration overruled in 2011). One thing the FDa has not changed its 
mind about, however, is medical marijuana. In 2006 the FDa ignored a report by the 
National academy of Science’s Institute of Medicine as well as other medical and scien-
tific evidence and once again ruled that the use of marijuana has no medical benefits for 
any patients.19

political  pressure  aside,  the  FDa,  the  CpSC,  and  other  regulatory  agencies  fre-
quently  have  difficulty  fulfilling  their  many  responsibilities.  The  FDa,  for  example, 
receives nearly half a million reports each year of adverse reactions to popular medicines 
(most of  them  false  alarms).20 Nor  can  it  keep up with  legal  requirements  to  inspect 
manufacturers of medical devices (ranging from contact lenses to defibrillators).21 and at 
its current rate of inspection, it would take the FDa 1,900 years to check all the plants 
around the world that process our food.22 The 2004 shortage of flu vaccine, the massive 
2007 recall of children’s toys made in China with lead paint, and the salmonella outbreak 
of 2008 only underscored the difficulty that federal agencies have ensuring that prod-
ucts entering the country are safe.23 Even when a regulatory agency recalls a product, it 
often ends up lingering on the shelves for years. ask Walter Friedel: He spent four days 
in intensive care after breathing fumes from a do-it-yourself product to waterproof tile 
floors that he found at his local Home Depot, even though the CpSC had banned it a 
year earlier.24

part  of  the  reason  for  these  regulatory  lapses  is  underfunding.  The  CpSC,  for 
instance,  has  only  half  the  employees  it  did  in  1980,25  and  the  FDa  has  lost  nearly 
one-third of its inspectors since 2004.26 Still, regulatory agencies do help to protect the 
interests of consumers and to pressure businesses to act responsibly. In addition to gov-
ernment regulation, of course, public opinion, media attention, pressure from consumer 
advocacy groups, and the prospect of class-action lawsuits prod companies to take prod-
uct safety seriously.

self-regulation
Businesspeople tend to be hostile both to regulation and to consumer lawsuits or other 
pressure. When it comes to safety, they generally prefer self-regulation, competition, and 
voluntary, industry-determined safety standards. Their point of view is certainly in keep-
ing with the tenets of classical capitalism, and self-regulation  is arguably an attractive 
ideal on both moral and economic grounds. However, self-regulation can easily become 
an instrument for subordinating consumer interests to profit making when the two goals 
clash. Under the guise of self-regulation, businesses can end up ignoring or minimizing 
their responsibilities to consumers.

For  example,  nothing  enrages  airplane  passengers  more  than  being  stuck  on  a 
runway because of bad weather and congested terminals, waiting for hours to take off, 
with  little  to eat or drink, overflowing toilets, and poor ventilation.  (One passenger, 
who became desperate  after  several hours of being  trapped  in  a parked plane, made 
national news when he used his cell phone to call 911 to report that he and his fellow 
travelers were being held against their will. That call got authorities to empty the plane, 
but  it also brought him a  jail  sentence.) In an effort to avoid regulation, the airlines 
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 successfully  lobbied Congress to be allowed to solve the problem themselves. The result, 
however, was that only a few airlines developed any rules at all, and Congress was even-
tually forced to pass legislation forbidding them to hold passengers for more than four 
hours.27

recently, however, some industries have reversed their usual stance and sought out 
federal regulation. Why the change of attitude? In the case of children’s toys, retailers and 
manufacturers have sought regulation in the hope of reassuring customers, scared off by 
massive recalls, that their products are safe.28 Other companies figure that they can use 
federal safety regulations to thwart competition from cheap foreign imports or as a way 
of heading off liability lawsuits and legal action by individual states.29

automobile safety
The auto industry, however, has a long and consistent history of fighting against safety 
regulations.  For  example,  it  successfully  lobbied  the  federal  government  to  delay  the 
requirement that new cars be equipped with air bags or automatic seat belts. Each year 
of the delay saved the industry millions of dollars. But the price paid by consumers was 
high: according to the National Highway traffic Safety administration (NHtSa), driv-
ing with your seat belt on in a car with air bags cuts in half your chance of dying in a 
crash.

When  the  law finally  required passive  restraint  systems  in new vehicles, Chrysler 
became (in 1989) the first U.S. auto manufacturer to install driver-side air bags in all 
its new models. Only five years earlier, Chrysler chairman Lee Iacocca had boasted in 
his autobiography of fighting against air bags since their invention in the mid-1960s. In 
1971, he and Henry Ford II (then the top executives at Ford) met secretly with president 
richard Nixon to persuade him to kill a pending Department of transportation regula-
tion requiring air bags in every new car sold in the United States.30 Had air bags been 
made standard equipment in 1974, more than seventy thousand deaths and many times 
that number of severe injuries would have been avoided.

Decades earlier, alfred Sloan decided not to fit Chevrolets with safety glass, one 
of the most important safety protections ever, in order to save money. Even after Ford 
began doing so, Sloan insisted, “It’s not my responsibility to sell safety glass.”31 More 
recently, design changes that automakers initially resisted and then only reluctantly 
adopted  have  significantly  reduced  the  number  of  people  killed  when  their  auto-
mobiles are  struck by SUVs or pickups. For a  long time,  the auto  industry denied 
that  car  passengers  are  at  greater  risk  from  pickups  or  SUVs  than  from  automo-
biles despite the fact that those larger vehicles can easily slide over the doorsills and 
bumpers of autos and pierce deep into their passenger compartments. However, the 
NHtSa threatened to impose mandatory regulations if the industry did not act. In 
a landmark pact, fifteen automakers from four nations agreed that, starting in 2009, 
all SUVs and pickups would be built either lower to the ground or with an energy-
absorbing beam that fits under the front and rear bumpers. a study released by the 
Insurance Institute for Highway Safety shows that an SUV that complies with these 
standards is 18 to 21 percent less likely to kill the driver of a passenger car in a front-
to-front collision and 47 to 48 percent less likely to do so in a front-to-side collision. 
“to cut  somebody’s  risk of death  in half,  that’s huge,”  says one auto  safety  expert. 
“That’s almost as good as seat belts. You’re lucky if a new regulation gets you a 5 to  
10 percent reduction in the death rate.”32
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as car buyers have become better informed, automobile manufacturers are rethink-
ing Iacocca’s old bromide “Safety doesn’t sell.” For example, Ford is using its introduc-
tion of inflatable rear seatbelts as a marketing tool to improve its image and attract new 
customers.33 But even if safety does sometimes sell, for an industry to wait for market-
place demand before increasing safety standards can be irresponsible. anti-lock brakes, 
for instance, save lives because they greatly improve a car’s ability to stop short without 
skidding. although the technology has been around for years, anti-lock brakes are still 
not  required on new vehicles. The same point holds  for  side-curtain air bags and  for 
microchip-based tire-pressure monitoring systems. Or, to take another example, hardly 
any cars built  in the United States have electronic stability control (ESC), although a 
majority of new vehicles in Germany and northern Europe come with it. ESC prevents 
the kind of  skids  that often  lead  to  rollovers, but  it will  remain a  rare  and expensive 
option until regulation requires it, thus bringing down the cost through manufacturing 
economies of scale. If society always waited for marketplace demand before insisting on 
public health and safety regulations, then pasteurization of milk and sprinkler systems to 
suppress fires in public places would still be “options.”

The resPonsibiLiTies of business

Simply  obeying  laws  and  regulations  does  not  exhaust  the  moral  responsibilities  of 
business  in  the  area  of  consumer  safety. The Consumer product  Safety Commission, 
for example, has long required toy manufacturers to analyze their products for choking 
hazards,  and  it has banned  toys  that  small  children can easily choke on. By contrast, 
until a few years ago no agency conducted safety testing of, or otherwise regulated or 
monitored, candy for its potential to choke children—even though many more children 
were choking to death on candy, particularly little gel candies, than on toys—and other 
food items that pose a choking hazard for young children go completely unreviewed.34 
However, this regulatory asymmetry between toy manufacturers and candy manufactur-
ers marked no significant difference in their moral obligations. regardless of what the 
law does or doesn’t  require,  candy manufacturers have as great  a  responsibility  as  toy 
manufacturers do to minimize choking deaths.

When it comes to product safety, the exact nature of business’s moral responsibilities 
is difficult to specify because much depends on the particular product or service being 
provided. But attending to the following points would go a long way in helping business 
behave morally with respect to consumer safety:

1. business should give safety the priority warranted by the product. This injunction 
is important because businesses often base safety considerations strictly on cost. If 
the margin of safety can be increased without significantly insulting budgetary con-
siderations, fine; if not, then safety questions are shelved.

Cost cannot be ignored, of course, but neither can two other factors. One is the 
seriousness of the injury the product can cause. a police officer may seldom have to 
rely on a bulletproof vest, but the potential harm from a defective one is obvious. Yet 
Second Chance Body armor suppressed evidence of a defect in its product because 
company executives feared that it would hurt plans for an initial stock offering.35 
The second factor to consider is the frequency of occurrence. Is a design flaw on a 
lawn mower, for example, likely to result in one customer out of a thousand—or one 
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out of two million—cutting off a finger? The higher a product scores on either the 
seriousness or the frequency test (or both), the greater is the priority that needs to be 
placed on safety issues.

2. business should abandon the misconception that accidents occur exclusively as 
a result of product misuse and that it is thereby absolved of all responsibility.  
at  one  time  such  a  belief  may  have  been  valid,  but  in  using  today’s  highly 
 sophisticated  products,  even  people  who  follow  product  instructions  explicitly 
sometimes  still  suffer  injuries.  In any case,  the point  is  that  the company shares 
responsibility for product safety with the consumer. rather than insisting that con-
sumers’ abuse of products leads to most accidents and injuries, firms would proba-
bly  accomplish  more  by  carefully  pointing  out  how  their  products  can  be  used 
safely.

a pennsylvania court has endorsed this perspective. It awarded $11.3 million in 
damages to a twenty-year-old philadelphia woman who was shot in the head when a 
handgun owned by her neighbor accidentally went off. The court determined that 
the shop that had sold the weapon should pay 30 percent of the damages because it 
had provided the buyer with no demonstration or written instructions for safe use of 
the gun.36

Both manufacturers  and  retailers have  an obligation  to  try  to  anticipate  and 
minimize the ways their products can cause harm, whether or not those products are 
misused.  For  example,  in  a  classic  case  a  four-year-old  girl  was  seriously  injured 
when she stood on an oven door  to peek  into a pot on top of  the stove and her 
weight caused the stove to tip over. a manufacturer can reasonably foresee that a 
cook might place a heavy roasting pan on the oven door. If doing so caused the stove 
to  tip  over,  a  court  would  almost  certainly  find  the  stove’s  design  defective.  But 
should the manufacturer have foreseen the use of the door not as a shelf but as a step 
stool? The courts ruled that it should have. In the case of guns, manufacturers could 
make their product safer with trigger locks or internal safety locks, and they could 
work with wholesalers to crack down on dealers who repeatedly sell weapons that 
end up in the hands of criminals (the police give gun makers the serial numbers of 
any of their guns used in crimes).

3. business must monitor the manufacturing process itself. This holds true as well 
for  large companies that outsource all or part of a product’s production to inde-
pendent contractors. Frequently firms’ failure to control key variables during the 
manufacturing process results in product defects. Companies should periodically 
review working  conditions  and  the  competence  of  key personnel. at  the design 
stage of the process, they need to predict ways the product might fail and the conse-
quences of such failure. For production, companies ordinarily can select materials 
that have been pretested or certified as flawless. If a company fails to do this, then 
we must question its commitment to safety. Similar questions arise when compa-
nies do not make use of available research about product safety. to answer some 
questions a company may have to generate its own research. However, independent 
research groups ensure  impartial and disinterested analysis and are usually more 
reliable than in-house studies.
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testing  should  be  rigorous  and  simulate  the  toughest  conditions.  tests 
shouldn’t assume that the product will be used in exactly the way the manufacturer 
intends it to be used. Even established products should be tested. Neither a trouble-
free history nor governmental approval of a product guarantees  that  it  is  free of 
defects.37

When a product moves into production, it  is often changed in various ways. 
These changes should be documented and referred to some appropriate party, such 
as a safety engineer, for analysis. The firm must be scrupulous about coordinating 
department  activities  so  manufacturing  specifications  are  not  changed  without 
determining any potential dangers related to these changes.

4. When a product is ready to be marketed, companies should have their product 
safety staff review their market strategy and advertising for potential safety prob-
lems. This  step  is  necessary  because  both  product  positioning  and  advertising 
influence how  a product  is  used, which  in  turn  affects  the  likelihood of  safety 
problems.  For  example,  all-terrain  vehicles  (atVs)  are  marketed  in  a  way  that 
appeals to young people, who have comparatively little driving experience and a 
propensity to take risks. Yet atVs result in more injuries per vehicle than cars do, 
and they cause more deaths and injuries than snowmobiles or personal watercraft. 
Every year, around 40,000 children are injured, and 100 killed, riding atVs.38 Or 
consider the feeder auger manufacturer whose promotional brochure stated that 
“even a child can do your feeding.” The brochure had a photograph of the auger 
with its safety cover removed to show the auger’s inner workings. When a young 
boy was injured while using the feeder auger with the safety cover removed, a jury 
found the promotional brochure misleading with respect to operating conditions 
and product safety.39

5. When a product reaches the marketplace, firms should make available to con-
sumers written information about the product’s performance. This information 
should include operating instructions, the product’s safety features, conditions that 
will cause the product to fail, a complete list of the ways the product can be used, 
and a cautionary list of the ways it should not be used. Warnings must be specific. 
But no matter how specific they are, warnings are of little value if a consumer can-
not read them. St. Joseph aspirin for Children  is marketed  in Spanish-speaking 
areas and is advertised in Spanish-language media. But you have to know English 
to read the crucial warning: “Children and teenagers should not use this medicine 
for  chicken  pox  or  flu  symptoms  before  a  doctor  is  consulted  about  reye’s 
Syndrome, a rare but serious illness reported to be associated with aspirin.” Because 
his mother spoke only Spanish and couldn’t read the label on the St. Joseph’s box, 
little Jorge ramirez of Modesto, California, contracted reye’s Syndrome. today, he 
is blind, quadriplegic, and mentally impaired.40

6. Companies should investigate consumer complaints and do so quickly. Federal 
law requires that manufacturers report all claims of potentially hazardous defects 
within  twenty-four  hours,  even  if  it  is  unclear  whether  a  recall  is  warranted. 
However, in at least three major cases, Mattel took months to gather information 

suMMary
To increase product 
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need to (1) give safety 
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necessitated by the 
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Some successful 
companies already put 
a premium on safety.
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on  reports  of  potentially  hazardous problems  with  certain  of  its  toys,  collecting 
scores of  consumer complaints in the meantime, before disclosing the problems to 
the CpSC. Despite having been fined twice for “knowingly” withholding informa-
tion regarding safety defects that “created an unreasonable risk of serious injury or 
death,”  the  company  contends  that  it  is  right  for  it  to  proceed  at  its  own  pace 
regardless of what the law says.41

It is important for business to acknowledge and discharge its various product-safety 
responsibilities. But even if firms attend seriously to the above considerations, they can-
not guarantee an absolutely safe product. Some products are inherently hazardous, and 
some safety problems may be unforeseeable. Morally speaking, however, no one’s asking 
for an accident- and injury-proof product, only that manufacturers do everything rea-
sonable to approach that ideal.

Cigarette fires  illustrate  the  shortcomings of  the  tobacco  industry  in  this  respect. 
according  to  government  estimates,  about  1,500  americans  are  killed  each  year  in 
cigarette fires, making cigarettes the country’s leading cause of fatal fires. Cigarette fires 
are responsible for 7,000 serious injuries per year and for property damage of $400 mil-
lion annually. However, research has long shown that small design changes in cigarettes 
would  make  them  less  likely  to  ignite  furniture  and  bedding—not  to  mention  for-
est fires. after years of opposition from the tobacco industry, all fifty states have now 
imposed a fire-resistance standard for cigarettes.

The tire industry offers another example. On a Montana road, the tread on the left 
rear tire of Joseph Cartus’s classic sports car separated, causing the car to flip and leav-
ing his girlfriend disfigured and with brain damage. The tire had only 4,000 miles on 
it, but it was eleven years old, and as the NHtSa has now documented, even pristine 
tires deteriorate with age and become prone to sudden failure. “The age issue is the tire 
industry’s dirty little secret,” says one safety expert. tire makers are reluctant to address 
the age problem because it would create havoc with their distribution systems. New tires 
often sit around for two years or more before being sold, and if they had “use by” dates 
on them, consumers would do what they do when buying milk or meat, namely, refuse 
to buy anything other than the freshest item.42

Unfortunately, there are numerous other examples of companies and entire indus-
tries that play fast and loose with safety, resisting product improvements and dodging 
responsibility for consumer injury. But many companies do respond quickly to perceived 
or suspected hazards. Consider two examples of successful companies that place a pre-
mium on product safety.43

JcPenney and burning radios
Back  in the early 1960s, a  few of  the radios sold by JCpenney were reported to have 
caught fire in customers’ homes. JCpenney tested the radios and discovered a defective 
resistor  in  a  few of  them—less  than 1 percent. Nonetheless,  JCpenney  informed  the 
manufacturer, withdrew the entire line of radios, ran national ads informing the public 
of the danger, and offered immediate refunds. “This was before the Consumer product 
Safety Commission even existed,”  said  JCpenney vice  chairman robert Gill.  “I guess 
some people might have  thought we were  crazy,  and  said  that  liability  insurance was 
specifically designed to take care of such problems. But we felt we just could not sell that 
kind of product.”

Although some 
businesses fail to 

take safety seriously 
enough, others 

respond quickly to 
suspected hazards.
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Johnson wax and fluorocarbons
In  the mid-1970s,  environmentalists  became  seriously  alarmed  at  the possibility  that 
fluorocarbons released from aerosol cans were depleting the earth’s thin and fragile ozone 
layer. The media  rapidly picked up  the  story,  but nearly  all manufacturers  of  aerosol 
cans denounced the scientific findings and stood by their products. The exception was 
Johnson Wax. The company acknowledged that the scientific questions were difficult to 
resolve, but it took seriously consumer concern about ozone depletion. Years before the 
FDa ban, Johnson Wax withdrew all its fluorocarbon products worldwide. “We picked 
up a lot of flak from other manufacturers,” recalled company chairman Samuel Johnson, 
“and we lost business in some areas, but I don’t have any question we were right. . . . Our 
belief is that as long as you can make do without a potentially hazardous material, why 
not do without it?”

• • •

other  a re as  of  Bus iness  resPonsiB il i t y
Consumers are naturally concerned about product safety. No one wants to be injured 
by the products he or she uses. But safety is far from the only interest of consumers. The 
past forty years have seen a general increase in consumer awareness and an ever stronger 
consumer advocacy movement. One critical  consumer  issue has been advertising and 
its possible abuse, which is discussed in subsequent sections of this chapter. Three other 
areas of business responsibility—product quality, pricing, and labeling and packaging—
are equally important and are taken equally seriously by the consumer movement.

ProducT QuaLiTy

The demand for high-quality products  is closely related to a number of  themes men-
tioned in the discussion of safety. Most people would agree that business bears a general 
responsibility to ensure that the quality of a product measures up to the claims made 
about  it  and  to  reasonable  consumer  expectations.  They  would  undoubtedly  see  this 
responsibility as deriving primarily from the consumer’s basic right to get what he or she 
pays for.

although high product quality can also be in a company’s interest, sometimes busi-
ness shirks this responsibility. For example, in 1973 new car bumpers had to withstand 
a 5-mile-per-hour collision with no damage. ten years later, the auto industry succeeded 
in getting this quality standard lowered: The speed was cut in half, and damage to the 
bumpers themselves was no longer taken into account. Or consider the bottled-water 
industry. Most people who buy bottled water do so because they believe that it is purer 
and safer than tap water. Not so, reports the Natural resources Defense Council, which 
tested 103 brands and found that one-third of them, including some of the best-known 
brands, contained contaminants that exceeded state or federal standards. These results 
do not mean that bottled water is dangerous, but they do suggest that consumers are not 
getting the product quality they’re paying for.44

One way that business assumes responsibilities to consumers for product quality and 
reliability is through warranties, which are obligations to purchasers that sellers assume. 
Broadly  speaking,  there  are  two  kinds  of  warranties:  express  and  implied.  express 
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 warranties  are  the  claims  that  sellers  explicitly  state—for  example,  that  a  product  is 
“shrinkproof”  or  will  require  no  maintenance  for  two  years.  The  moral  concern,  of 
course, is whether a product lives up to its billing. Express warranties include assertions 
about the product’s character, assurances of product durability, and any statements about 
the  product  on  warranty  cards,  labels,  wrappers,  and  packages  or  in  the  advertising 
of the product. Many companies offer detailed warranties that are very specific about 
what defects they cover. Few go as  far as L. L. Bean does with its “100% guarantee,” 
which allows customers to return any purchase at any time for a full refund if it proves 
unsatisfactory.

implied warranties include the claim, implicit in any sale, that a product is fit for 
its ordinary, intended use. The law calls this the implied warranty of merchantability. 
It’s not a promise that the product will be perfect; rather, it’s a guarantee that it will be 
of passable quality or suitable for the ordinary purpose for which it is used. Implied war-
ranties can also be more specific—for example, when the seller knows that a buyer has 
a particular purpose in mind and is relying on the seller’s superior skill or judgment to 
furnish goods adequate for that purpose.

The concept of an implied warranty is relevant to the case of Kodak’s instant cam-
eras. When polaroid won a patent violation judgment against Kodak, Kodak was forced 
not only to stop selling its instant cameras but also to compensate previous purchasers, 
who could no longer obtain film for their cameras. Those purchasers had relied on the 
implicit claim that Kodak would not suddenly make its products obsolete.45

With or without warranties, however, consumers today are more militant than ever 
in  their  insistence on product quality  and on getting  exactly what  they paid  for. For 
example, when Ira Gore learned that his new car had been damaged and repainted before 
he took delivery, he sued BMW for having reduced his car’s value by $4,000 and sought 
punitive damages based on the fact that BMW had sold 983 such “refinished” cars over a 
ten-year period. an alabama jury agreed with Gore. It viewed the practice as consumer 
fraud and awarded him $4 million  in punitive damages—not bad recompense  for an 
injury to his car that it had cost BMW only $601.78 to fix. The alabama Supreme Court 
subsequently cut the award in half, and later the U.S. Supreme Court ordered alabama 
to lower it still further, holding that $2 million is “grossly excessive” punishment for the 
minor economic injury Gore had suffered.46 although the Court’s precedent-setting rul-
ing cheered many corporations, it left no doubt that punitive damages are appropriate in 
product-quality cases like this. The only question is whether they are excessive.

Pricing

Have you ever wondered why a product sells at three for ten dollars or is priced at $6.99 
rather than simply $7.00? Or why a product that retails for $9.80 on Monday is selling 
for $11.10 on Friday? The answer may have little to do with the conventional determi-
nants of product price such as overhead, operating expenses, and the costs of materials 
and labor. More and more frequently, purely psychological factors enter into the price-
setting equation.

For example, why would a retailer price t-shirts at $9.88 instead of $9.99? “When 
people see $9.99, they say, ‘That’s $10,’” explains the general sales manager of one com-
pany. “But $9.88 isn’t $10. It’s just psychological.”47 In fact, two-thirds of items on retail 
shelves have prices ending in nine because they appear lower to consumers than do prices 
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in  round numbers. On  the other hand,  that  appearance of  cheapness  can  sometimes 
backfire, which is why an upscale restaurant will sell its almond-crusted sea bass for $18, 
not  $17.89.  Strangely,  the  tendency  to  see  round  numbers  as  higher  than  fractional 
numbers sometimes holds even when the round number is actually less. For example, in 
one study where subjects were asked to make fast decisions about numbers, they judged 
$510,000  to  be  slightly  higher  than  $511,534  and  $400,000  as  considerably  higher 
than $401,298—a result that seems to be born out in subsequent studies of real-estate 
transactions.48

For many consumers, higher prices mean better products, so manufacturers arbitrar-
ily raise the price of a product to give the impression of superior quality or exclusivity. 
But as often as not, the price is higher than the product’s extra quality. For example, a 
few years ago proctor-Silex’s most expensive fabric iron sold for $54.95, a price $5 higher 
than the company’s next most expensive model. However, its wholesale price was only 
$2.78 more, and the extra cost of producing the top model was less than $1.49

Manufacturers trade on human psychology when they sell similar or even substan-
tially identical products at different prices. For example, Williams-Sonoma once offered 
a fancy breadmaker for $279. When it introduced a $429 model, it flopped, but sales of 
the less expensive model doubled. Why? Because in comparison, the $279 model looked 
like a good deal. Sometimes, however, the effect works the other way.50 Heublein once 
raised  the price of  its popov brand vodka  about 10 percent. Why  the price  increase? 
Heublein sales representatives believed that consumers wanted a variety of vodka prices 
to choose  from. apparently  they were  right: Even  though popov  lost 1 percent of  its 
market share, it increased its profits by 30 percent. applying its theory further, Heublein 
offers vodka-drinkers an even more expensive vodka: Smirnoff. Yet, analysts insist that 
there is no qualitative difference among vodkas made in the United States.51 In this case, 
the use of psychological pricing is closely related to the problem of pricing branded prod-
ucts higher than generic products that are otherwise indistinguishable. Consumers pay 
more assuming that the brand name or the higher price implies a better product.

Manipulative Pricing
Sometimes consumers are misled by prices that obscure a product’s true cost, for exam-
ple, with “three-for-two” offers or when airlines omit the taxes and other fees that make 
apparently cheap tickets much more expensive or that advertise one-way fares that are 
available  only  with  the  purchase  of  a  round-trip  ticket.  Other  times,  hidden  charges 
and surcharges,  such as on-line booking charges and other  stealth  fees, can boost  the 
consumer’s actual cost significantly above the announced price: for example, charges for 
mounting and balancing when you buy tires; multiple  taxes and services  fees on cell-
phone plans; “visitor” taxes and collision insurance on rental cars; “convenience” charges, 
processing fees, and shipping charges on concert tickets; and activation fees, monthly 
fees,  inactivity  fees, atM withdrawal  fees,  and  inquiry balance  fees on prepaid debit 
cards. In addition, manufacturers often disguise price increases by reducing the quality 
or the quantity of the product—downsizing a “pound” of coffee to 13 ounces, for exam-
ple, or shrinking a candy bar but not its price.

promotional pricing can also be manipulative. Discount cards and “card specials” lure 
consumers into grocery stores like Dominick’s, Kroger, and Safeway, where customers often 
pay more for their food overall than they would at rival stores.52   Sale-priced items have 
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 ballooned from 8 percent of U.S. retail sales in 1971 to as high as 78 percent in some sec-
tors today.53 But the initial markup also has increased. a survey of San Francisco area furni-
ture stores illustrates how misleading sale prices can be. While one retailer was advertising 
a Henredon sofa, model no. 8670, at an “original price” of $2,320, on sale for $2,170, 
and another small retailer had it on sale for $2,476, or 20 percent off an original price of 
$3,095, a major department  store was offering  the  same sofa, with  the  same “E-grade” 
upholstery, for $2,500, “35 percent off” the “original price” of $4,000.54 

rebates, too, are a type of manipulative pricing. Most consumers dislike them. Satisfying 
the redemption rules and mailing them in are hassles. Sometimes the rebates are arbitrarily 
denied, and, even when they’re not,  it usually takes weeks and weeks to receive the check. 
When a long-forgotten check does arrive, consumers sometimes toss it in the trash because it 
looks like junk mail. Companies love them, though. rebates get consumers to focus on the dis-
counted price of a product and then buy it at full price. and then, as one consultant explains, 
“anything less than 100 percent redemption is free money” for the company. With millions of 
rebates offered every year, that translates into more than $2 billion of extra revenue for retail-
ers and their suppliers. Small wonder then that many consumers—and some state and federal 
authorities—suspect that companies design the rules to keep redemption rates down.55

Some cases of manipulative pricing are not so obvious. For example, the pharmaceu-
tical company Cephalon repeatedly raised the price of its popular narcolepsy drug provigil 
to get patients and insurance companies to switch to a longer-acting version of it, called 
Nuvigil. That’s because Cephalon’s patent on provigil was set to expire, after which the 
drug would face stiff competition from generic equivalents. Before that happened,  the 
company wanted to make sure that provigil users were taking Nuvigil instead because its 
patent—and the high profits that go with it—was still good for years to come.56

Many practical consumers think of these pricing practices and gimmicks as a nui-
sance or irritant that they must live with, not as something morally objectionable. But 
tricky  or  manipulative  pricing  does  raise  moral  questions—not  least  about  business’s 
view of itself and its role in the community—that businesspeople and ethical theorists 
are now beginning to take seriously.

Price fixing
Much more attention has been devoted to price fixing, which despite its prevalence is 
widely recognized as a violation of the rules of the game in a market system whose ideal is 
open and fair price competition. horizontal price fixing occurs when competitors agree 
to adhere to a set price schedule, not to cut prices below a certain minimum, or to restrict 
price advertising or the terms of sales, discounts, or rebates. For example, the two dozen 
Mercedes-Benz dealers in New York, New Jersey, and Connecticut who conspired not 
to undercut one another with discounts were guilty of horizontal price fixing.57 There is 
nothing illegal about businesses consciously charging the same prices as their competi-
tors. It is the agreement to do so that violates the law.

vertical price fixing takes place when manufactures and retailers—as opposed to 
direct competitors—agree to set prices. For example, a federal judge found toys “r” Us 
guilty of conspiring to keep prices for Barbie, Mr. potato Head, and other popular toys 
artificially high. The retail giant used its market clout to force Mattel, Hasbro, and other 
major toymakers not to sell their toys to warehouse clubs like Sam’s Club and Costco.58 
Sometimes, it is the manufacturer, not the retailer, that engages in vertical price fixing. 
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For  example, panasonic was  found guilty of pressuring  retailers  such  as Circuit City, 
Kmart, and Montgomery Ward into selling its products at the company’s suggested retail 
price and not at a discount. although manufacturers often suggest prices to their retail-
ers, the retailers are supposed to be free to set their own prices, depending on the profit 
they foresee in the market.

Before 2007 any agreement between a manufacturer and a retailer to fix prices was 
illegal.  That’s  when  the  U.S.  Supreme  Court  reversed  a  100-year-old  precedent  and 
held  that minimum-retail-price agreements do not automatically violate  the Sherman 
antitrust act.59  In  fact,  some “resale price maintenance” agreements,  the Court held, 
might even promote competition. It therefore instructed lower courts to adopt a case-
by-case approach, forcing them to specify when such agreements unfairly disadvantage 
consumers and, more generally, when and why such price fixing is wrong. In response to 
the Court’s decision, in 2009 Maryland passed a law that prohibits manufacturers from 
requiring retailers to charge minimum prices for their goods. Some other states are likely 
to do the same. In the meantime, small companies have sprung up that scour the Web on 
behalf of clients such as Sony, Samsung, and Black & Decker, looking for retailers who 
are offering bargains below the minimum price set by the manufacturer. If the discounter 
is an authorized dealer, it is contractually bound to raise its price. If the seller is not an 
authorized dealer, other tactics are used, such as threatening people selling the product 
on eBay with trademark or copyright infringement.60

Horizontal price fixing, however, remains unambiguously outside the law. and it’s 
easy to see why. When a handful of companies dominates a given market and conspires 
to charge artificially high prices,  this clearly disadvantages consumers and subverts  the 
principles of a market  system. to take a notorious example,  in 1960 General Electric, 
Westinghouse, and twenty-seven other companies producing electrical equipment were 
found guilty of fixing prices in that billion-dollar industry. Given the oligopolistic nature 
of the electrical equipment market, consumers could not reasonably be said to have had 
the option to take their business elsewhere and thus drive down prices. (In fact, until it was 
exposed, they had no reason to believe they were being victimized by price fixing.) More 
recently, federal and state investigators established that executives at the nation’s largest 
national and regional dairy companies conspired—sometimes  for decades—to rig bids 
on milk products sold to schools and military bases. Forty-three companies, among them 
Borden, pet, Dean, and Flav-O-rich, were convicted of price fixing and bid rigging.61

Of course, controlling prices need not be done so blatantly. Firms in an oligopoly can 
tacitly agree not to compete with one another, thereby avoiding losses that might result 
from price-cutting competition. They can then play “follow the leader”: Let the lead firm 
in the market raise its prices, and then the rest follow suit. The result is a laundered form 
of price fixing. Even when there is no tacit price fixing, the firms that dominate a field are 
often reluctant to compete on the basis of price. Nobody, they say to themselves, wants 
a price war, as if price competition were a threat to the market system rather than its life-
blood. Thus, familiar rivals such as pepsi and Coca-Cola or McDonald’s and Burger King 
usually prefer to compete by means of image and jingles rather than price.

Price gouging
From the moral point of view, prices, like wages, should be just or fair. Merchants 
cannot morally charge whatever they want or whatever they think the market will 
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bear any more than employers can pay workers whatever they (the employers) wish 
or  can  get  away  with.  In  particular,  price  gouging  is  widely  viewed  as  unethical, 
although  what  exactly  constitutes  price  gouging  is  often  debated.62  Some  define 
it  as  charging  what  the  market  will  bear  regardless  of  production  costs.  But  that 
definition doesn’t take into account supply and demand. Because they are in short 
supply, tickets for the World Series or houses in a popular neighborhood may com-
mand an extremely high price  relative  to  their production costs, yet  this does not 
constitute price gouging. price gouging is better understood as a seller’s exploiting a 
short-term situation in which buyers have few purchase options for a much-needed 
product by raising prices substantially. New York hotels that doubled or tripled their 
prices  in  the  aftermath of  the September 11, 2001,  attacks were guilty of  this,  as 
were oil  companies,  innkeepers,  and merchants who  took advantage of Hurricane 
Katrina to jack up their prices. Some jurisdictions make it illegal for retailers to raise 
their prices during a natural disaster or other emergency. However, the morality or 
immorality of some instances of possible gouging seems open to debate. Is it unethi-
cal for a hardware store to boost the price of snow shovels from $15 to $20 after a 
large snowstorm or for a car dealer to mark up the price of a popular car model that 
is temporarily in short supply? What about the idea that Coca-Cola once had to have 
its soft drink dispensers adjust the price based on the temperature outside?63 Would 
that have been price gouging?

When  a  gas  station  raises  the  price  of  its  current  stock  of  gasoline  because  the 
wholesale price is scheduled to go up or when the big oil companies set the wholesale 
price of gasoline 10 to 19 cents a gallon higher in San Francisco than in Los angeles 
because average household income is greater there,64 that may not fit the definition of 
price   gouging, but  it  strikes many people as unfair. So does  the  fact  that americans 
have to pay substantially more for medicines than do Canadians or Europeans. This is 
not a matter of cheap generics or illegal knockoffs. Brand-name drugs such as Lipitor, 
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Zoloft, and Nexium cost 30 to 100 percent more in the United States than in Canada 
or Europe.65

apple’s decision to cut the price of its iphone by $200 might have sounded like 
good news  for  consumers,  but  it  ignited  loud protests  from  some of apple’s most 
devoted  fans.  That’s  because  apple  had  introduced  the  iphone  only  seventy-five 
days before. Early customers who had stood in long lines to purchase theirs felt like 
chumps. Maybe  they weren’t  victims of price gouging  in  the  traditional  sense, but 
they believed they’d been exploited and they quickly let Steve Jobs hear about it. as 
a result, he apologized and issued early buyers a store credit for $100. That move was 
unprecedented, but it still left some of them unhappy. after all, a store credit is not 
the same as cash, and given the new, reduced price, apple was still coming out $100 
ahead.

In the end, the question “What is a fair price?” probably defies a precise answer. Still, one 
can approach an answer by assessing the factors on which the price is based and the proc-
ess used to determine it. Certainly, factors such as the costs of material and production, 
operating and marketing expenses, and profit margin are relevant to price setting. One 
can also ask whether a seller’s pricing practices try to exploit buyers by taking advantage 
of a lack of competition or some other buyer vulnerability or in some other way treat 
people  as  means  rather  than  respecting  them  as  ends  in  themselves.  also  relevant  is 
whether it would be good for our socioeconomic system as a whole if a particular pricing 
practice were widespread or generally followed.

product  price,  of  course,  reflects  in  part  the  consuming  public’s  judgment  of 
the relative value of the article. Ideally, this judgment is formed in the open market 
in a free interplay between sellers and buyers. However, for this process to function 
satisfactorily, buyers must be  in a position  to exercise  informed consent. as will be 
discussed further in Chapter 9, informed consent calls for deliberation and free choice, 
which require  in turn that buyers understand all  significant relevant facts about the 
goods and services they are purchasing. But consumers do not always receive the clear, 
accurate, and complete information about product quality and price that they need to 
make prudent choices.

LabeLing and Packaging

Business’s general responsibility to provide clear, accurate, and adequate product infor-
mation undoubtedly applies to labeling and packaging. The reason is that, despite the 
billions of dollars spent annually on advertising, a product’s label and package remain the 
consumer’s primary source of product information. Often, however, labels and packages 
do not tell consumers what they need to know, or even what exactly they are getting. For 
example, many high-energy drinks do not list their caffeine content, and few cigarette 
cartons  tell  consumers  which  of  the  nearly  six  hundred  additives  that  manufacturers 
sometimes use have been added to their cigarettes.

Even when product labels provide pertinent information, they are often difficult to 
understand or even misleading, and what they omit may be more important than what 
they say. For example, organic milk often comes from cows that are not on pasture, and 
products that bear the label “organic” or “USDa organic” are not necessarily 100 percent 
organic but may contain the same kind of synthetics that conventional food processors 
use.66 One-third of the fresh chicken sold in the United States is “plumped” with water, 
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salt, and sometimes a seaweed extract called carrageenan that helps it retain the added 
water. although chickens processed this way contain up to eight times as much sodium 
per serving, they are still labeled “all natural” or “100% natural.” That’s because water, 
salt, and carrageenan are natural ingredients, even though they are not naturally found 
in chicken.67

The FDa has no formal definition of “natural.” to its credit, though, Ben & Jerry’s 
has  dropped  the  phrase  “all  natural”  from  its  labels,  after  a  health  advocacy  group 
complained  that  its  ice cream contains alkalized cocoa, corn  syrup, hydrogenated oil, 
and other ingredients that aren’t natural. Equally confusing is environmental labeling. 
Manufacturers label products “biodegradable,” “green,” “environmentally safe,” or “recy-
clable” without defining those terms or providing any scientific evidence to back them 
up. as environmental awareness has grown, so has the prevalence of “greenwashing”—
the making of false or misleading environmental claims—by marketers.68 and even the 
most  socially and environmentally conscious consumers have difficulty distinguishing 
among “fair trade certified,” “fairly traded,” “rainforest alliance certified,” “sustainable,” 
and “certified sustainable.”

The FDa’s  labeling requirements now oblige manufacturers of packaged foods to 
provide nutritional information that is clear, specific, and of benefit to health-conscious 
consumers,  and  the FDa has cracked down on grain and vegetable cooking oils  that 
label  themselves  “cholesterol  free.”  (although  it  is  true  that  only  animal  products  or 
 by-products contain cholesterol, cooking oils are often replete with saturated vegetable 
fats  and hydrogenated oils, which  the body converts  into cholesterol.) The FDa also 
went after procter & Gamble for labeling as “pure, squeezed, 100% orange juice” proc-
essed orange juice that is made from water, concentrated orange juice, pulp, and “orange 
essence.” But atkins-brand packaged foods continue to label items as “low-carb” because 
they are low in what atkins calls “net carbs,” even though their total carbohydrate count 
may be much higher. (The company’s plain bagels, for example, contain only 7 grams 
worth of “net carbs” but 18 grams of “total carbs” while its blueberry muffins weigh in 
at 4 grams of “net” but 21 grams of “total” carbohydrates.)69 In addition, companies fre-
quently put serving sizes on their labels that are misleading because they are far smaller 
than the amount a typical consumer would eat or drink.

Labels can fool consumers in various ways. For example, the label on aquafina, the 
bottled water, creates the false impression that its water comes from a mountain stream, 
and  Gerber’s  Fruit  Juice  Snacks  is  packaged  with  images  of  a  various  fruits  that  the 
product does not contain. a particularly blatant example of label abuse was Sebastiani 
Vineyards’ wine product, Domaine Chardonnay. “Chardonnay” has a high level of name 
recognition and a positive reputation among wine consumers. Unfortunately for them, 
however, there wasn’t a drop of chardonnay in Domaine Chardonnay, which was a blend 
of chenin blanc, sauvignon blanc, French colombard, riesling, and other grapes. after 
a public outcry when the wine was  introduced,  the Bureau of alcohol, tobacco, and 
Firearms required the company to redesign its label so that “Domaine Chardonnay” was 
in smaller letters at the bottom. Many people, however, felt that letting Sebastiani use the 
name of a grape varietal as a brand name was a travesty of labeling law when there was no 
chardonnay in the bottle.

The question of misleading labels takes an interesting twist in the case of companies 
that  choose  to omit  their  corporate  logo  from products. For  example,  a brand called 
Cascadian  Farm  sells  organic  breakfast  cereal,  but  from  looking  at  the  box  you  can’t 
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tell that it’s actually made by General Mills. That’s because General Mills is aiming the 
cereal at buyers who tend to eschew the brands of the big conglomerates. Similarly, you 
can’t guess from reading the label of Blue Moon beer that it comes from Coors Brewing 
Company, and the  label of red Dog beer  identifies  its maker as plank road Brewery 
although it is really produced by Miller Brewing Company. This practice is spreading as 
big food and drink makers buy up the little brands that populate organic food stores or 
create their own “natural” products and boutique brands.

Food that doesn’t come in packages can be labeled in misleading or confusing ways, 
too. For example, restaurants and steakhouses frequently describe their steaks as “prime” 
even though they are not “USDa prime beef,” a label that designates the gold standard in 
beef and that inspectors award to only 3 percent of cattle carcasses (55 percent are graded 
“choice” and 42 percent “select” or below). as Wayne Schick, executive corporate chef 
for Columbus Mitchell restaurants, which owns  steakhouses  in Michigan and Ohio, 
explains, “prime is not the same as saying USDa prime. We’re using it to mean superb, 
great, prime, premium, all of those things.” He adds, “I agree it is confusing.”70

In addition to misleading labels, package shape can trick consumers by exploiting 
certain optical illusions. tall and narrow cereal boxes look larger than short, squat ones 
that actually contain more cereal; shampoo bottles often have pinched waists to give the 
illusion of quantity; fruits are packed in large quantities of syrup; and dry foods often 
come in tins or cartons stuffed with cardboard. package terms such as large, extra large, 
jumbo, economy size, and value pack frequently confuse or mislead shoppers about what 
they are buying and how good a deal they are getting—especially when companies cam-
ouflage price increases by selling their products in packages that contain less than they 
used to.71 Even when unit pricing allows shoppers to compare the relative prices of items, 
time-pressed buyers often err anyway.

This  is  part  of  the  explanation  of  why  many  retailers  are  able  to  sell  “economy 
size” items for a higher per unit price than their smaller counterparts. These quantity 
surcharges  are  a much more widespread phenomenon  than most  people  realize.  For 
example, at 3.7 ounces the candy bar that Snickers calls “The Big One” is nearly twice 
the size of the familiar 2.07-ounce bar, which runs about 50 cents. But when priced at 
99 cents—which it was at a store visited by the Wall Street Journal—The Big One costs 
11 percent more per ounce. at another store, the gallon jug of Ocean Spray cranberry 
juice—so big  it had a  special handle on  it—cost 41 cents more  than  two half-gallon 
bottles. although consumers frequently compare prices between brands, they generally 
neglect to make intra-brand comparisons because they take it for granted that the larger 
the volume, the better the deal. “You assume ‘bigger’ is a better deal,” says tom pirko, 
president of a beverage and food consulting company, “and that gives marketers an open 
door  to  take  advantage  of  people.”72  Because  quantity  surcharges  exploit  a  common 
consumer error, the practice raises at least two moral questions: Can it be justified as a 
conscious pricing policy, and can retailers ethically remain silent about its existence?73

In general, the moral issues involved in packaging and labeling, as in marketing as 
a whole, relate primarily to truth telling and consumer exploitation. Sound moral con-
duct in this area must rest on a strong desire to provide consumers with clear and usable 
information about the price, quality, and quantity of a product so they can make intel-
ligent comparisons and choices. In this regard, the French perfume company L’Occitane 
is a model: It labels its products in Braille.74 When marketers are interested primarily in 
selling a product and only secondarily in providing relevant information, then morally 
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questionable practices are bound to follow. Those responsible for labeling and packaging 
would be well advised to consider at least the following questions, a negative answer to 
any of which could signal a moral problem: Is there anything about the packaging that is 
likely to mislead consumers? Have we clearly and specifically identified the exact nature 
of the product in an appropriate part of the label? Is the net quantity prominently dis-
played? Is it readily understandable to those wishing to compare prices? are ingredients 
listed so they can be readily recognized and understood? Have we indicated and repre-
sented the percentage of the contents that is filler, such as the bone in a piece of meat?

These  questions  represent  only  some  that  a  morally  responsible  businessperson 
might  ask.  In  addition,  we  must  not  forget  people  whose  health  necessitates  certain 
dietary restrictions. They often have great difficulty determining what products they can 
safely purchase.

• • •

deCePt ion and unfa irness  in  a dv ert is ing
We tend to take advertising for granted, yet its social and economic significance is  difficult 
to exaggerate. ads dominate our environment. Famous ones become part of our   culture; 
their jingles dance in our heads, and their images haunt our dreams and shape our tastes. 
advertising  is  also  big  business.  Sprint  and  McDonald’s,  for  example,  each  shell  out  
$1.7 billion a year on advertising, Ford spends $2.5 billion, and General Motors and procter & 
Gamble a whopping $3.2 and $4.9 billion, respectively. as a whole, advertisers in the United 
States spend around $285 billion annually on all forms of media advertising.75 That works out 
to over $900 for every person in the country. and that doesn’t include what companies are 
paying for product placement in movies, television shows, and even songs and books.

When people are asked what advertising does, their first thought is often that it pro-
vides consumers with information about goods and services. In fact, advertising conveys 
very  little  information. Nor are most ads  intended to do so. Except  for classified ads, 
postings on eBay or Craig’s List, and newspaper ads that give supermarket prices, very 
few advertisements offer any information of genuine use to the consumer. (Those want-
ing detailed product information must go to a magazine like Consumer Reports, which 
publishes  objective  and  comparative  studies  of  various  products.)  Instead,  advertise-
ments offer us jingles, rhymes, and attractive images.

The goal of advertising, of course,  is  to persuade us  to buy the products  that are 
being touted. providing objective and comparative product information may be one way 
to do that, but it is not the only way, and judging from ads these days—which frequently 
say nothing at all about the product’s qualities—it is not a very common way. The simi-
larity among many competing products may be the explanation. One writer identifies 
the effort to distinguish among basically identical products as the “ethical, as well as eco-
nomic, crux of the [advertising] industry”; another refers to it as the “persistent, underly-
ing bad faith” of much american advertising.76

decePTive TechniQues

Because  advertisers  are  trying  to  persuade  people  to  buy  their  products  and  because 
straight product information is not necessarily the best way to do that, there is a natural 
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temptation to obfuscate, misrepresent, or even lie. In an attempt to persuade, advertisers 
are prone to exploit ambiguity, conceal facts, exaggerate, and use psychological appeals.

ambiguity
ads that are ambiguous—that can be understood in two or more ways—can be deceiving. 
Continental Baking Company was charged with such ambiguity by the Federal trade 
Commission (FtC). In ads for its profile bread, Continental implied that eating the bread 
would lead to weight loss, and a large number of people interpreted the ad to mean that 
eating profile bread really would cause them to lose weight. The fact was that profile had 
about the same number of calories per ounce as other breads. However, because profile 
was sliced thinner than most other breads, each slice contained seven fewer calories.

Likewise, for years consumers inferred from advertisements that Listerine mouth-
wash effectively fought bacteria and sore throats. Not so. accordingly, the FtC ordered 
Listerine to run a multimillion-dollar disclaimer. and when Sara Lee began promoting 
its  Light  Classics  desserts,  the  implicit  message  was  that  “light”  meant  the  products 
contained fewer calories than other Sara Lee desserts. When pressed by investigators to 
support this implied claim, Sara Lee contended that “light” referred only to the texture 
of the product. In such cases, advertisers and manufacturers invariably deny that they 
intended consumers to draw false inferences, but sometimes the ambiguity is such that a 
reasonable person wouldn’t infer anything else.

aiding and abetting ambiguity is the use of weasel words to evade or retreat from a 
direct or forthright statement. Consider the weasel word help. Help means “aid” or “assist” 
and nothing else. Yet as one author has observed, “‘help’ is the one single word which, in 
all the annals of advertising, has done the most to say something that couldn’t be said.”77 
Because the word help is used to qualify, almost anything can be said after it. Thus we’re 
exposed to ads for products that “help keep us young,” “help prevent cavities,” “help keep 
our houses germ-free.” Consider for a moment how many times a day you hear or read 
phrases like these: helps stop, helps prevent, helps fight, helps overcome, helps you feel, 
helps you look. and, of course, help is hardly the only weasel word. Like, virtual or virtu-
ally, can be, up to (as in “provides relief up to eight hours”), as much as (as in “saves as much 
as one gallon of gas”), and numerous other weasel words are used to imply what can’t be 
said. Sometimes weasel words deprive the message of any meaning whatsoever, as when  
up to and more come together in “save up to 40 to 50 percent and more.”

The fact that ads are open to interpretation doesn’t exonerate advertisers from the 
obligation to provide clear information. Indeed, this fact intensifies their responsibility, 
because the more an ad is subject to interpretation the greater the danger that it will mis-
lead consumers through ambiguity. Misleading ads exploit consumers, damaging their 
interests and costing them money, and they display a cavalier disregard for the truth. For 
these reasons ambiguity in ads is of serious moral concern.

concealment of facts
advertisers that conceal facts suppress information that is unflattering to their products. 
They neglect to mention or they distract consumers’ attention away from information, 
knowledge of which would probably make their products less desirable.

Shell resorted to concealment of facts when it advertised that its gasoline had “plat-
formate” but neglected to mention that all other brands did too. Similarly, subway ads 
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for the Bowery Bank in New York touted the fact that it is “federally insured,” but so is 
almost every bank in the country. and Kraft advertised its philadelphia Cream Cheese 
as having “half the calories of butter” but didn’t tell consumers that it is also high in fat. 
When peanut butter makers advertise their products as cholesterol free, they omit the 
fact that only animal products contain cholesterol and that peanut butter is rich in fat. 
Weight Watchers tells consumers that its frozen meals are without butter, chicken fat, 
or tropical oils but not that they are high in salt. Caverject promotes itself as an alterna-
tive to Viagra for treating male impotence. Its ads say that “Caverject can help you and 
your partner enjoy renewed spontaneity and sexual satisfaction.” But they don’t say that 
Caverject is a prescription medicine that must be injected with a needle inserted directly 
into the penis.

ads  for  prepaid  telephone  calling  cards  often  promise  more  minutes  than  they 
deliver, or they fail to disclose fees, such as a 99-cent charge to use a pay phone. Likewise, 
ads that promise savings for dialing long distance with a 10-10 number rarely mention 
the hidden costs that often make these services more expensive than the discount plan 
offered by one’s regular  long-distance carrier.  Indeed, many of  the most popular dial-
around numbers are subsidiaries of the large carriers. For example, at&t owns Lucky 
Dog (10-10-343), although you won’t find that information on any Lucky Dog ads. as 
a result, some customers who dial a 10-10 number end up using their own long-distance 
carrier—and paying a higher rate to boot.

Likewise, advertisements for painkillers routinely conceal relevant information. 
For years, Bayer aspirin advertised that it contained “the ingredient that doctors rec-
ommend most.” What was that ingredient? aspirin. The advertising claim that “last 
year hospitals dispensed ten times as much tylenol as the next four brands combined” 
does not disclose  the  fact  that  Johnson &  Johnson  supplies hospitals with tylenol 
at  a  cost  well  below  what  consumers  pay.  Interestingly,  american  Home  products 
sued Johnson & Johnson on the grounds that the tylenol ad falsely  implies that  it 
is more effective  than competing products. But at  the same time, american Home 
products  was  advertising  its  anacin-3  by  claiming  that  “hospitals  recommended 
acetaminophen, the aspirin-free pain reliever in anacin-3, more than any other pain 
reliever”—without telling consumers that the acetaminophen hospitals recommend 
is, in fact, tylenol.

Concealment of  relevant  facts  and  information can  exploit people by misleading 
them;  it  also undermines  truth  telling. Unfortunately,  truth  rarely  seems  foremost  in 
the minds of advertisers. For example, Coors continued to advertise its beer as brewed 
from  “rocky  Mountain  spring  water”  even  after  it  opened  plants  outside  Colorado 
that use local water. and perrier advertised its bottled water as having bubbled up from 
underground springs decades after it had begun pumping the water up from the ground 
through a pipe and combining it with processed gas.

as one advertising-industry insider writes: “Inside the agency the basic approach is 
hardly conducive to truth telling. The usual thinking in forming a campaign is first what 
can we say, true or not, that will sell the product best? The second consideration is, how 
can we say it effectively and get away with it so that (1) people who buy won’t feel let 
down by too big a promise that doesn’t come true, and (2) the ads will avoid quick and 
certain censure by the FtC.”78 This observation shows the common tendency to equate 
what’s legal with what’s moral. It’s precisely this outlook that leads to advertising behav-
ior of dubious morality.
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Examples of ads that conceal important facts are legion. an old Colgate-palmolive 
ad for rapid Shave Cream used sandpaper to demonstrate the cream’s effect on tough 
beards. Colgate concealed the fact that the “sandpaper” in the ad was actually a plexiglas 
mockup and that actual sandpaper had to be soaked in rapid Shave for eighty minutes 
before the “beard” would come off in one stroke. a few years ago, ads for Campbell’s 
vegetable soup showed pictures of a thick, rich brew calculated to whet even a gourmet’s 
appetite. What the ads didn’t show were clear glass marbles deposited in that bowl to 
give  the  soup  the  appearance  of  solidity.  Similarly,  a  television  ad  for  Volvo  showed 
a row of cars being crushed by a bigwheel truck, with only a Volvo remaining intact. 
What the ad neglected to say was that the Volvo had been reinforced and the other cars 
weakened. More recently, ads run in travel magazines to encourage americans to vaca-
tion in Bermuda have pictured people swimming or diving or sunning themselves on the 
beach—in Hawaii!

If business has an obligation to provide clear, accurate, and adequate information, 
we must wonder if it meets that charge when it hides facts germane to the consumer’s 
purchase  of  a  product.  Concealing  information  raises  serious moral  concerns  relative 
to truth telling and consumer exploitation. When consumers are deprived of relevant 
knowledge about a product, their choices are constricted and distorted.

If  pushed  further,  the  moral  demand  for  full  information  challenges  almost  all 
advertising. Even the best advertisements never point out the negative features of their 
products or concede that there is no substantive difference between the product being 
advertised and its competitors, as is often the case. In this sense, they could be accused 
of  concealing  relevant  information.  Most  advertisers  would  be  shocked  at  the  sug-
gestion  that honesty  requires an objective presentation of  the pros and cons of  their 
products, and in fact consumers don’t expect advertisers or salespeople to be impartial. 
Nevertheless,  it  is not clear why this moral value should not be relevant  to assessing 
advertising. and it should be noted that retail salespeople, despite a sometimes negative 
reputation, often do approach this  level of candor—at  least when they are  fortunate 
enough to sell a genuinely good and competitive product or when they do not work on 
commission.

exaggeration
advertisers can mislead through exaggeration—that is, by making claims unsupported 
by  evidence.  For  example,  claims  that  a  pain  reliever  provides  “extra  pain  relief,”  is  
“50 percent stronger than aspirin,” or is “superior to any other nonprescription painkiller 
on the market” contradict evidence that all analgesics are effective to the same degree. 
Manufacturers of vitamins and other dietary supplements, such as airborne, are notori-
ous for exaggerating the possible benefits of their products. Some drug companies do the 
same. ads for propecia tell men, “Starting today, you need not face the fear of more hair 
loss.” But while propecia can slow hair loss, it doesn’t necessarily stop it. Similarly, the 
FDa recently found General Mills guilty of exaggerating the health benefits of eating 
Cheerios, which the company claimed “can lower your cholesterol by 4 percent.”

Nabisco’s  advertising  of  its  100  percent  bran  cereal  as  being  “flavored  with  two 
naturally sweet fruit juices” is typical of exaggerated product claims. although fig juice 
and prune  juice have  indeed been added  to  the product,  they  are  its  least  significant 
ingredients  in  terms of weight;  the primary  sweetener  is  sugar. as  in  this  case,  exag-
geration often goes hand in hand with concealed information. Until stopped by legal 

In a broad sense, 
almost all advertising 
is vulnerable to the 
moral complaint that 
it conceals relevant 
information.
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action, General Electric advertised its 90-watt Energy Choice bulb as an energy-saving 
replacement for a conventional 100-watt bulb. But there is nothing special about the GE 
bulb; it simply produces fewer lumens than a 100-watt bulb. trident chewing gum, to 
take another example, has long advertised that it helps fight cavities, but its ads (which 
describe trident  as  a  “dental  instrument”)  clearly  exaggerate  the  benefits  of  chewing 
trident. Chewing gum can indeed help dislodge debris on dental enamel, but so can eat-
ing an apple or rinsing one’s mouth with water. and sorbitol, the sugar substitute used by 
trident, can indirectly promote tooth decay: It nurtures the normally harmless bacteria 
that sugar activates into decay-producing microorganisms.

“anti-aging” skin-care products are one of the fastest-growing segments of the cos-
metics industry, partly because the baby boom generation is getting older. Here exagger-
ation is rampant as advertisers make claims for their products that are, to put it as gently 
as possible, scientifically unfounded. For example, Face Lift asserts that it boosts collagen 
production  and  “reduces  deep  wrinkles  up  to  70%”;  L’Oréal  brags  that  its  “dermo-
smoothing complex” called “d-contraxol” significantly reduces wrinkles, and procter &  
Gamble touts regenerist, an “amino peptide complex” that supposedly provides “revo-
lutionary cell care” to “regenerate” skin.79 When it comes to exaggeration, though, few 
products  surpass  weight-loss  pills,  powders,  and  patches.  Starch  away,  Slimspadiet, 
UltraLipoLean, Femina, Body trim, and many other  similar products  take advantage 
of gullible, often desperate consumers by promising them that they can shed unwanted 
pounds and excess inches without reducing their caloric intake or exercising more.

The line between such deliberate deception and puffery is not always clear.80 puffery 
is  the supposedly harmless use of superlatives and subjective praise  in advertisements. 
Thus advertisers frequently boast of the merits of their products by using words such as 
best, finest, or most, or phrases and slogans like king of beers, breakfast of champions, or the 
ultimate driving machine. In most instances, puffery appears innocuous, but sometimes 
it’s downright misleading, as in the Dial soap ad that claimed Dial was “the most effective 
deodorant soap you can buy.” When asked to substantiate that claim, the armour-Dial 
company insisted that it was not claiming product superiority; all it meant was that Dial 
soap was as effective as any other soap.

The law permits puffery on the grounds that it doesn’t deceive people. University of 
Wisconsin professor Ivan L. preston, however, argues that puffery shouldn’t be immune 
from regulation. Why? Because the public is often taken in by it. Consider the following 
pieces of puffery: “State Farm is all you need to know about life insurance,” “Ford has a 
better idea,” and “It’s the real thing [Coca-Cola].” although these statements may seem 
like meaningless verbal posturing, in one survey 22 percent of those sampled thought the 
first claim was “completely true” while 36 percent considered it “partly true.” The second 
claim was judged “completely true” by 26 percent and “partly true” by 42 percent while 
35 percent believed the third claim was “completely true” and 29 percent “partly true.”81 
Moreover,  argues preston,  if puffery didn’t work,  salespeople and advertisers wouldn’t  
use it.82

Psychological appeals
a psychological appeal is a persuasive effort aimed primarily at emotion, not reason. 
This is potentially the advertising technique of greatest moral concern. an automobile 
ad that presents the product surrounded by people who look wealthy and successful taps 
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into our need and desire for status. a life insurance ad that portrays a destitute family 
struggling in the aftermath of a provider’s death tries to persuade through pity and fear. 
reliance on  such  appeals  is  not  automatically unethical,  but  it  raises moral  concerns 
because rarely do the products fully deliver what the ads promise.

ads that rely extensively on pitches to power, prestige, sex, masculinity, femininity, 
acceptance, approval, and the like aim to sell more than a product. They are peddling 
psychological satisfaction. perhaps the best example is the increasingly explicit and per-
vasive use of sexual pitches in ads:

    Scene:  An artist’s skylight studio.

 A young man lies nude, the bedsheets in disarray.

 He awakens to find a tender note on his pillow.

 The phone rings and he gets up to answer it.

 Woman’s voice:  You snore.

  Artist (smiling):  And you always steal the covers.

More cozy patter between the two. Then a husky-voiced announcer intones: “Paco Rabanne. A 
cologne for men. What is remembered is up to you.”

although sex has always been used to sell products, it has never before been used as 
explicitly in advertising as it is today—as the nudes in the ads for Calvin Klein products 
demonstrate. Nor are sexual pitches confined to products like cologne or clothes. The 
California avocado Commission supplemented its “Love Food from California” recipe 
ads with a campaign featuring a leggy actress sprawled across two pages of some eight-
een different national magazines to promote the avocado’s nutritional value. The copy 
line reads: “Would this body lie to you?” Similarly, Dannon yogurt ran ads featuring a 
bikini-clad beauty and this message: “More nonsense is written on dieting than any other 
subject—except possibly sex.”

Some students of marketing claim that ads  like  these appeal  to  the  subconscious 
mind of both marketer and consumer. purdue University psychologist and marketing 
consultant  Jacob  Jacoby  contends  that  marketers,  like  everyone  else,  carry  around  in 
their subconscious sexual symbols that, intentionally or not, they use in ads. a case in 
point: the Newport cigarette “alive with pleasure” campaign. One campaign ad featured 
a woman riding the handlebars of a bicycle driven by a man. The main strut of the bike 
wheel  stands  vertically beneath her body.  In  Jacoby’s  view,  such  symbolism needs no 
interpretation.

author  Wilson  Bryan  Key,  who  has  extensively  researched  the  topic  of  subcon-
scious marketing appeals, claims that many ads carry subliminal messages. subliminal 
 advertising  is  advertising  that  communicates  at  a  level  beneath  conscious  awareness, 
where,  some  psychologists  claim,  the  vast  reservoir  of  human  motivation  primarily 
resides. Most marketing experts deny that such advertising occurs or that ads with hid-
den messages can work. Key disagrees. Indeed, he goes so far as to claim: “It is virtually 
impossible to pick up a newspaper or magazine, turn on a radio or television set, read a 
promotional pamphlet or the telephone book, or shop through a supermarket without 
having your subconscious purposely massaged by some monstrously clever artist, pho-
tographer, writer, or technician.”83

suMMary
Advertising tries to 
persuade people to 

buy products. 
Because straight 

product information is 
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effective way to do 
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Concern with the serious nature of psychological appeals appears to have motivated 
the California Wine Institute to adopt an advertising code of standards. The following 
restrictions are included:

No  wine  ad  shall  present  persons  engaged  in  activities  with  appeal  particularly  to 
minors. among those excluded: amateur or professional sports figures, celebrities, or 
cowboys; rock stars, race car drivers.

No wine ad shall exploit the human form or “feature provocative or enticing poses or 
be demeaning to any individual.”

No wine ad shall portray wine in a setting where food is not presented.

No wine ad shall present wine in “quantities inappropriate to the situation.”

No wine ad shall portray wine as similar to another type of beverage or product such  
as milk, soda, or candy.

No  wine  ad  shall  associate  wine  with  personal  performance,  social  attainment, 
 achievement, wealth, or the attainment of adulthood.

No  wine  ad  shall  show  automobiles  in  a  way  that  one  could  construe  their 
conjunction.

In adopting such a rigorous code of advertising ethics, the California Wine Institute 
rightly acknowledged the subtle implications and psychological nuances that affect the 
message that an ad communicates.

The federaL Trade coMMission’s roLe

The federal Trade Commission (fTC) was originally created in 1914 as an antitrust 
weapon, but its mandate was expanded to include protecting consumers against decep-
tive advertising and fraudulent commercial practices. although the FtC is not the only 
regulatory body monitoring advertisements, it is mainly thanks to the FtC that today 
we are spared the most blatant abuses of advertising.

One important question running through the FtC’s history is relevant to all efforts 
to prohibit deceptive advertising: Is the FtC (or any other regulatory body) obligated to 
protect only reasonable, intelligent consumers who conduct themselves sensibly in the 
marketplace, or should it also protect careless, gullible, or ignorant consumers who are 
likely to make unwise decisions?84 If the FtC uses the reasonable-consumer standard, 
it would prohibit only advertising claims that would deceive reasonable people. people 
who are taken in because they are more gullible or less bright than the average person 
would be unprotected. If the FtC uses the gullible-consumer standard and prohibits 
an advertisement that might mislead someone who is ill informed and naive, it would 
handle  a  lot more  cases  and greatly  restrict  advertising; but  in  spending  its  time and 
resources on such cases, it is not clear that the FtC would be proceeding in response to a 
substantial public interest, as it is legally charged with doing.

The reasonable-person standard was traditional in a variety of areas of the law long 
before  the  FtC  was  established.  If  you  are  sued  for  negligence,  you  can  successfully 
defend yourself if you can establish that you behaved as a hypothetical reasonable person 
would have behaved under like circumstances. and, according to the law of misrepresen-
tation, when you as a deceived consumer sue a seller on grounds that you were misled, 
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then—assuming the deception is not proved to be intentional—you must establish that 
you were acting reasonably in relying on the false representation. If a reasonable person 
would not have been misled in like circumstances, you will not win your case. ads that 
make claims that are obviously exaggerated or physically impossible would thus escape 
legal liability under the reasonable-person standard.

One decisive case in the legal transition away from the reasonable-person standard 
in  matters  of  advertising,  sales,  and  marketing  was  FTC v. Standard Education  in 
1937.85 In this case an encyclopedia company was charged by the FtC with a number of 
deceptive and misleading practices. The company’s agents told potential customers that 
their names had been specially selected and that the encyclopedia they were being offered 
was being given away free as part of an advertising plan in return for use of their names 
for  advertising  purposes  and  in  testimonials. The  customer was  only  required  to pay 
$69.50 for a series of looseleaf update volumes. potential buyers were not told that both 
books and supplements regularly sold for $69.50.

In deciding the case, the U.S. Supreme Court considered the view of the appellate 
court, which had earlier dismissed the FtC’s case. Writing for the appellate court, Judge 
Learned Hand had declared that the FtC was occupying itself with “trivial niceties” that 
only “divert attention from substantial evils.” “We cannot take seriously the suggestion,” 
he wrote, “that a man who is buying a set of books and a ten years’ ‘extension service’ will 
be fatuous enough to be misled by the mere statement that the first are given away, and 
that he is paying only for the second.” The Supreme Court itself, however, looked at the 
matter in a different light and held for the FtC and against Standard Education.

First, the Court noted that the practice had successfully deceived numerous victims, 
apparently including teachers, doctors, and college professors. But instead of resting its 
decision on the claim that a reasonable person might have been deceived, it advocated a 
change of standard to something like the ignorant-consumer standard:

The fact that a false statement may be obviously false to those who are trained and 
experienced does not change its character, nor take away its power to deceive others 
less experienced. There is no duty resting upon a citizen to suspect the honesty of those 
with whom he transacts business. Laws are made to protect the trusting as well as the 
suspicious. The best element of business has long since decided that honesty should 
govern competitive enterprises, and that the rule of caveat emptor should not be relied 
upon to reward fraud and deception.

The decision in FTC v. Standard Education, as Ivan L. preston notes, led the FtC 
to apply the gullible-person standard liberally, even in cases in which there was no intent 
to hoodwink consumers. In the 1940s, the FtC challenged ads in some cases in which 
it  is difficult  to believe  that  anyone  could possibly have been deceived. For  example, 
it issued a complaint against Clairol for advertising that its product would “color hair 
permanently” because some people might not know that new hair growth would still 
have its natural color, and it went after Bristol-Myers’s Ipana toothpaste on the grounds 
that its “smile of beauty” slogan would lead some to believe that Ipana toothpaste would 
straighten their teeth. Eventually, however, the FtC abandoned the gullible-consumer 
standard in its extreme form and stopped trying to protect everyone from anything that 
might possibly deceive them. It now follows the what might be called the “modified” 
gullible-consumer  standard  and protects  consumers  from  ads  that mislead  significant 
numbers of people, whether those people acted reasonably or not.86
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Still, deciding what is likely to be misleading to a significant number of consumers 
is not always easy. Consider  these advertising claims, which are contested by some as 
deceptive: that Kraft Cheez Whiz is real cheese; that Chicken McNuggets are made from 
“whole breasts and thighs” (when they allegedly contain processed chicken skin as well 
and are fried in highly saturated beef fat); that ibuprofen causes stomach irritation (as 
tylenol’s ads seem to imply). Was Sprint’s “dime-a-minute” ad campaign deceptive when 
a minute-and-a-half telephone call was rounded up to 20 cents? Was it deceptive of Diet 
Coke to proclaim that it was sweetened “now with NutraSweet,” even though the prod-
uct also contained saccharin? Under legal pressure, Diet Coke changed its ads to read 
“NutraSweet blend.” Is that phrase free of any misleading implications?

ads direcTed aT chiLdren

The FtC has always looked after one special group of consumers without regard to how 
reasonable they are: children. Still, several consumer groups think the FtC has not done 
enough, and they advocate even stricter controls over advertisements that reach children.

advertising  to  children  is  big  business.  Every  year  children  under  twelve  spend  
$40 billion and teenagers a whopping $172 billion.87 and these figures don’t begin to 
take into account the billions of adult purchases for gifts, clothes, and groceries that are 
influenced  by  children.  In  recent  years,  advertising  aimed  specifically  at  children  has 
grown exponentially. advertisers spend billions a year on ads for children, and there are 
more and more venues  for  such ads—with magazines, Websites, and entire  television 
channels aimed at children.88

Furthermore,  it’s no  longer  just  cereal,  candy, and  toys  that are being advertised. 
advertisers of other products are wooing children in an effort to create customers for the 
future. as Jackie pate of Delta air Lines puts it, “By building brand loyalty in children 
today, they’ll be the adult passengers of the future.” ann Moore, chairman and CEO of 
time Inc., which publishes Sports Illustrated for Kids, adds, “We believe children make 
brand decisions that will carry into their adult lives.”89 although the magazine attracts 
mostly  eight-  to  fourteen-year-old  boys  as  readers,  it  sometimes  features  two-page 
spreads for Chevy minivans.

Of course, advertisers admit that it’s not just future consumers they want. “We’re 
relying on the kid to pester the mom to buy the product, rather than going straight to 
the mom,” says Barbara a. Martino of Grey advertising. pursuing this strategy, market-
ing consultants study different ways that children nag and how effective their nagging 
styles are on different types of parents.90 No one doubts the influence children have on 
what their parents buy, and that influence extends beyond children’s products to high-
end adult items. Karen Francis, a brand manager for Chevy, reports that even she was 
surprised how often parents tell her that their kids played a tie-breaking role in deciding 
which car to buy.91 Naturally, advertisers argue that parents still have ultimate control 
over what gets purchased and what doesn’t. But is the strategy of selling to parents by 
convincing the children a fair one? as one parent complains, “Brand awareness has been 
an incredibly abusive experience—the relentless requests to go to McDonald’s [or] to see 
movies that are inappropriate for six-year-olds [but] that are advertised on kids’ shows.”

television and advertising play a large role in most children’s lives. at age seven a 
typical child sees twenty thousand television commercials a year, and children remem-
ber what  they  see. For  example,  in  the 1990s  researchers  found  that  the  frogs  in  the 
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Budweiser  beer  commercials  were  more  widely  recognized  among  children  than  any 
cartoon characters other  than Bugs Bunny. The problem  is  that children, particularly 
young children,  are naive  and gullible  and  thus particularly  vulnerable  to  advertisers’ 
enticements. Consider, for example, ads in which children are shown, after eating a cer-
tain cereal, to have enough power to lift large playhouses. No adult would be misled by 
that ad, but children lack experience and independent judgment. This provides at least a 
prima facie case for protecting them.

“Kids are  the most pure consumers you could have,”  says one advertising expert. 
“They tend to interpret your ad literally. They are infinitely open.” This problem is grow-
ing because the line between children’s shows and the commercials that come with them 
is fading away. Children’s entertainment features characters whose licensed images are 
stamped on toys, sheets, clothes, and food. Moreover, at the same time that movies and 
television shows are ever more tightly linked to the selling of toys and other items, com-
mercials are becoming more  like entertainment.  Is  it  any wonder  that many children 
perceive little difference between ads and television shows? as one nine-year-old sees it, 
the only distinction is that “commercials are shorter.”

Some writers contend that it is “ethical to advertise toys, sugar-loaded cereal or non-
violent games to children . . . as long as it is truthful and as long as children understand 
the message.”92 But that overlooks children’s special susceptibilities and the need to protect 
them from manipulation and endless commercial enticement. after all, the ads directed at 
them for cereals, snacks, and soft drinks say nothing untrue, and children grasp their mes-
sage all too well. But few youngsters understand much about nutrition or are aware that 
obesity among children has reached epidemic proportions in the United States.

childhood obesity
In  2005  the  Institute  of  Medicine  released  a  report  reviewing  123  scientific  research 
studies  spanning  a  thirty-year  period.  It  concluded  what  most  americans  probably 
already suspected: namely, that “statistically, there is strong evidence” that exposure to 
television ads is “associated” with obesity in children under twelve.93 Meanwhile, legal 
and political pressure has been building on food companies, which spend $11 billion a 
year marketing to kids, to change their ways and rein in their advertising of nutrition-
ally empty calories to children. at the very least, many parents and consumer advocates 
want cartoon characters like Shrek, Scooby-Doo, and SpongeBob Squarepants to stop 
hawking junk food.94 In response, Kraft Foods broke ranks with its competitors and said 
that it will quit advertising certain products to youngsters under twelve, although the 
company will continue to market “healthier” food to kids between six and twelve. an 
advantage for Kraft in taking the initiative is that it, not government regulators, gets to 
decide which products are “healthier.” Even so, Kraft’s policy challenges the food indus-
try’s long-held tenet that there are no “bad” foods. Kraft shies away from discussing the 
causes of obesity or the legal risks to food companies. “This is not about complying with 
our legal obligations or disputing the science,” says Kraft vice president Mark Berlind. 
“We’re formulating our response based on what our consumers are telling us, and parents 
are most concerned about ads directed at younger children.”95

The  ethical  issues  raised  by  advertising  to  children  lead  to  the  larger  and  more 
general  question  of  the  nature  and  desirability  of  advertising’s  role  in  today’s  media- 
dominated society, which is our next topic.

Because of their 
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manipulated by 
advertising.

suMMary
Advertising to children 

is big business, but 
children are particularly 

susceptible to the 
blandishments of 

advertising. 
Advertisers contend 

that parents still control 
what gets purchased 

and what doesn’t. 
Critics, however, doubt 
the fairness of selling 

to parents by 
appealing to children.

43075_ch06_ptg01_hr_191-238.indd   223 8/13/12   2:13 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



224      part tHrEE  business AnD sOCieTY

• • •

the  deBate  ov er  a dv ert is ing
The controversy over advertising does not end with the issue of deceptive techniques and 
unfair advertising practices. advertising provides little usable information to consumers. 
advertisements almost always conceal relevant negative facts about their products, and 
they are frequently based on subtle appeals to psychological needs, which the products 
they peddle are unlikely to satisfy. These realities are the basis for some critics’ wholesale 
repudiation of advertising on moral grounds. They also desire a less commercially pol-
luted environment, one that does not continually reinforce materialistic values.

consuMer needs

Some defenders of advertising take these points in stride. They concede that images of 
glamour, sex, or adventure sell products, but they argue that these images are what we, 
the consumers, want. We don’t want just blue jeans; we want romance or sophistication 
or  status  with  our  blue  jeans.  By  connecting  products  with  important  emotions  and 
feelings, advertisements can also satisfy our deeper needs and wants. as one advertising 
executive puts it:

advertising can show a consumer how a baby powder helps affirm her role as a nurtur-
ing mother—Johnson & Johnson’s “The Language of Love.” Or it can show a teenager 
how a soft drink helps assert his or her emerging independence—pepsi’s “The Choice 
of a New Generation.”96

Harvard business professor Theodore Levitt has drawn an analogy between adver-
tising and art. Both take  liberties with reality, both deal  in symbolic communication, 
and neither  is  interested in  literal  truth or  in pure functionality. rather, both art and 
advertising help us repackage the otherwise crude, drab, and generally oppressive reality 
that surrounds us. They create “illusions, symbols, and implications that promise more.” 
They help us modify,  transform, embellish, enrich, and reconstruct  the world around 
us. “Without distortion, embellishment, and elaboration,” Levitt writes, “life would be 
drab, dull, anguished, and at its existential worst.” advertising helps satisfy this legiti-
mate human need. Its handsome packages and imaginative promises produce that “eleva-
tion of the spirit” that we want and need. Embellishment and distortion are therefore 
among advertising’s socially desirable purposes. to criticize advertising on these counts, 
Levitt argues, is to overlook the real needs and values of human beings.97

Levitt’s critics contend that even if advertising appeals to the same deep needs that 
art does, advertising promises satisfaction of those needs in the products it sells, and that 
promise is rarely kept. at the end of the day, blue jeans are still just blue jeans, and your 
love life will be unaffected by which soap you shower with. The imaginative, symbolic, 
and artistic content of advertising, which Levitt sees as answering real human needs, is 
viewed by critics as manipulating, distorting, and even creating those needs.

In his influential books The Affluent Society and The New Industrial State, the late 
John Kenneth Galbraith criticized advertising on exactly  this point. Galbraith argued 
that  the process of production  today, with  its  expensive marketing  campaigns,  subtle 
advertising techniques, and sophisticated sales strategies, creates the very wants it then 
satisfies.  In  other  words,  producers  create  both  the  goods  and  the  demand  for  those 
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goods.  If  a new breakfast  cereal or detergent were  really wanted, Galbraith  reasoned, 
why must so much money be spent trying to get the consumer to buy it? He thought it 
is obvious that “wants can be synthesized by advertising, catalyzed by salesmanship, and 
shaped by” discreet manipulations.

accordingly,  Galbraith  rejected  the  economist’s  traditional  faith  in  consumer 
 sovereignty: the idea that consumers should and do control the market through their 
purchases. rather than independent consumer demand shaping production, as classical 
economic theory says it does, nowadays it is the other way around. Galbraith dubbed 
this the dependence effect: “as a society becomes increasingly affluent, wants are increas-
ingly created by the process by which they are satisfied.”98

One consequence, Galbraith thought, is that our system of production cannot be 
defended on the ground that it is satisfying urgent or important wants. We can’t defend 
production as satisfying wants if the production process itself creates those wants. “In 
the absence of the massive and artful persuasion that accompanies the management of 
demand,” Galbraith argued,

increasing  abundance  might  well  have  reduced  the  interest  of  people  in  acquiring 
more goods. They would not have felt the need for multiplying the artifacts—autos, 
appliances, detergents, cosmetics—by which they were surrounded.99

another  consequence  is  our  general  preoccupation  with  material  consumption. 
In  particular,  Galbraith  claimed,  our  pursuit  of  private  goods,  continually  reinforced 
by advertising, leads us to neglect important public goods and services. We need better 
schools, parks, artistic and recreational facilities; safer and cleaner cities and air; more 
efficient,  less  crowded  transportation  systems.  We  are  rich  in  the  private  production 
and use of goods, Galbraith thought, and starved in public services. In 2004 Galbraith 
 summarized his long-held views this way:

Belief in a market economy in which the consumer is sovereign is one of our most 
pervasive forms of fraud. Let no one try to sell without consumer management, con-
trol. as power over the innovation, manufacture, and sale of goods and services has 
passed to the producer and away from the consumer, the aggregate of this production 
has been the prime test of social achievement. . . . Not education or literature or the 
arts but the production of automobiles, including SUVs: Here is the modern measure 
of economic and therefore social achievement.100

Galbraith’s critics have concentrated their fire on a couple of points. First, Galbraith 
never shows that advertising has the power he attributed to it. advertising campaigns 
like that for Listerine in the 1920s, which successfully created the problem of “halitosis” 
in order to sell the new idea of “mouthwash,” are rare.* and even though in recent years 
pharmaceutical  companies have  found  large profits  in promoting new or  exaggerated 
medical  conditions  with  serious-sounding  names—for  example,  “premenstrual  dys-
phoric disorder” (premenstrual tension), “gastro-esophageal reflux disease” (heartburn), 
or “social anxiety disorder” (sadness)—and selling drugs to treat them,101 most new prod-
ucts fail to win a permanent place in the hearts of consumers, despite heavy advertising. 
We are inundated with ads every day, but experiments suggest we no longer care much 
about them. Each of us sees an average of 1,600 advertisements a day, notices around 

*  Given  that  the  saliva  in  one’s  mouth  is  completely  replenished  every  fifteen  minutes  or  so  anyway,  no 
mouthwash can have an effect longer than that.
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1,200 of them, and responds favorably or unfavorably to only about 12. We also appear 
to pay more attention to ads for products that we already have.

Second,  critics  have  attacked  Galbraith’s  assumption  that  the  needs  supposedly 
created by advertisers and producers are, as a  result, “false” or “artificial” needs and 
therefore  less  worthy  of  satisfaction.  Human  needs,  they  stress,  are  always  socially 
influenced  and  are  never  static.  How  are  we  to  distinguish  between  “genuine”  and 
“artificial”  wants,  and  why  should  the  latter  be  thought  less  important?  ads  might 
produce a want that we would not otherwise have had without that want being in any 
way objectionable.

although conclusive evidence is unavailable, critics of advertising continue to worry 
about  its power  to  influence our  lives  and  shape our culture and civilization. Even  if 
producers  cannot  create  wants  out  of  whole  cloth,  many  worry  that  advertising  can 
manipulate our existing desires—that it can stimulate certain desires, both at the expense 
of other,  less materialistic desires and out of proportion  to  the  likely  satisfaction  that 
 fulfillment of those desires will bring.

MarkeT econoMics

Defenders of advertising are  largely untroubled by these worries. They see advertising 
as  an  aspect  of  free  competition  in  a  competitive market, which ultimately works  to 
the benefit of all. But this simple free-market defense of advertising has weaknesses. to 
begin with, advertising doesn’t fit too well into the economist’s model of the free market. 
Economists can prove, if we grant them enough assumptions, that free-market buying 
and selling lead to optimal results.* One of those assumptions is that everyone has full 
and complete information, on the basis of which they then buy and sell. But if that were 
so, advertising would be pointless.

One might argue that advertising moves us closer to the ideal of full information, 
but there is good reason to doubt this. Even if we put aside the question of whether ads 
can create, shape, or manipulate wants, they do seem to enhance brand loyalty, which 
generally works to thwart price competition. a true brand-name consumer is willing to 
pay more for a product that is otherwise indistinguishable from its competitors. He or 
she buys a certain beer despite being unable to taste the difference between it and other 
beers.

More generally, critics of advertising stand the invisible-hand argument on its head. 
The goal of advertisers is to sell you products and to make money, not to promote your 
well-being. rational demonstration of how a product will  in fact enhance your well-
being is not the only way advertisers can successfully persuade you to buy their prod-
ucts. Indeed,  it  is  far from the most common technique. Critics charge, accordingly, 
that there is no reason to think that advertising even tends to increase the well-being of 
consumers.

Defenders of advertising may claim that, nonetheless, advertising  is necessary  for 
economic growth, which benefits us  all. The  truth of  this  claim, however,  is open  to 
debate. Critics maintain that advertising is a waste of resources and serves only to raise 
the price of advertised goods. Like Galbraith, they may also contend that advertising in 
general reinforces mindless consumerism. It corrupts our civilization and misdirects our 

* technically, they lead to Pareto optimality, which means that no one person can be made better-off without 
making someone else worse-off.
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society’s economic effort toward private consumption and away from the public realm. 
The never-ending pursuit of material goods may also divert us as a society from the pur-
suit of a substantially shorter workday.102

free sPeech and The Media

two final  issues  should be briefly noted. Defenders of  advertising claim  that, despite 
these criticisms, advertising enjoys protection under the First amendment as a form of 
speech. Legally this claim probably requires qualification, especially in regard to radio 
and television, for which one must have a license to broadcast. Banning cigarette adver-
tisements from television, for instance, did not run contrary to the Constitution. More 
important, even if we concede advertisers the legal right to free speech, not every exercise 
of that legal right is morally justifiable. If advertisements in general or of a certain type 
or for certain products were shown to have undesirable social consequences, or if certain 
sorts  of  ads  relied  on  objectionable  or  nonrational  persuasive  techniques,  then  there 
would be a strong moral argument against such advertisements regardless of their legal 
status.

advertising  subsidizes  the  media,  and  that  is  a  positive  but  far  from  conclusive 
consideration in its favor. This is not the place to launch a discussion of the defects of 
american television. But the very fact that television is free results in far more consump-
tion than would otherwise be the case and probably, as many think, far more than is 
good for us. although satellite and cable television have improved things, the mediocrity 
of much american  television  fare  is hardly accidental. The networks need  large audi-
ences. Obviously  they  can’t  run  everyone’s  favorite  type of program, because people’s 
tastes differ, so they seek to reach a common denominator. If viewers instead of advertis-
ers paid for each show they watched, things would be different.

suMMary
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speech, and a useful 
sponsor of the media, 
in particular, television. 

Critics challenge all 
three claims.

s t u d y  C o r n e r
Key TerMs and ConCepTs

ambiguity	(in	advertising)
caveat emptor
concealment	of	facts	(in	

advertising)
Consumer	Product	Safety	

Commission
consumer	sovereignty
dependence	effect
due	care
exaggeration	(in	advertising)
Federal	Trade	Commission

Food	and	Drug	Administration
FTC v. Standard Education
gullible-consumer	standard
legal	paternalism
MacPherson v. Buick	Motor Car
merchantability
price	fixing,	horizontal	and	

vertical
price	gouging
psychological	appeal	(in	

advertising)

puffery
quantity	surcharges
reasonable-consumer	

standard
strict	product	liability
subliminal	advertising
warranties,	express	and	

implied
weasel	words
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poinTs To revieW

•	 issues	raised	by	the	manufacture,	marketing,	and	
advertising	of	cigarettes	(pp.	191–192)

•	 importance	of	MacPherson v. Buick Motor Car	
(p.	194)

•	 why	critics	of	strict	product	liability	believe	it	is	unfair		
(p.	195)

•	 two	arguments	in	favor	of	strict	product	liability	(p.	195)

•	 comparing	lives	saved	vs.	costs	of	different	regulations		
(p.	196)

•	 economic	and	philosophical	worries	about	safety	
restrictions	on	consumer	choice	(p.	197)

•	 three	points	to	bear	in	mind	about	paternalism	(pp.	197–198)

•	 examples	of	shortfalls	in,	and	political	interference	with,	
safety	regulations	(pp.	198–199)

•	 what	the	auto	industry’s	safety	record	illustrates		
(pp.	200–201)

•	 six	things	business	should	do	to	increase	product	safety	
(pp.	201–204)

•	 cigarette	fires	and	old	tires	vs.	burning	radios	and	
fluorocarbons	as	examples	of	irresponsible	and	responsible	
business	conduct	(pp.	204–205)

•	 difference	between	express	and	implied	warranties		
(pp.	205–206)

•	 examples	of	manipulative	pricing	(pp.	207–208)

•	 types	of	price	fixing	(p.	208)

•	 difficulty	of	defining	price	gouging	and	assessing	its	
morality	(p.	210)

•	 examples	of	misleading	labeling	and	packaging		
(pp.	211–213)

•	 examples	of	ambiguity,	concealment	of	facts,	exaggeration,	
and	psychological	appeals	(pp.	215–219)

•	 how	almost	all	advertising	fails	to	provide	full	information	
(p.	217)

•	 the	case	against	puffery	(p.	218)

•	 reasonable-consumer	standard	vs.	gullible-consumer	
standard	(p.	220)

•	 importance	of	FTC v. Standard Education	(p.	221)

•	 why	companies	spend	so	much	on	advertising	to	children	
(p.	222)

•	 issues	raised	by	ads	directed	at	children,	including	the	
problem	of	childhood	obesity	(pp.	222–223)

•	 Levitt’s	defense	of	advertising	(p.	224)

•	 Galbraith’s	“dependence	effect”	and	his	critique		
of	advertising	(pp.	224–225)

•	 two	criticisms	of	Galbraith	(pp.	225–226)

•	 why	advertising	doesn’t	fit	well	with	economists’	model		
of	the	free	market	(p.	226)

for furTher refleCTion

1.	 What	do	you	see	as	the	pros	and	cons	of	government	safety	regulation?

2.	 Is	business	meeting	its	responsibilities	to	consumers	with	regard	to	the	safety,	quality,	pricing,	and	labeling	and	packaging		
of	its	products?	If	not,	how	might	it	do	better?

3.	 Is	advertising	a	positive	or	socially	desirable	aspect	of	our	economic	system?
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in The lasT feW deCades, siliCone has 

become a crucial industrial product, playing a role in the 
manufacture of thousands of products, from lubricants to 
adhesive labels to Silly Putty. One of its medical uses, how-
ever, has been controversial—namely, as the gel used for 
breast implants. Dow Corning, which was founded in 1943 
to produce silicones for commercial purposes, invented 
mammary prostheses in the 1960s. Since then a million 
American women have had bags of silicone gel implanted 
in their breasts. For many of them, silicone implants are 
part of reconstructive surgery after breast cancer or other 
 operations. However, by 1990 four out of five implants were 
for the cosmetic augmentation of normal, healthy breasts—
a procedure that became increasingly popular in the 1980s 
as celebrities such as Cher and Jenny Jones spoke openly of 
their surgically enhanced breasts.

Today, however, what used to be a common elective 
operation is rarely performed.103 The reason dates from the 
1980s, when women with silicone breast implants first began 
reporting certain patterns of illness. There were stories of 
ruptured or leaky bags, although the estimates of the propor-
tion of women affected ranged from 1–5 percent to 32 per-
cent. And there were allegations that the silicone implants 
were responsible for various autoimmune disorders—such 
as rheumatoid arthritis, lupus erythematosus, and sclero-
derma—in which the body’s immune system attacks its own 
connective tissue. Then, in 1991, a jury heard the case of 
Mariann Hopkins, who claimed that her implants had rup-
tured and released silicone gel, causing severe joint and 
muscle pain, weight loss, and fatigue. On the basis of docu-
ments suggesting that Dow Corning knew of the dangers of 

leaky bags, a San Francisco jury found the company guilty of 
negligence and fraud and awarded Hopkins $7.3 million.

When Dow Corning first sold breast implants in 1965, 
they were subject to no specific government regulations. In 
1978 the Food and Drug Administration (FDA) classified them 
as “Class II” devices, meaning that they did not need testing 
to remain on the market. In 1989, however, as worries about 
the dangers of silicone implants increased, the FDA reclassi-
fied them as “Class III” devices and in 1991 required all 
manufacturers to submit safety and effectiveness data. 
Although some FDA staff members were scathingly critical of 
the poor and inconclusive documentation submitted by the 
manufacturers, the FDA’s advisory panel ruled that the implants 
were not a major threat to health. Based on public need, it 
voted to keep them on the market.

After the Hopkins case, however, David A. Kessler, the FDA’s 
new chairman, called for a moratorium on breast implants. He 
asked doctors to stop performing the operation, but he told 
women who had already had the operation not to have the bags 
removed. Still, the moratorium terrified the women who had had 
breast implants, a few of whom tried in desperation to carve 
them out themselves, and it galvanized a political movement led 
by women who were upset about having been used, yet again, as 
guinea pigs for an unsafe medical procedure. For them, it was 
just one more episode in a long history of the mistreatment of 
women by a medical, scientific, and industrial establishment that 
refused to treat them as persons and take their needs seriously. 
The FDA moratorium also galvanized the legal forces marshaled 
against the manufacturers of silicone bags. By 1994, some 
twenty thousand lawsuits had been filed against Dow Corning 
alone. Entrepreneurial lawyers organized most of these actions 

Case 6.1

breast implants
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into a few large class-action suits so that their pooled legal 
resources would be more than a match for the manufacturers.

Meanwhile, Kessler instructed the FDA’s advisory panel to 
re-study the breast implant question. Presented with a series 
of anecdotal reports about diseases that are not rare, the 
panel complained about the lack of hard scientific data. From 
the scientific point of view, the problem was how to distinguish 
coincidence from causation. For example, if connective-tissue 
disease strikes 1 percent of all women and if 1 million women 
have implants, then statistically one should expect that 10,000 
women will have both implants and connective- tissue disease. 
So if a woman develops the disease, can it correctly be said 
that it was caused by her breast implants? Moreover, not only 
does silicone appear to be chemically inert, but silicone from a 
ruptured breast implant will remain trapped inside a fibrous 
capsule of scar tissue. Nevertheless, on the basis of the  panel’s 
recommendation, the FDA ruled that silicone may be used only 
for reconstruction and that cosmetic breast augmentation must 
be done only with saline packs.

At that point the gulf between science, on the one hand, 
and the FDA and public opinion, on the other, began to widen 
further. A Mayo Clinic study published in the prestigious New 
England Journal of Medicine in June 1994 showed that there 
was no difference between women with breast implants and 
other women with respect to incidence of connective-tissue 
disease; by the summer of 1995 two larger studies had con-
firmed the Mayo Clinic’s report. On top of that, the FBI and other 
investigators exposed several labs that were selling to lawyers 
and victims fraudulent test results purporting to show the pres-
ence of silicone in the blood of women with breast implants.

Lawyers and other advocates for the women with implants 
repudiate those studies, contending that the women have a 
new disease. To this contention scientists respond that the 
description of the symptoms of this supposed disease keeps 
changing. Some say it looks like fibromyalgia, which is 
included in their studies. Many feminist activist groups dis-
trust science; they believe that we should pay less attention 
to statistics and medical studies and greater attention to the 
women who have suffered. These women know what their 
bodies have been through, and they are convinced that their 
implants are responsible.

This reasoning, and the skepticism toward science and 
statistics that it represents, has swayed jurors. After Dow 
Corning filed bankruptcy in 1995, which brought to a halt the 
lawsuits against it, new lawsuits were filed against its parent 
company, Dow Chemical. The first of these resulted in a 
$14.1 million verdict against the company, despite the lack 
of scientific evidence. Disregarding the New England Journal 
of Medicine study, the jurors were convinced that this par-
ticular plaintiff’s suffering somehow stemmed from her Dow-
manufactured breast implant. A few years later, the women 
who said their silicone breast implants made them ill agreed 
to settle their claims against Dow Corning for $3.2 billion. 
The settlement is part of its bankruptcy reorganization plan 
and is similar to a settlement entered into earlier by 3M, 
Bristol-Myers Squibb, and other manufacturers of breast 
implants.

update

By now, more than twenty reputable scientific studies have 
been conducted on implant safety. Three European govern-
ments have convened scientific panels. The American College 
of Rheumatology, the American Academy of Neurology, the 
Institute of Medicine, and the American Medical Association 
have all published reviews of the evidence, as has an inde-
pendent scientific panel appointed by a federal court. The 
conclusion is unanimous and unequivocal: There is no evi-
dence that breast implants cause disease of any kind.104

In light of these findings and the recommendations of a 
federal advisory panel, in 2006 the FDA gave conditional 
approval to Mentor Corporation’s application to produce sili-
cone breast implants, thus effectively ending a thirteen-year 
ban on the use of silicone for cosmetic breast enhancements.

disCussion QuesTions

1.	 What does the breast implant controversy reveal about 
society’s attitudes toward product safety, about the legal 
liability of manufacturers, and about the role of regulatory 
agencies like the FDA in protecting consumers? Is our 
society too cautious about product safety or not cautious 
enough?
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2.	 Was the FDA justified in placing a moratorium on silicone 
breast implants and then halting them altogether for 
cosmetic purposes?

3.	 Is the agency too concerned with public opinion? Should 
it pay greater attention to scientific evidence or to the 
individual women who have suffered?

4.	 Was it irresponsible of the manufacturers of breast 
implants to have marketed them without first conclusively 
proving they were safe? If you were on the jury, would 
you have found Dow Corning or its parent company liable 
for the illnesses suffered by women who have had breast 
implants?

5.	 On safety matters, should the FDA or any regulatory 
agency err on the side of overprotection or underprotec-
tion? Has the FDA’s stance on breast implants been 
fair to women who would like breast augmentation but 
cannot get it? Some people disapprove of cosmetic 
augmentation or believe it to be a frivolous operation. 
Do you think that attitudes like this played a role in the 
controversy over the safety of breast implants?

6.	 Some argue that in the case of new drugs or medical pro-
cedures in which the dangers are uncertain, consumers 
should be free to decide for themselves whether they wish 
to run the health risks associated with these products or 
services. Assess this argument.

To afiCionados of The bean, There’s noThing 

like a piping-hot cup of java to get the day off to a good start, 
and nothing more insipid than lukewarm coffee. That’s what 
McDonald’s thought, anyway—until it learned differently, the 
hard and expensive way, when seventy-nine-year-old Stella 
Liebeck successfully sued the company after she was burned 
by a spilled cup of hot coffee that she’d bought at the drive-
through window of her local McDonald’s. The jury awarded 
her $160,000 in compensatory damages and a whopping 
$2.7 million in punitive damages. After the trial judge reduced 
the punitive damages to $480,000, she and McDonald’s set-
tled out of court for an undisclosed sum.105

Unlike the outcome of most other lawsuits, the hot-coffee 
verdict received nationwide attention, most of it unfavorable. 
To many ordinary people, the case epitomized the excesses 

of a legal system out of control. If hot coffee is dangerous, 
what’s next: soft drinks that are too cold? To conservatives, 
the case represented the all-too-familiar failure of consumers 
to take responsibility for their own conduct, to blame business 
rather than themselves for their injuries. More policy-oriented 
pundits used the case as an occasion to call for reform of 
product liability law—in particular, to make winning frivolous 
suits more difficult and to restrict the punitive awards that 
juries can hand down.

However, those who examined the facts more closely 
learned that the Liebeck case was more complicated than it 
first appeared. For one thing, Liebeck suffered third-degree 
burns on her thighs and buttocks that were serious enough to 
require skin grafting and leave permanent scars. After her 
injury, she initially requested $10,000 for medical expenses 

Case 6.2

hot Coffee at Mcdonald’s
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and an additional amount for pain and suffering. When 
McDonald’s refused, she went to court, asking for $300,000. 
Lawyers for the company argued in response that McDonald’s 
coffee was not unreasonably hot and that Liebeck was 
responsible for her own injuries.

The jury saw it differently, however. First, McDonald’s served 
its coffee at 185 degrees Fahrenheit, significantly hotter than 
home-brewed coffee. The jury was persuaded that coffee at that 
temperature is both undrinkable and more dangerous than a 
reasonable consumer would expect. Second, before Liebeck’s 
accident, the company had received over seven hundred com-
plaints about burns from its coffee. In response to the com-
plaints, McDonald’s had in fact put a warning label on its cups 
and designed a tighter-fitting lid for them. Ironically, the new lid 
was part of the problem in the Liebeck case because she had 
held the coffee cup between her legs in an effort to pry it open.

Although the jury found that Liebeck was 20 percent 
responsible for her injuries, it also concluded that McDonald’s 
had not done enough to warn consumers. The jury’s $2.7 mil-
lion punitive-damage award was intended, jurors later said, to 
send a message to fast-food chains. Although the judge 
reduced the award—equivalent to only about two days’ 
worth of coffee sales for McDonald’s—he called McDonald’s 
conduct “willful, wanton, reckless, and callous.”

disCussion QuesTions

1.	 Is hot coffee so dangerous, as the jury thought? Should 
a reasonable consumer be expected to know that coffee 
can burn and to have assumed this risk? Is a warning 
label sufficient? Is our society too protective of consumers 
these days, or not protective enough?

2.	 In serving such hot coffee, did McDonald’s act in a morally 
responsible way? What ideals, obligations, and effects 
should it have taken into consideration?

3.	 McDonald’s claims that most consumers would prefer 
to have their coffee too hot rather than not hot enough. 
After all, if it’s too hot, they can always wait a minute 
before drinking it. Suppose this is true. How does it affect 
McDonald’s responsibilities? Given that McDonald’s serves 
millions of cups of coffee every week, how important are a 
few hundred complaints about its coffee being too hot?

4.	 Was Liebeck only 20 percent responsible for her injuries? 
Do you agree with the amount of compensatory and 
punitive damages that the jury awarded her? If not, what 
would have been a fairer monetary award?

5.	 Should juries be permitted to award punitive damages 
in product liability cases? If so, should there be a limit 
to what they can award? Is it right for a jury to award 
punitive damages against one company in order to send 
a message to a whole industry?

harvey benjaMin fuller founded The h. b. 

Fuller Company in 1887. Originally a one-man wallpaper-
paste shop, H. B. Fuller is now a leading manufacturer of 

industrial glues, coatings, and paints, with operations world-
wide. The company’s 10,000 varieties of glue hold together 
everything from cars to cigarettes to disposable diapers. 

Case 6.3

sniffing glue Could snuff profits
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However, some of its customers don’t use Fuller’s glues in 
the way they are intended to be used.

That’s particularly the case in Central America, where 
Fuller derives 27 percent of its profits and where tens of thou-
sands of homeless children sniff some sort of glue. Addicted 
to glue’s intoxicating but dangerous fumes, these unfortunate 
children are called resistoleros after Fuller’s Resistol brand. 
Child-welfare advocates have urged the company to add a 
noxious oil to its glue to discourage abusers, but the company 
has resisted, either because it might reduce the glue’s effec-
tiveness or because it will irritate legitimate users.106

Either way, the issue is irritating H.B. Fuller, which has 
been recognized by various awards, honors, and socially con-
scious mutual funds as a company with a conscience. Fuller’s 
mission statement says that it “will conduct business legally 
and ethically, support the activities of its employees in their 
communities and be a responsible corporate citizen.” The 
St.  Paul–based company gives 5 percent of its profits to 
charity; it has committed itself to safe environmental prac-
tices worldwide (practices that are “often more stringent than 
local government standards,” the company says); and it has 
even endowed a chair in business ethics at the University of 
Minnesota. Now Fuller must contend with dissident stock-
holders inside, and demonstrators outside, its annual 
meetings.

The glue-sniffing issue is not a new one. In 1969, the 
Testor Corporation added a noxious ingredient to its hobby 
glue to discourage abuse, and in 1994 Henkel, a German 
chemical company that competes with Fuller, stopped mak-
ing certain toxic glues in Central America. However, Fuller 
seems to have been singled out for criticism not only 
because its brand dominates Central America but also 
because—in the eyes of its critics, anyway—the company 
has not lived up to its own good-citizen image. Timothy 
Smith, executive director of the Interfaith Center for 
Corporate Responsibility, believes that companies with a 
reputation as good corporate citizens are more vulnerable to 
attack. “But as I see it,” he says, “the hazard is not in acting 
in a socially responsible way. The hazard is in over-marketing 
yourself as a saint.”

Saintly or not, the company has made matters worse for 
itself by its handling of the issue. H. B. Fuller’s board of directors 

acknowledged that “illegal distribution was continuing” and that 
“a suitable replacement product would not be available in the 
near future.” Accordingly, it voted to stop selling Resistol adhe-
sives in Central America. “We simply don’t believe it is the right 
decision to keep our solvent product on the market,” a com-
pany spokesman said.

The Coalition on Resistoleros and other corporate gadflies 
were ecstatic, but their jubilation turned to anger when they 
learned a few months later that Fuller had not in fact stopped 
selling Resistol in Central America, and did not intend to. True, 
Fuller no longer sold glue to retailers and small-scale users in 
Honduras and Guatemala, but it continued to sell large tubs 
and barrels of it to industrial customers in those countries and 
to a broader list of commercial and industrial users in neigh-
boring countries.

The company says that it has not only restricted dis-
tribution but also taken other steps to stop the abuse of its 
product. It has altered Resistol’s formula, replacing the 
sweet-smelling but highly toxic solvent toluene with the 
slightly less toxic chemical cyclohexane. In addition, 
the  company has tried—without success, it says—to 
develop a nonintoxicating water-based glue, and it con-
tributes to community programs for homeless children in 
Central America. But the company’s critics disparage 
these actions as mere image polishing. Bruce Harris, 
director of Latin American programs for Covenant House, 
a nonprofit child-welfare advocate, asserts that Resistol is 
still readily available to children in Nicaragua and 
El Salvador and, to a lesser extent, in Costa Rica. “If they 
are genuinely concerned about the children,” he asks, 
“why haven’t they pulled out of all the countries—as their 
board mandated?”

disCussion QuesTions

1.	 What are H. B. Fuller’s moral obligations in this case? 
What ideals, effects, and consequences are at stake? 
Have any moral rights been violated? What would a 
utilitarian recommend? A Kantian?

2.	 What specifically should H. B. Fuller do about Resistol? 
Are the critics right that the steps the company has taken 
so far are mere image polishing? Is the company’s only 
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moral option to withdraw from the Central American 
market altogether?

3.	 When, if ever, is a company morally responsible for harm 
done by the blatant misuse of a perfectly legitimate and 
socially useful product? Does it make a difference whether 
the abusers are adults or children? Is it relevant that other 
companies market similar products?

4.	 Tobacco companies have a strong financial interest in 
cultivating future smokers, and although they deny doing 

so, they consciously market their product to make it 
attractive to young people. Contrast their conduct with 
that of H. B. Fuller.

5.	 Given H. B. Fuller’s conduct in other matters, would 
you judge it to be a morally responsible company, all 
things considered? Are companies that pride them-
selves on being morally responsible likely to be held 
to a higher standard than other companies? If so, is 
this fair?

noW ThaT she had To, jean Mcguire Wasn’T 

sure she could. Not that she didn’t understand what to do. 
Wright Boazman, sales director for Sunrise Land Developers, 
had made the step clear enough when he described a variety 
of effective “deal-closing techniques.”

As Wright explained it, very often people actually want to 
buy a lot but suffer at the last minute from self-doubt and 
uncertainty. The inexperienced salesperson can misinterpret 
this hesitation as a lack of interest in a property. “But,” as 
Wright pointed out, “in most cases it’s just an expression of 
the normal reservations we all show when the time comes to 
sign our names on the dotted line.”

In Wright’s view, the job of a land salesperson was “to help 
the prospect make the decision to buy.” He didn’t mean to sug-
gest that salespeople should misrepresent a piece of property or 
in any way mislead people about what they were purchasing. 
“The law prohibits this,” he pointed out, “and personally I find 
such behavior repugnant. What I’m talking about is helping them 

buy a lot that they genuinely want and that you’re convinced will 
be compatible with their needs and interests.” For Wright 
Boazman, salespeople should serve as motivators, people who 
can provide whatever impulse was needed for prospects to close 
the deal.

In Wright’s experience, one of the most effective closing 
techniques was what he termed “the other party.” It goes 
something like this.

Suppose someone like Jean McGuire had a hot pros-
pect, someone who was exhibiting real interest in a lot but 
who was having trouble deciding. To motivate the prospect 
into buying, Jean ought to tell the person that she wasn’t 
even sure the lot was still available because a number of 
other salespeople were showing the same lot, and they 
could already have closed a deal on it. As Wright put it, 
“This first move generally increases the prospect’s interest 
in the property, and more important to us, in closing the 
deal pronto.”

Case 6.4

Closing the deal
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Next Jean should say something like, “Why don’t we go 
back to the office, and I’ll call headquarters to find out the 
status of the lot?” Wright indicated that such a suggestion 
ordinarily “whets their appetite” even more. In addition, it 
turns prospects away from wondering whether they should 
purchase the land and toward hoping that it’s still available.

When they return to the office, Jean should make a call in 
the presence of the prospect. The call, of course, would not 
be to “headquarters” but to a private office only yards from 
where she and the prospect sit. Wright or someone else 
would receive the call, and Jean should fake a conversation 
about the property’s availability, punctuating her comments 
with contagious excitement about its desirability. When she 
hangs up, she should breathe a sigh of relief that the lot’s still 
available—but barely. At any minute, Jean should explain 
anxiously, the lot could be “green-tagged,” meaning that 
headquarters is expecting a call from another salesperson 
who’s about to close a deal and will remove the lot from open 
stock. (An effective variation of this, Wright pointed out, would 
have Jean abruptly excuse herself on hanging up and dart 

over to another sales representative with whom she’d engage 
in a heated, although staged, debate about the availability of 
the property—loud enough, of course, for the prospect to 
hear. The intended effect, according to Wright, would be to 
place the prospect in a “now or never” frame of mind.)

When Jean first heard about this and other closing tech-
niques, she felt uneasy. Even though the property was every-
thing it was represented to be and the law in her state 
allowed purchasers three days to change their minds after 
closing a deal, she instinctively objected to the use of psycho-
logical manipulation. Nevertheless, Jean never expressed her 
reservations to anyone, primarily because she didn’t want to 
endanger her job, which, as a single mother with two children 
to support, she certainly needed. Besides, Jean had con-
vinced herself that she could deal with closures more 
respectably than Wright and other salespeople might. But the 
truth was that, after six months of selling land for Sunrise, 
Jean’s sales lagged far behind those of the other sales repre-
sentatives. Whether she liked it or not, Jean had to admit she 
was losing a considerable number of sales because she 

Have you ever found yourself in a situation where you thought that you were being manipulated or felt pushed 
against your better judgment to purchase something?
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couldn’t close. And she couldn’t close because, in Wright 
Boazman’s words, she lacked technique. She wasn’t using 
the psychological closing devices that he and others had 
found so successful.

Now as she drove back to the office with two hot pros-
pects in hand, she wondered what to do.

disCussion QuesTions

1.	 Do you disapprove of this sales tactic, or is it a legitimate 
business technique? How might it be morally defended?

2.	 Suppose you knew either that the prospect would eventu-
ally decide to buy the property anyway or that it would 

genuinely be in the prospect’s interest to buy it. Would that 
affect your moral assessment of this closing technique? 
Do customers have any grounds for complaining about 
this closing technique if the law allows them three days to 
change their minds?

3.	 What ideals, obligations, and effects must Jean consider? 
What interests and rights of the customer are at stake?

4.	 What weight should Jean give to self-interest in her delib-
erations? What do you think she should do? What would 
you do?

5.	 What rule, if any, would a rule utilitarian encourage real-
estate agents in this situation to follow? What should the 
realtors’ professional code of ethics say about closing 
techniques?

if you’re serious abouT your parTying, 

how do you manage to keep awake when drinking late into 
the night? That question may seem absurd to some people, 
but it has long bedeviled club-hoppers and other revelers. 
Some of them drink cola on the side or mixed with alcohol; 
others favor Red Bull and vodka. Recently, however, a few 
entrepreneurial companies came to their aid, by combining 
alcohol and caffeine into one convenient package. Joose 
and Four Loko are two examples. The former added 54 mil-
ligrams, the latter 156 milligrams, of caffeine to a malt bever-
age that is 12 percent alcohol. (In comparison, a can of Coke 
contains 35 milligrams of caffeine, and an eight-ounce cup 
of coffee between 100 and 200 milligrams. Beer is usually 
around 5 percent alcohol and wine 12 percent.) Made with 

fruit flavors and packaged in bright colors, Joose and Four 
Loko were sold in large, 23.5 ounce cans.107

While these innovative products made some consumers 
happy, they soon alarmed colleges and health officials around 
the country when they led, or appeared to have led, to a 
growing number of intoxicated students and other young 
people landing in hospital emergency rooms, some with seri-
ous alcohol poisoning—for example, the New Jersey student 
who showed up in a local hospital with a blood alcohol level  
of .40 (at least four times the legal limit for driving a car) after 
drinking three cans of Four Loko and several shots of tequila 
in an hour. In response, several colleges and universities 
banned the drinks from their campuses or tried to warn stu-
dents about their dangers. Peter Mercer, the president of 

Case 6.5

The rise and fall of four loko
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Ramapo College, where the New Jersey student was enrolled, 
says, “I do not see any socially redeeming purpose being 
served by these beverages.”

Senator Charles E. Schumer of New York calls Four Loko 
“a toxic and dangerous brew.” Dr. Michael Reihart, an emer-
gency room physician in Lancaster, Pennsylvania, agrees: 
“This is one of the most dangerous new alcohol concoctions 
I have ever seen.” He adds, “It’s a recipe for disaster because 
your body’s natural defense is to get sleepy and not want to 
drink, but in this case you’re tricking the body with caffeine.” 
With these drinks, “you have a product where people don’t 
appreciate how much alcohol they’re consuming,” says Rob 
McKenna, an attorney general in the state of Washington.

These concerns didn’t dent the popularity of Four Loko, 
however. On a fan-operated Facebook page, for example, 
more than 25,000 people have displayed their support of 
the beverage, many posting photos of themselves with 
empty cans stacked or strewn about. Some say they like the 
drink because it doesn’t take many to get intoxicated. 
Stores near many college campuses found themselves giv-
ing the beverages increased shelf space because of the 
high demand, especially after Four Loko expanded the fla-
vors it offered. “You can get drunk for $5 all night,” says 
Boston College junior, Christine Binko, though she doesn’t 
like the cans littering the streets near the campus, and she 
thinks “it brings out the aggression in people.” Many 
observers were worried by the colorful packaging of the 
beverages and the fact that they come in flavors like water-
melon, blue raspberry, and lemon-lime. Senator Schumer, 
for one, charges that the beverages are “explicitly designed 
to attract under-age drinkers.” And it’s true that the brightly 
colored cans resemble iced tea, soda, or energy drink con-
tainers and can be mistaken for nonalcoholic beverages. 
“I’ve talked to parents who were shocked because the can 
was in their refrigerator and they didn’t realize it was an 
alcoholic beverage,” Dr. Reihart said. “It looks like every 
other energy drink out there.”

Chris Hunter, the co-founder and managing partner of the 
company that owns Four Loko, believes that his product is 
being unfairly singled out and says that his company takes 
steps to prevent its product falling into the hands of minors. 

“Alcohol misuse and abuse and under-age drinking are 
issues the industry faces . . . The singling out or banning of 
one product is not going to solve that. Consumer education is 
what’s going to do it.”

Not wanting to wait for consumer education, Michigan and 
Washington banned caffeinated alcoholic beverages in 
November 2010, and legislators in several other states were 
considering the same course of action. “Disappointed” by calls 
to ban the drink, Four Loko contended that its product is safe. 
“We want to open a dialogue to discuss specific concerns and 
try to reach solutions,” a statement issued by the company 
said. “When consumed responsibly, our products are just as 
safe as any other alcoholic beverages.” That  dialogue never 
happened because, at the urging of Senator Schumer and 
other politicians, the Food and Drug Administration (FDA) soon 
stepped in. It sent a warning to Four Loko and three other 
manufacturers that the caffeine added to their malt alcoholic 
beverages is an “unsafe food additive” and that the beverages 
are a “public health concern” because they mask the sensory 
clues that drinkers rely on to determine their level of intoxica-
tion. The products, the FDA ruled, cannot remain on the market 
in their current form.

In response, some partygoers rushed to stack up on Four 
Loko before the ban went into effect. Four Loko, for its part, 
has released a new version of the drink, which now contains 
no caffeine. Sales of the new product, however, have been 
comparatively poor.

One of the beverages caught up in the FDA crackdown is 
Moonshot ’69, a craft beer produced by tiny New Century 
Brewery, a one-person company run by Rhonda Kallman, a 
co-founder of Sam Adams. Because Moonshot ’69 contains 
about 69 milligrams of caffeine, the FDA will no longer let 
Kallman produce it. That’s because the caffeine was put 
directly into the beverage and not naturally occurring (as it 
would be if, say, the beer were brewed with coffee). But 
Moonshot ’69 bears little resemblance to high-alcohol, high-
caffeine malt beverages like Four Loko. It’s only 5 percent 
alcohol and comes in standard 12-ounce beer bottles, and no 
one would mistake it for an energy drink. “This is prohibition,” 
complains Kallman. “It’s devastating the company, and, as a 
U.S. citizen, I’m just  flabbergasted.” Stuck with $25,000 

43075_ch06_ptg01_hr_191-238.indd   237 8/13/12   2:13 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



238      part tHrEE  business AnD sOCieTY

worth of inventory that she cannot sell, Kallman says that 
instead of outlawing caffeinated alcoholic beverages across 
the board, the FDA should set parameters for alcoholic bever-
ages with caffeine, including those where the caffeine comes 
from naturally occurring sources. “Give us a base line,” she 
argues. “I’m happy to comply. Regulate, but don’t ban. . . .  I’m 
a responsible marketer who has more than twenty-five years 
in the business.”

disCussion QuesTions

1.	 Are these drinks as dangerous as the critics 
maintain? How much of the problem is the caffeine, 
how much labeling and marketing, and how much is 
irresponsible behavior on the part of young  drinkers? 
Are companies like Joose and Four Loko being 
singled out for social problems, in particular, alcohol 
abuse by young people, that are in fact much wider 
in scope?

2.	 Is Peter Mercer correct that caffeinated alcoholic bever-
ages serve no “socially redeeming purpose”? Is that the 
proper test for determining whether society should permit 
a product to be sold? What about the fact that there is a 
market demand for these products?

3.	 Is the banning of Four Loko and kindred beverages an 
example of legal paternalism?

4.	 Should others measures—for example, consumer educa-
tion, regulation of caffeine content, changes to product 
labeling and packaging—have been attempted before 
banning these beverages?

5.	 Did the FDA move too quickly or was it necessary for the 
agency to act swiftly (in Senator Schumer’s words) “before 
more tragedies occur”? Do you think the FDA acted on the 
basis of scientific evidence or as a result of political pressure?

6.	 What responsibilities do the manufacturers of alcoholic 
beverages have? What steps, if any, should they take to 
see that their produces are not abused? Did Four Loko fall 
down in this respect? What about Moonshot ’69?
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Humankind is even 

making a mess of 
outer space.

CH a p t er 7

The  en v ironmenT

WHen pressure bleW tHe top off a deep-sea 

well that had been drilled by BP’s oil rig Deepwater Horizon, 
causing an explosion and a fire that claimed the lives of eleven 
members of the rig’s crew, the American public was astonished 
and then—as efforts to plug the hole (a mile below the ocean’s 
surface) dragged on and on—dismayed and angry. And with 
good reason: In the four months it took to cap the well, 4.9 mil-
lion barrels of oil were released into the Gulf of Mexico, about 
forty miles off the coast of Louisiana, 
wreaking environmental havoc and call-
ing into question, yet again, the country’s 
desperate dependence on petroleum. 
Yet as terrible as the spill was (“the 
worst environmental disaster America 
has ever faced,” said President Obama), 
the Gulf region faces even more serious 
long-term threats: the continuing loss of wetlands, over-fishing, 
invasive species spread by climate change, and the deaden-
ing effect of fertilizers that flow down the Mississippi from 
Midwestern farms.1

The public tends to overlook slow-moving environmental 
disasters like these and to ignore altogether smaller scale, 
less spectacular calamities. For example, fifteen months 
before the crisis in the Gulf, there was little national atten-
tion when a coal-ash pond ruptured and disgorged nearly a 
billion gallons of toxic sludge across 300 acres of eastern 
Tennessee, destroying homes, killing fish, and threatening the 
local water supply. The sludge, which contains heavy metals 

and toxic substances, such as cadmium, lead, mercury, and 
selenium, is a by-product of the coal that the Tennessee Valley 
Authority burns to produce electricity at its Kingston Fossil 
Plant. With the ever-expanding demand for electricity in the 
United States, the amount of coal ash produced has swelled 
in the past twenty years from 90 million tons to 131 million 
tons a year. But most of the 1,300 coal-ash dumps around 
the country go unregulated and unmonitored.2 Meanwhile, the 

sludge, which stinks, has been hauled 
from richer and whiter Roane County, 
where the spill occurred, to a landfill 
site in Perry County, Alabama, where 
the population is 67.5 percent black, 
and a third of the residents live below 
the poverty line.3

Coal production destroys  mountains 
and abrades the countryside, and burning coal for energy 
 damages the environment. Although it supplies 45 percent of 
the nation’s electricity, coal is the least efficient fossil fuel in 
terms of energy generated per unit of carbon released.4 If it 
relies on  coal-generated electricity, the average U.S. household 
 consumes 1,140 pounds of coal per month and emits 3,369 
pounds of carbon dioxide (CO

2
).5 The coal-ash spill at Kingston 

Fossil thus encapsulates many of the environmental problems 
we face as the ill effects of our environmental recklessness 
come home to roost.

Our rivers and lakes are dirty, and our air is unclean. The 
planet is warming, its protective ozone fraying. Lush forests 

INTRODUCTION
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are disappearing, and with them countless species of plants 
and animals. Half the world’s wetlands have disappeared; 
80 percent of its grasslands now suffer from soil degrada-
tion; and 20 percent of its drylands are in danger of turn-
ing into deserts. Groundwater is seriously depleted. As a 
result, the earth is losing its capacity to continue to provide 
the goods we need, threatening our economic well-being 
and ultimately our survival—so concludes a mammoth U.N.-
sponsored assessment of global ecosystems.6 Humankind is 
even making a mess of outer space. Of the 18,000 tracked 
objects now orbiting our planet, only 900 are active satellites; 
the rest is rubbish—fragments of old rockets, smashed bits 
of equipment, and other debris, all of which pose hazards to 
working satellites.7

The environment is thus a huge topic, but as one expert 
remarks, “the concerns of environmental ethics might begin 
with the food on our plate.”8 Fertilizers, herbicides, and pesti-
cides: Agriculture uses hundreds of chemicals in crop produc-
tion. Although chemically intensive agriculture has yielded many 

benefits, it is hard on the environment—because of what it 
consumes and because of its impact on the surrounding eco-
system. In addition to the ecological price we pay for what we 
eat, there is the risk of chemical residues left in food.

In the United States, pesticide use has doubled in recent 
decades and presents a greater danger than most people 
 realize.9 Because of exposure to pesticides, many fish and birds 
in the Great Lakes region have lost their ability to reproduce. 
After a pesticide spilled into Florida’s Lake Apopka, alligators 
were born with half-sized penises. When laboratory rats were 
fed DDT, they developed genital abnormalities. Now research-
ers believe that by mimicking estrogen and testosterone, the 
chemicals in pesticides may threaten human reproduction by 
disrupting the endocrine system that regulates it.10 The pesti-
cide problem is even more alarming when we consider children. 
Because they have smaller bodies and different eating patterns 
than adults, children’s exposure to carcinogens and neurotoxins 
can be hundreds of times what is safe for them.11 Yet until a few 
years ago, the Environmental Protection Agency (EPA) set 

A	home	that	was	flooded	with	toxic	sludge	following	the	coal-ash	spill	at	the	Kingston	Fossil	Plant	in	Tennessee.	Even	if	an	
environmental	calamity	like	this	does	not	directly	affect	our	lives,	should	it	still	be	a	cause	of	concern?	Are	there	indirect	
ways	in	which	it	may	impact	us,	or	in	which	our	conduct	may	have	helped	bring	it	about?
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the legal limits on the amount of pesticide residues allowed to 
remain on food with adults in mind.

Pesticides, of course, are not the only problem. Thanks to 
environmentally insensitive industrial, agricultural, and waste 
management practices, our bodies now contain measurable 
quantities of a wide range of unnatural metals and potentially 
hazardous chemicals, including PCBs, furans, dioxin, mercury, 
lead, benzene, and other nasty items.12 Perfluorochemicals, for 
example, were introduced in 1956, primarily in Teflon and other 
nonstick products. Now 96 percent of American  children have 
one of these nonbiodegradable chemicals in their bloodstream.13

One way these materials enter our bodies is through our 
water as various contaminants used in farming, manufacturing, 
and transportation run off into rivers, lakes, and underground 
reservoirs. In 1972, Congress passed the Clean Water Act, 
which proclaimed the goal of eliminating all water pollution by 
1985. Since Congress acted, billions have been spent on pol-
lution control. Some streams and lakes have improved; others 
have gotten worse. On average, though, according to govern-
ment figures, water quality hasn’t changed much. Two-thirds 
of all U.S. waters still fail to meet the goal set over forty years 
ago of being safe for fishing and swimming,14 and 20 percent of 
the nation’s water treatment systems, providing drinking water 
to more than 49 million people, contains illegal concentrations 
of chemicals like arsenic, radioactive substances, or dangerous 
bacteria.15 Moreover, recent legal rulings have made it more 
difficult for the EPA to go after companies that pollute, with a 
resulting increase in violations of the Clean Water Act.16

Pollutants also contaminate the air we breathe, despoiling 
vegetation and crops, corroding construction materials, and threat-
ening our lives and health. Each year, more than 2 billion pounds 
of hazardous materials, including tons of toxic chemicals, are 
emitted into the air.17 In addition to that is the emission of nontoxic 
substances such as sulfur and nitrogen oxide, which are a major 
source of acid rain and of the smog that blankets so many cities, 
and of the dust, soot, smoke, and tiny drops of acid that create the 
fine-particle pollution known to be so dangerous to human health.

Thanks to the groundbreaking Clean Air Act, passed in 
1970, our air is better than it would otherwise have been, and 
by most measures it is cleaner than it was fifty years ago. In 
particular, by banning lead as a fuel additive in gasoline, the 
act has reduced its presence in the air by nearly 90 percent. 

And the Clean Air Act Amendments of 1990 require further 
measures be taken to fight smog, acid rain, and toxic emissions. 
But the fact remains: Four decades after Congress first set a 
strict deadline for reducing air pollution to safe levels, more than 
175 million people—roughly, 58 percent of the population—
are “exposed to unhealthful levels of air pollution in the form of 
either ozone or short-term or year-round levels of particles.”18

Although precise figures are impossible to obtain, there is little 
doubt that air pollution is responsible for thousands of deaths and 
millions of sick days every year because of air-related ailments such 
as asthma, emphysema, and lung cancer.19 Air pollution is espe-
cially harmful to young people, whose lungs are still developing.20 It 
also contributes to heart disease, and pregnant women residing in 
regions with significant air pollution are up to three times more likely 
to give birth to children with serious birth defects.21

Related to the problem of atmospheric pollution is the issue 
of global warming. After years of study and debate, there is now 
a firm scientific consensus that human activity is indeed heat-
ing up the planet.22 As we burn coal, oil, and gasoline for heat, 
electricity, and transportation, carbon dioxide (CO

2
) is released 

into the atmosphere—now at higher rates than ever23— trapping 
excess energy from the sun and warming the globe—the so-
called greenhouse effect. The evidence of global warming is all 
around us. The past decade has been the hottest on record; in 
the Northern Hemisphere, spring now comes, on average, a week 
earlier than it used to. Storms have become more intense and 
weather patterns more erratic. The Arctic ice sheet is melting, the 
world’s glaciers are shrinking fast, and sea levels are rising. Global 
warming also favors the spread of disease and threatens count-
less plant and animal species with extinction.24 Only by drastically 
reducing the consumption of fossil fuels can we hope to slow this 
trend and stabilize the climate at current levels of disruption.

Surprisingly, some of the largest sources of pollution and 
environmental degradation are not at all exotic—for example, 
the tons and tons of salt that are spread on roads to make them 
passable in winter. As a result, streams and rivers in the east 
and north have seen their sodium and chloride concentrations 
skyrocket, with 40 percent of those around urban areas having 
salt levels high enough to damage aquatic life. “This cannot go 
on forever,” says professor of geology, Jonathan Husch, “It’s 
not sustainable.”25 But, unfortunately, salt is a very effective 
de-icer—and it’s cheap.
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• • •

BUSineSS  AnD eCoL oGY
todealintelligentlywiththequestionofbusiness’sresponsibilitiesfortheenvironment,
onemustrealizethatasbusinessusesenergyandmaterials,dischargeswaste,andgener-
atesproductsandservices,itisfunctioningwithinanecologicalsystem.ecologyrefers
tothescienceoftheinterrelationshipsamongorganismsandtheirenvironments.The
operative termis“interrelationships,” implying thatan interdependenceexistsamong

Another mundane, but extremely damaging source of 
 pollution stems from the animals we raise for food. In fact, 
the ecological costs of producing beef, poultry, and pork are 
 second only to the manufacture and use of cars and light trucks. 
In addition to the electrical energy, fuel, fertilizer, and pesti-
cides consumed by the meat industry is the manure problem. 
Megafarms with tens or hundreds of thousands of animals have 
replaced factories as the biggest polluters of America’s water-
ways. The United States generates 1.4 billion tons of animal 
manure every year—130 times more than the annual produc-
tion of human waste. This waste wasn’t a problem when small 
farms crisscrossed the nation and farmers used the manure 
as fertilizer. But giant farms with 100,000 hogs or a million 
chickens all defecating in the same place seriously damage the 
environment, with dangerous health consequences as parasites 
and bacteria seep into drinking water.26 Now scientists are also 
worrying about air pollution and the emission of noxious fumes 
from the disposal of animal waste.27

Nuclear wastes, of course, are in a class by themselves. 
Significant danger arises from even the small amounts that are 
released into the atmosphere during normal operation of a nuclear 
power plant or in mining, processing, or transporting nuclear 
fuels. Furthermore, over 65,000 metric tons of highly radioactive 
nuclear waste—equivalent to a football field stacked twenty feet 
high—are stranded at nuclear sites across the country, waiting to 
be disposed of. However, according to a presidential panel set up 
to study the issue, the U.S. nuclear waste disposal program has 
“all but broken down.”28 How we end up disposing of these wastes 
has to worry anyone who is sensitive to the legacy we leave future 
generations. Will the nuclear wastes we bury today return to 
haunt them tomorrow? And, finally, as the crisis at the Fukushima 
Daiichi nuclear power plant in Japan brought vividly home to 

the world in 2011, the risk of accidents or even a meltdown at a 
nuclear reactor is real and potentially catastrophic.

learninG obJeCtives

This chapter explores some of the moral dilemmas posed for busi-
ness by our environmental relationships—not just the problem of 
pollution but also the ethical issues posed by the depletion of 
natural resources and by our treatment of animals. The chapter’s 
purpose is not to argue that the environmental problems facing us 
are serious and that industry has greatly contributed to them. Few 
people doubt this. Rather, this chapter is largely concerned with 
a more practical question: Given the problems of environmental 
degradation, of resource depletion, and of the abuse of animals 
for commercial purposes, what are business’s responsibilities? 
More specifically, this chapter examines the following topics:

1.	 The meaning and significance of ecology

2.	 The traditional business attitudes toward the environ-
ment that have encouraged environmental degradation 
and resource depletion

3.	 The moral issues underlying business’s abuse of the 
environment—in particular, the question of externalities, the 
problem of free riders, and the right to a livable environment

4.	 The costs of environmental protection and the question 
of who should pay them

5.	 Different methods for pursuing our environmental 
goals—regulations, incentives, pricing mechanisms, 
and pollution permits

6.	 Some of the deeper and not fully resolved questions of 
environmental ethics: What environmental responsibilities 
do we have to the rest of the world? What obligations do 
we have to future generations? Does nature have value in 
itself? Is our commercial exploitation of animals immoral?
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all entities in the environment. Inparticular,wemustnot forget thathumanbeings
arepartofnatureand thus intricatelyconnectedwithand interrelated to thenatural
environment.

ECOSYSTEMS

In speaking about ecological matters, scientists frequently use the term ecosystem,
whichreferstoatotalecologicalcommunity,bothlivingandnonliving.Websofinter-
dependencystructureecosystems.predatorsandprey,producersandconsumers,hosts
andparasitesarelinked,creatinginterlockingmechanisms—checksandbalances—that
stabilizethesystem.achangeinanyoneelementcanhaverippleeffectsthroughoutthe
system.

For example, a decade after wolves were reintroduced into Yellowstone park in
themid-1990s, theirpresencewasdiscovered tohavechanged thebehaviorofelk.29
Skittishofwolves,theelknowspendmoretimethantheyusedtoinplacesthatafford
a360-degreeview,andtheyshyawayfromrisesorbluffsthatconcealwolves.Inthose
places, aspen, cottonwoods, andwillow thicketshavebouncedback as a result.The
trees,inturn,havestabilizedthebanksofstreams,andbyloweringthewatertempera-
ture,theirshadehasimprovedthehabitatfortrout,resultinginmoreandbiggerfish.
Beavers,whicheatwillowandaspen,havealsoreturnedtothestreams.Sohaveyellow
warblers,Lincolnsparrows,andothersongbirds.Whenwolveskillanelk,theydon’teat
thewholecarcass,soscavengerslikemagpiesandravensprosper.coyotes,incontrast,
havedeclined.Thecreaturestheyusedtopreyon—voles,mice,andotherrodents—are
flourishingand their increasednumbershaveboosted thepopulationof raptors and
redfoxes.Thewolvesthemselves,however,areunderthreatfromthedogsthatvisitors
bringintothepark.Dogscancarryparvovirus,whichisnowkilling60to70percent
ofwolfpups.

Everylivingorganismaffectsitsenvironment,yetHomo sapienspossessesthepower
to upset dramatically the stability of natural ecosystems. In particular, many human
commercial activitieshaveunpredictable anddisruptive consequences for ecosystems.
Forexample,farmersintheMidwestusenitrogenfertilizerliberally.asmentionedear-
lier,excessnitrogenrunsofftheirfieldsandfindsitswayintotheMississippiriverand
eventuallyintotheGulfofMexico.There,inwhathashistoricallybeenthenation’sbest
shrimpinggrounds,ithascreatedwhatisknownasthedeadzone,wherethewateris
devoidoflifetoabout10feetbelowthesurface.Thisdeadzonehasnowgrowntoabout
8,500squaremiles,anareathesizeofNewJersey.30

tampering with ecosystems, however, does not always have injurious effects.
Sometimesunforeseenbenefitsresult,aswastrueyearsagowhenoilandgasdrilling
firstexpandedintotheGulf.Muchtoeveryone’ssurprise,theoperationaldocks,pipes,
andplatformsprovidedabetterplaceforlowerformsoflifetoattachthemselvesthan
thesilt-ladenseaeverdid.Thisinturnincreasedthefishcatchinthearea.Butevenin
fortuitous instances like this, environmental intrusions affect the integrityof ecosys-
tems.andthat’sthepoint.Becauseanecosystemrepresentsadelicatebalanceofinter-
related entities, the introductionof anynewelement,whetherbioticor abiotic, can
disruptit.andwearenotusuallysoluckyintheresults.Dr.paulEhrlich,oneofthe
best-knownexponentsofecologicalawareness,putthemattersuccinctly.“Therearea
numberofecologicalrulesitwouldbewiseforpeopletoremember,”Ehrlichsaid.“One

Many commercial 
activities have 
unpredictable and 
often disruptive 
environmental 
consequences.
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ofthemisthatthereisnosuchthingasafreelunch.anotheristhatwhenwechange
somethingintosomethingelse,thenewthingisusuallymoredangerousthanwhatwe
hadoriginally.”31

asitproducesthegoodsandservicesweneedorwant,businessinevitablyintrudes
into ecosystems,butnot all intrusions are freeof riskor justifiable. In fact,precisely
becauseoftheinterrelatednatureofecosystemsandbecauseintrusionsgenerallypro-
duceseriousunfavorableeffects,businessmustscrupulouslyavoidactions,practices,and
policiesthathaveanundueimpactontheenvironment.There’sampledocumentation
toshowthathistoricallybusinesshasbeenremiss inbothrecognizingandadequately
dischargingitsobligationsinthisregard.Let’sexaminesomeattitudesthathavebeen
responsibleforthis.

BUSINESS’S	TRADITIONAL	ATTITUDES	TOWARD	THE	ENVIRONMENT

Severalrelatedattitudes,prevalentinoursocietyingeneralandinbusinessinparticu-
lar,haveledtoorincreasedourenvironmentalproblems.Oneoftheseisthetendency
toview thenaturalworldas something that is free andwithout limit, somethingwe
canexploit,evensquander,withoutregard to the future.Writer JohnSteinbeckonce
reflectedonthisattitude:

Ihaveoftenwonderedatthesavageryandthoughtlessnesswithwhichourearlyset-
tlersapproachedthisrichcontinent.Theycameatitasthoughitwereanenemy,
whichofcourseitwas.Theyburnedtheforestsandchangedtherainfall;theyswept
thebuffalofromtheplains,blastedthestreams,setfiretothegrass,andranareck-
lessscythethroughthevirginandnobletimber.perhapstheyfeltthatitwaslimitless
and could never be exhausted and that a man could move on to new wonders
endlessly...

Thistendencytowardirresponsibilitypersistsinverymanyofustoday;ourrivers
arepoisonedbyrecklessdumpingofsewageandtoxicindustrialwastes,theairofour
citiesisfilthyanddangeroustobreathefromthebelchingofuncontrolledproducts
fromcombustionofcoal,coke,oil,andgasoline.Ourtownsaregirdledwithwreckage
anddebrisofourtoys—ourautomobilesandourpackagedpleasures.Throughunin-
hibitedsprayingagainstoneenemywehavedestroyedthenaturalbalancesoursur-
vivalrequires.alltheseevilscanandmustbeovercomeifamericaandamericansare
tosurvive;butmanyofusconductourselvesasourancestorsdid,stealingfromthe
futureforourclearandpresentprofit.32

traditionally,businesshasconsideredtheenvironmenttobeafree,nearlylimitless
good.Inotherwords,air,water,land,andothernaturalresourcesfromcoaltobeavers
(trapped almost to extinction for their pelts in the nineteenth century) were seen as
availableforbusinesstouseasitsawfit.Inthiscontext,pollutionandthedepletionof
naturalresourcesaretwoaspectsofthesameproblem:Bothinvolveusingupnatural
resourcesthatarelimited.pollutionusesupcleanairandwater,justasextractionuses
upthemineralsoroilintheground.Thebeliefthatbothsortsofresourcesareunlimited
andfreepromotestheirwastefulconsumption.

GarrettHardindescribestheconsequencesofthisattitudeinhiswell-knownpar-
able,thetragedy of the commons.Hardinasksustoimaginevillagerswhoallowtheir
animalstograzeinthecommons,thecollectivelysharedvillagepasture.Eventhoughit
isintheinterestofeachpersontopermithisorheranimalstograzewithoutlimitonthe

summary
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publicland,theresultofdoingsoisthatthecommonsissoonovergrazed,makingitof
nofurthergrazingvaluetoanyone.33

todaytheinternationalfishingindustryexemplifiesHardin’spoint:Over-fishing
byshipsarmedwithadvancedtechnologyisdramaticallyreducingtheworld’sstockof
fish,threateningtounderminethewholeindustry.34ButthemoralofHardin’sstoryis
perfectlygeneral:Whenitcomesto“thecommons”—thatis,topublicorcommunal
goods likeair,water,andwilderness—problemsariseastheresultof individualsand
companiesfollowingtheirownself-interest.Eachbelievesthathisorherownuseof
thecommonshasonlyanegligibleeffect,butthecumulativeresultcanbethegradual
destruction of the public domain, which is bad for everyone. In the tragedy of the
commonswehavethereverseofadamSmith’sinvisiblehand:Eachperson’spursuitof
self-interestmakeseveryoneworse-off.

Thetragedyofthecommonsalsoillustratesthemoregeneralpointthattherecanbe
adifferencebetweentheprivatecostsandthesocialcostsofabusinessactivity.chapter5
discussedthisissuewhenitdescribedwhateconomistscall“externalities,”butitisworth
reviewingthepointinthepresentcontext.

Supposeapapermillonlypartiallytreatsthechemicalwastesitreleasesintoalake
that’susedforfishingandrecreationalactivities,thussavingonproductioncosts.Ifthe
amountofeffluentisgreatenoughtoreducethefishingproductivityofthelake,then
while themill’scustomerspaya lowerprice for itspaper than theyotherwisewould,
otherpeopleenduppayingahigherpriceforfish.Moreover,thepollutionmaymake
thelakeunfitforrecreationalactivitiessuchasswimmingorforuseasasourceofpotable
water.Theresultisthatotherpeopleandthepublicgenerallypaythecostofthemill’s
inadequate water-treatment system. Economists term this disparity between private
industrialcostsandpublic socialcostsanexternality,orspillover. Inviewingthings
strictlyintermsofprivateindustrialcosts,businessoverlooksspillover.Thisisaneco-
nomicproblembecausethepriceofthepaperdoesnotreflectthetruecostofproducing
it.paperisunderpricedandoverproduced,thusleadingtoamisallocationofresources.
Thisisalsoamoralproblembecausethepurchasersofpaperarenotpayingitsfullcost.
Instead,partofthecostofproducingpaperisbeingunfairlyimposedonotherpeople.

Thesamesortofdisparitybetweentheprivatecostsandthesocialcostsofbusiness
activityalsoarisesinthecontextofresourcedepletion,ratherthanpollution.Forexam-
ple, it takes100,000gallonsofwater tomakeoneautomobile,butnomanufacturer
considers,letalonepaysfor,thedamagedonetothewatertable.Yetamericaisinthe
environmentally unsustainable position of sucking up 75 gallons of groundwater for
every60thatnatureputsbackin.35

In sum, then, externalities or spillover effects, pursuit of private interest at the
expenseof the commons, and a viewof the environment as a free good that canbe
consumedwithoutlimithavecombinedwithanignoranceofecologyandoftheoften
fragileinterconnectionsandinterdependenciesofthenaturalworldtocreatetheserious
environmentalproblems facingus today.Fortunately,however, theattitudesofmany
businessleadersarechanging.agrowingnumberofthemrecognizethewidespreadand
systemicnatureoftheenvironmentalchallengeswefaceandhavebegunrethinkingthe
wholerelationofbusinesstothenaturalenvironment.Theyseesustainabilityasinte-
graltotheirbusinessmission.“today,”sayspatrickcescau,chiefexecutiveofUnilever,
“socialresponsibilityandenvironmentalsustainabilityarecorebusinesscompetencies,
notfringeactivities.”36
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• • •

The  e Th iCS  oF  en v ironmenTAL  ProTeCT ion
Muchofwhatwedotoreduce,eliminate,oravoidpollutionandthedepletionofscarce
natural resources is in our collective self-interest. Many measures that we take—for
example,recyclingourcansorinstallingcatalyticconvertersinourcars—arestepsthat
benefitallofus,collectivelyandindividually:Ourairismorebreathableandourland-
scapeslessclutteredwithgarbage.Butevenifsuchmeasuresbenefiteachandeveryone
ofus,thereisstillafree-rider problembecauseofthetemptationtoshirkindividual
responsibility.peopleorcompaniesmayrationalizethatthelittlebittheyaddtothetotal
pollutionproblemdoesn’tmakeanydifference.Theybenefitfromtheeffortsofothersto
preventpollutionbut“rideforfree”bynotmakingthesameeffortthemselves.

Theunfairnesshereisobvious.Likewise,asexplainedintheprevioussection,the
failureofcompaniesto“internalize”theirenvironmental“externalities”spellsunfairness.
Othersareforcedtopickupthetabwhencompaniesdonotpayalltheenvironmental
costsinvolvedinproducingtheirownproducts.asmentionedinchapter5,thosewho
adoptthebroaderviewofcorporateresponsibilityemphasizethatbusinessandtherest
ofsocietyhaveanimplicitsocialcontract.Thiscontractreflectswhatsocietyhopesto
achievebyallowingbusinesstooperate;itsetsthe“rulesofthegame”governingbusiness
activity.companiesthattrytobefreeridersinenvironmentalmattersorthatrefuseto
addressthespilloverorexternalcostsoftheirbusinessactivityviolatethiscontract.

So far thischapterhasemphasized thatweneedtoviewtheenvironmentdiffer-
entlyifwearetoimproveourqualityoflifeandeventocontinuetoexist.andithas
juststressedhowthefailureofanindividualorbusinesstoplayitspartisunfair.Some
moraltheorists,likeWilliamt.Blackstone,havegonefurthertoarguethateachofus
hasaright to a livable environment.InBlackstone’sview,thisisahumanright.“Each
person,”heargues,“hasthisrightqua beinghumanandbecausealivableenvironment
isessentialforonetofulfillhishumancapacities.”37Thisrighthasemerged,hecontends,
as a resultof changingenvironmental conditions,whichaffect theverypossibilityof
humanlifeaswellasthepossibilityofrealizingotherhumanrights.

recognitionofarighttoalivableenvironmentwouldstrengthenfurthertheethical
reasonsforbusinesstorespecttheintegrityofthenaturalworld.Inaddition,recognitionof
thismoralrightcould,Blackstonesuggests,formasoundbasisforestablishingalegalright
toalivableenvironmentthroughlegislationandeven,perhaps,throughaconstitutional
amendmentoranenvironmentalbillofrights.anofficialrecognitionofsuchrightswould
enhanceourabilitytogoafterpollutersandotherabusersofthenaturalenvironment.

acknowledgingahumanrighttoalivableenvironment,however,leavesunsolved
manyofthedifficultproblemsfacingus.Intheefforttoconserveirreplaceableresources,
toprotecttheenvironmentfromfurtherdegradation,andtorestoreittoitsformerqual-
ity,wearestillfacedwithdifficultchoices,eachwithitseconomicandmoralcosts.The
nextsectionfocusesonpollutioncontrol,butmostofthepointsapplyequallytoother
problemsofenvironmentalprotection,aswellastotheconservationofscarceresources.

THE	COSTS	OF	POLLUTION	CONTROL

Itiseasytosaythatweshoulddowhateverittakestoimprovetheenvironment.Before
thisanswerhasanyoperationalworth,however,wemustconsideranumberofthings.
Oneisthequalityofenvironmentthatwewant.Thiscanvaryfromanenvironment
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restored to its pristine state and fully protected from future harm to one minimally
improvedoveritscurrentcondition.Thenthere’sthequestionofpreciselywhatisnec-
essarytobringaboutthekindofenvironmentwewant.Insomecases,wemaylackthe
technologicalcapacitytofullyaccomplishourenvironmentalgoals.Finally,animpor-
tantconcerninanydeterminationofwhatshouldbedonetoimprovetheenvironment
isacalculationofwhatitwillcost.

todrawoutthispoint,wemustconsideramajortechniquefordeterminingthe
total costs of environmental improvement. Cost-benefit analysis is a device used to
determinewhetherit’sworthwhiletoincuraparticularcost—forinstance,thecostof
employing a particular pollution-control device. The general approach is to evaluate
aproject’sdirectandindirectcostsandbenefits,thedifferencebeingthenetresultfor
society.Supposethattheestimatedenvironmentaldamageofoperatingaparticularplant
is$1millionperyear,thatclosingtheplantwouldhavedireeconomicconsequencesfor
thecommunity,andthattheonlytechniquethatwouldpermittheplanttooperatein
anenvironmentallynondamagingwaywouldcost$6millionperyear.Inthiscase,cost-
benefitanalysiswouldruleagainstrequiringtheplanttointroducethenewtechnique.*
If,however,thecostofthetechniquehadbeenonly$800,000,thencost-benefitanalysis
wouldhavefavoredit.

cost-benefit analysis can quickly get complicated. For example, to determine
whether itwouldbeworthwhile to initiatemorestringentair-pollutionstandards for
aparticular industry, amultitudeof factorsmustbeconsidered.possible costsmight
include lower corporate profits, higher prices for consumers, unfavorable effects on
employment,andadverseconsequences for thenation’sbalanceofpayments.Onthe
sideofanticipatedbenefits,areductioninairborneparticulatesoverurbanareaswould
reduceillnessandprematuredeathfrombronchitis,lungcancer,andotherrespiratory
diseasesbysomedeterminatepercentage.Theincreaseinlifeexpectancywouldhaveto
beestimatedalongwithprojectedsavingsinmedicalcostsandincreasesinproductivity.
Inaddition,diminishedindustrialdischargeswouldmeanreducedpropertyandcrop
damagefromairpollution,andthatwouldsavemoremoney.

Thisexamplesuggeststheextremedifficultyofmakingreliableestimatesofactual
costs and benefits, of putting price tags on the different effects of the policy being
considered.anyempiricalpredictioninacase likethis isboundtobecontroversial.
Thisproblemiscompoundedbythefactthatdecisionmakersareunlikelytoknowfor
certainallfutureresultsofthepolicybeingstudied.Notonlyisestimatingthelikeli-
hoodofitsvariouspossibleeffectsdifficult,butalsosomefutureeffectsmaybeentirely
unanticipated.

Thenewdisciplineofecological economics is attempting toexpand further the
boundariesofenvironmentalcost-benefitanalysisbycalculatingthevalueofanecosys-
temintermsofwhatitwouldcosttoprovidethebenefitsandservicesitnowfurnishes
us—forexample,theworthofawetlandintermsofthecostofconstructingstructures
thatprovide the samefloodcontrol and stormprotection thatnaturalwetlandsdo.38
althoughconventionaleconomistsdismisstheideaofequatingthevalueofsomething

summary
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*cost-benefitanalysiswouldnot,however,ruleoutotherstrategiesforgettingtheplanttointernalize
thisexternality.Itcouldbetaxed$1millionorberequiredtoreimbursethosewhosufferthe$1million
loss.
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withitsreplacementcostratherthanwithwhatpeoplearewillingtopayforit,ecological
economistsrespondthattraditionalmarketpricingfailstocapturetheeconomicbenefits
thatnatureprovides,suchasthenutrientsthataforestrecycles.Inonestudy,forexam-
ple,ecologicaleconomistsestablishedthatamangroveswampinThailandwasworth
72percentmorewhenleft intacttoprovidetimber,charcoal,fish,andstormprotec-
tionthanwhenconvertedtoafishfarm.“Ineverycasewelookedat,”statescambridge
UniversitybiologistandrewBalmford,“thelossofnature’sservicesoutweighedtheben-
efitsofdevelopment,oftenbylargeamounts.”39

Evenputtingasidethedebateoverecologicaleconomics,cost-benefitanalysesofrival
environmentalpolicieswillfrequentlyprovecontroversialbecausetheyinevitablyinvolve
makingvaluejudgmentsaboutnonmonetarycostsandbenefits.costscanincludetime,
effort,discomfort,andlostopportunities.Benefits,too,cantakenumerousnonmonetary
forms: health, convenience, comfort, enjoyment, self-fulfillment, freedom from odor,
enhancedbeauty,andsoon.Thesecompetingcostsandbenefitsareoftendifficulttoquan-
tify.Forexample,someenvironmentalistsmaycampaignforthepreservationofaremote
forestvisitedannuallybyonlyahandfulofstalwartbackpackers,whereasdeveloperswish
toconvertitintoamoreaccessibleandfrequentedskiresort.Shouldtheforestbepreserved
orshoulditbeconvertedintoaskiresort?conflictingvaluejudgmentsareatstake.

Withtheassistanceofaneconomicsconsultingfirm,theU.S.Departmentofthe
Interior asked americans how much they are willing to shell out for environmental
restoration.Forinstance,whatwouldeachconsenttopaytorestoretheecologicalbal-
anceoftheGrandcanyon,eveniffewofthemwillactuallyseeortrulyunderstandthe
improvements:tencentsamonth?adollaramonth?tendollarsamonth?TheInterior
DepartmentusedthistechniquetojustifyreintroducingwolvesintopartsofMontana,
Wyoming, and Idaho—a controversial move opposed by some taxpayers, ranchers,
andconsumersofbeef.Someenvironmentalistsapplaudthisattempttocalculatewhat
economistscall“non-usevalue,”butothersfearthattheattempttoputamonetaryprice
tagonecosystemsbelittlesthevaluestheychampion.40

although an analysis of cost-effectiveness may be necessary for determining the
soundnessofanenvironmental-preservationmeasureorapollution-controlproject,it
seemsinevitablethatanyassessmentofcostsandbenefitswillbesubjecttovariousfac-
tualuncertaintiesandsignificantlyinfluencedbythevaluesoneholds.Thisisespecially
trueinsituationswhereenvironmentalconcernsclash.Windmills,forexample,offera
clean,endlesslyrenewablesourceofenergy,buttheyblemishthenaturallandscape,are
sometimesnoisy,andcanchopupmigratorybirds.Likewise,planstoharvestsolarpower
onalargescalewouldsacrificehundredsofthousandsofacresofwildernessandthreaten
someendangeredspecies.41technologythatreplaceswoodfiberwithcalciumcarbonate
intheproductionofpapersavestrees,butminingitsometimesdespoilsbucolicareas.42
Naturalgasburnsmorecleanlythanotherfossilfuels,butthenewoffshoreterminals
thatprocessitkillsealifeandputpressureonanalreadyfragilemarineecosystem.43Even
thesimplequestion“paperorplastic?”posescomplicatedenvironmentaltrade-offs.44

WHO	SHOULD	PAY	THE	COSTS?

Themostcomprehensivefederalstudyofair-pollutionrulesshowsthecostofcompli-
ancetobeoutweighedfivetoseventimesbytheeconomicbenefitsfromreductionsin
hospitalization,emergencyroomvisits,prematuredeaths,andlostworkdays.45Indeed,

An assessment of 
costs and benefits 
inevitably involves 

value judgments and 
factual uncertainties.
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overrecentdecadescleanerairhasaddednearlyfivemonthstoaveragelifeexpectancyin
theUnitedStates.46Inaddition,ofcourse,moneyspenttominimizepollutionalsoben-
efitsthosepaidtocleanuporpreventthepollution.Indeed,restoringtheenvironment
orevenjusthelpingbusinessesandindividualsadjusttoclimatechangecouldwellend
upbeingthebiggesteconomicenterpriseofourtimes,ahugesourceofjobs,profits,and
povertyalleviation.47Still,environmentalprotectionandrestorationdonotcomecheap,
anddeterminingwhoshouldpaythenecessarycostsraisesatoughquestionofsocialjus-
tice.twopopularanswerstothisquestioncurrentlycirculate:(1)Thoseresponsiblefor
causingthepollutionoughttopay.(2)Thosewhostandtobenefitfromprotectionand
restorationshouldpickupthetab.

Those	Responsible
Theclaim that those responsible for causing thepollutionought topay the costs
ofpollutioncontrolandenvironmentalrestorationseemseminentlyfairuntilone
asksasimplequestion:Who,exactly,isresponsibleforthepollution?Whoarethe
polluters?

Manypeopleargue thatbigbusiness is thechiefpolluterand thereforeought to
bearthelion’sshareofthecostsofenvironmentalprotectionandrestoration.Business
probablyhasprofitedmorethananyothergroupfromtreatingtheenvironmentasafree
good,butconsumershavealsobenefitedbynothavingtopayhighercostsforproducts.
Infact,somewouldarguethatconsumersareprimarilytoblameforpollutionbecause
theycreatethedemandfortheproductswhoseproductionimpairstheenvironment.as
MiltonFriedmanputit,“thepeoplewhouseelectricityareresponsibleforthesmoke
thatcomesoutofthestacksofgeneratingplants.”48Therefore,theargumentgoes,itis
consumers,notbusiness,whoshouldpaytoprotectandrestoretheenvironment.This
argumentcanbeextendedglobally.InternationalagreementsliketheKyotoprotocol,
whichbecameeffectivein2005,lookatgreenhouseemissionsonacountry-by-country
basis,requiringeveryparticipatingnationtoreducethecarbondioxideproducedwithin
itsborders.as themainproducerofMp3players,chinacontributes significantly to
globalwarmingbecausemanufacturingasingleplayerreleasesabout17poundsofcO2
intotheatmosphere.Butifachinesefactorymakessomethingonlytomeetthedemand
of consumers in america, don’t these consumers bear ultimate responsibility for the
pollutionthatresults?49

actually,bothversionsof thepolluter-should-pay-the-bill thesis—oneattributing
primary responsibility for pollution to big business, the other to consumers—largely
ignore the manifold, deep-rooted causes of environmental degradation. population
growthandtheincreasingconcentrationofpopulationinurbanareasaretwoofthem.
In1900,americansnumbered76.2million;bythebeginningofthetwenty-firstcentury
theU.S.populationhadquadrupled,tomorethan300million.anincreasinglyurban-
izednation,theUnitedStatesisalongwayfromtherural,agriculturallyorientedsociety
itoncewas.today,forexample,thenumberofcollegestudentsismorethanthreetimes
theentireU.S.farmpopulation,whichhasfallenfromover40percentofthenationin
1900tolessthan2percenttoday.Morethan70millionamericansliveinourtenlargest
metropolitanareas,andnearlyhalfthepopulationresidesinmetropolitanareaswithpop-
ulationsofamillionormore.accompanyingthistremendousgrowthandequallystag-
geringlevelofurbanizationisanever-increasingdemandforgoodsandservices,natural
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resources, energy, and industrial production.
Viewingthemattergloballyonlyunderscores
the point. The world’s population has more
than doubled since 1960 and is increasingly
urbanized.Halftheworld’spopulationlivesin
cities,andsixteenoftheworld’stwentylargest
citiesareindevelopingcountries.

anotherrootcauseofenvironmentalprob-
lems is rising affluence. as people get more
moneytospend,theybuyandconsumemore
tangible goods, discard them more quickly,
andproducemorewaste,allofwhichputpres-
sureon theenvironment,hastening itsdegra-
dation. americans today produce 60 percent
moregarbageperpersonthanamericansthirty
yearsago,almost1,600poundsperpersonper
year.50Weownmorethan241millionmotor
vehicles—that’s about a quarter of the world

total—andareonlymakingmattersworsebyourpreferenceforbig,gas-guzzlingpickups,
minivans,andsport-utilityvehicles,whichemitsignificantlymorecarbondioxide(aprin-
cipalcauseofglobalwarming)andnitrogenoxides(themainsourceofsmog)thanordi-
narypassengercarsdo.*Naturallyenough,peopleinless-developedcountriesaspiretothe
materiallifestylethatamericansenjoy,andtheirrapidlygrowingeconomiesarebeginning
tomakethispossible.Buttheenvironmentalconsequencesofevenathirdoftheworld’s
populationconsumingasmuchandaswastefullyasamericansdowouldbecatastrophic.52

Thus,theenemyinthewaragainstenvironmentalabuseturnsout,inasense,tobe
allofus.Nosolutiontothequestionofwhoshouldpaythecostsofpollutioncontrol
canignorethisfact.

Those	Who	Would	Benefit
Theotherpopular reply to thepaymentquestion is that thosewhowillbenefit from
environmentalimprovementshouldpaythecosts.

Workersincertainindustriesandpeoplelivingincertainneighborhoodsorregions
benefitmorethanotherpeoplefromenvironmentalcontrols.TheresidentsoftheLos
angelesbasin,forinstance,gainmorefromstringentlyenforcedauto-emissionstandards
thandopeoplelivinginaremotecornerofWyoming.Thetroublewiththisargument,
though, is that every individual, rich or poor, and every institution, large or small,
standstobenefitinsomewayfromenvironmentalprotectionandrestoration,albeitnot
necessarilytothesamedegree.asaresult,theclaimthatthosewhowillbenefitshould
paythecostsisproblematicbecausepollutiontoucheseveryone.Thispointholdstrue
internationally.Improvedenvironmentalcontrolsinchinawouldundoubtedlybenefit
thechinesepeoplefirstandforemost;buttheglobalwarmingtowhichthispollution
contributesisaworldwideproblem,andaddressingitwillbenefitusall.

summary
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*Theaveragepassengervehiclenowweighsmoreandhasgreaterhorsepowerthaneverbefore.Italsogets
fewermilespergallonthanin1987.51
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If,however,thispositionmeansthatindividualsandgroupsshouldpaytothedegree
thattheywillbenefit,thenonemustwonderhowthiscouldpossiblybedetermined.For
example,changingtheoperationoftheGlencanyonDamhasraisedelectricitybillsin
theWest,butithasreducedecologicaldamagetotheGrandcanyon.Whobenefitsthe
most—localresidents,visitorstotheGrandcanyon,everyonewhovaluesthisnational
resource—andhowmuchshouldtheypay?53Butperhapsthemostseriousobjectionto
thisthesisisthatitseemstoleaveoutresponsibilityasalegitimatecriterion.pollution
restrictionsonamericanpowerplants intheMidwestbenefitcanadiansbyreducing
acidrain,buttomakethempaythecostswouldn’tseemfair.

anyequitablesolutiontotheproblemofwhoshouldpaythebillforenvironmen-
tal cleanup should take into account responsibility as well as benefit. The preceding
analysissuggeststhat,toacertainextent,weallsharetheblameforpollutionandall
standtobenefitfromenvironmentalimprovement.Thisdoesn’tmean,however,thatwe
can’tpinpointcertainareasofindustryaschronicpolluters.Electric-powerplants,for
example,areoneofthemajorsourcesofgreenhousegases,butnotallplantsareequally
dirty.Oldcoal-burningplants thathave resistedmodernizationproduceadispropor-
tionateshareofthepollution.Likewise,somecompaniescanbesingledoutashaving
particularlydistressingenvironmentalrecords.Onebusinessmagazinerecentlynamed
tenofthem.54Theyincludealcoa,whosealuminumsmeltersrelease6.1millionpounds
ofairpollutionannually;americanElectricpower,oneofthebiggestmercurypollut-
ersintheUnitedStates;chevron,whichhascontributedtomorethan90Superfund
toxicwastesites;andcargill,whosevariousfacilitiesareresponsibleforinordinateair
pollution,groundwatercontamination,andtoxicdischargesintoVirginia’sNorthFolk
Shenandoah river. Or consider Massey Energy company, the nation’s fourth-largest
coalproducer.arepeatviolatorofthecleanWateract,ithascloggedandpollutedhun-
dredsofstreamsandriversinKentuckyandWestVirginia.55andthenthere’sBp,which
hadatroublingrecordofenvironmentalrecklessnesslongbeforethebigGulfspill.

Still,thepointisthatafairandjustprogramforassigningcostsbeginswitharec-
ognitionthatweallbearsomeresponsibilityforourenvironmentalproblemsandthat
weallstandtobenefitfromcorrectingthem.Butevenifweagreethatitisonlyfairthat
everyonesharethecostofenvironmentalimprovement,wecanstillwonderabouthow
thebilloughttobepaid.Whatwouldbethefairestandmosteffectivewayofhandling
thosecosts?

• • •

AChie v inG  oUr  en v ironmenTAL  GoAL S
Withoutanenvironmentallyinformedcitizenrymakingconscientiouspolitical,busi-
ness, and consumer choices, it will prove impossible to reverse the degradation of
our environment by halting pollution, stemming global warming, and reducing the
utilization of natural resources to sustainable levels. Just as obviously, business and
governmentmustworktogetherifwearetoachieveoursharedenvironmentalgoals.
Government,inparticular,hasacrucialroletoplaybyinitiatingprogramsthatprod
businesstobehaveinmoreenvironmentallyresponsibleways.That’seasytosee.The
morechallengingmoralandeconomictaskistodeterminefairandeffectivemethods
fordoingso.

Although we all share 
some responsibility 
for pollution, certain 
companies and 
industries stand out 
as excessive 
polluters.
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Threedistinctapproaches toenvironmentalprotectionare theuseofregulations,
theuseofincentives,andtheuseofpricingmechanismsandpollutionpermits.Though
similarinsomerespects,theycarrydifferentassumptionsabouttherolesofgovernment
andbusiness,aswellasaboutwhat’sfairandjust.Eachapproachhasdistinctadvantages
andweaknesses;eachraisessomequestionsofsocialjustice.

REGULATIONS

Theregulatory approachmakesuseofdirectpublicregulationandcontrolindetermin-
inghowthepollutionbillispaid.Stateandfederallegislationandregulationsformu-
latedbyagenciessuchastheEpasetenvironmentalstandards,whicharethenapplied
andenforcedbythoseagencies,otherregulatorybodies,andthecourts.anemissions
standardthat,forexample,prohibitsindustrialsmokestacksfromreleasingmorethana
certainpercentageofparticulatematterwouldrequireplantsexceedingthatstandardto
complywithitbyinstallinganappropriatepollution-controldevice.

aclearadvantagetosucharegulatoryapproachisthatstandardswouldbelegally
enforceable.Firmsnotmeetingthemcouldbefinedorevenshutdown.also,fromthe
viewofmorality,suchstandardsarefairinthattheyapplytoallindustriesinthesame
way.Thereare,however,distinctdisadvantagesinthisapproach.

First,pollutionstatutesandregulationsgenerallyrequirepolluterstousethestrong-
estfeasiblemeansofpollutioncontrol.ButthatrequirestheEpaorsomeotherregula-
torybodytoinvestigatepollution-controltechnologiesandeconomicconditionsineach
industrytofindthebesttechnologythatcompaniescanafford.Suchstudiesmayrequire
tensofthousandsofpagesofdocumentation,andlegalproceedingsmaybenecessary
before the courts give final approval to the regulation. Moreover, expecting the Epa
tomastertheeconomicsandtechnologyofdozensofindustries,frompetrochemicals
tosteeltoelectricutilities,maybeunreasonable.Itisboundtomakemistakes,asking
more from somecompanies than they canultimately achievewhile lettingothersoff
too lightly.56

Second,althoughuniversalenvironmentalstandardsarefairinthesensethatthey
applytoallequally,thisveryfactraisesquestionsabouttheireffectiveness.Inattempt-
ingtolegislaterealisticandreliablestandardsforall,willgovernmentendupwithonly
dilutedandinadequateregulations?Orconsiderareaswheretheenvironmentiscleaner
thangovernmentstandards.Insuchcases,shouldanindustrybeallowedtopolluteupto
themaximumofthestandard?TheSupremecourtthinksnot.Inacasebroughtbefore
itbytheSierraclub,thecourtruledthatstateswithrelativelycleanairmustprohibit
industries fromproducing significant airpollutionevenwhenEpa standards arenot
violated.Inthiscase,afirmwasbeingforcedtopaythecostsofmeetinganenvironmen-
talstandardthat,inonesense,wassternerthanwhatcompetitorswererequiredtomeet
elsewhere.Onecanalsoquestionboththeequityandtheeconomicsenseofrequiring
compliancewithuniversalstandards,withoutregardfortheidiosyncraticnatureofeach
industry or the particular circumstances of individual firms. Is it reasonable to force
companies that causedifferentamountsof environmentaldamage to spend the same
amountonpollutionabatement?Inonecase,thecourtsrequiredtwopapermillsonthe
Westcoasttoinstallexpensivepollution-controlequipment,eventhoughtheiremis-
sionsweredilutedeffectivelybythepacificOcean.Ittookaspecialactofcongressto
rescuethemills.57

Although a regulatory 
approach is fair in 

the sense of setting 
legally enforced 

standards that apply 
equally to all, it has 

four drawbacks.
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Third, regulationcanalso takeawayan industry’s incentive todomore than the
minimumrequiredby law.Nopolluterhas an incentive todischarge lessmuck than
regulationsallow.Noentrepreneurhasanincentivetodevisetechnologythatwillbring
pollutionlevelsbelowtheregisteredmaximum.Moreover,firmshaveanincentivenot
to let theEpaknowtheycanpollute less.Under the regulatoryapproach,agovern-
mentagencymayhavethedesiretoregulatepollutionbutlacktheinformationtodo
itefficiently.Thepositionofindustryisreversed:Itmayhavetheinformationandthe
technologybutnodesiretouseit.58

Finally,there’stheproblemofdisplacementcostsresultingfromindustrialreloca-
tionor shutdowndue to environmental regulations.For example,YoungstownSheet
andtubecompanymoveditscorporateheadquartersandsomeproductionlinestothe
chicagoarea,thuseliminatingfivehundredjobsinYoungstown,Ohio,andcausingseri-
ouseconomicproblemsinnearbycommunities.Oneofthereasonsforthetransferwas
theneedtoimplementwater-pollutioncontrols,whichdepletedvitalcapital.consider
alsothemarginalfirmsthatwouldfailwhileattemptingtomeetthecostsofsuchstand-
ards.Whenair-pollutionregulationswereappliedtoasixty-year-oldcementplantinSan
JuanBautista,california,theplanthadtoclosebecauseitwastooobsoletetomeetthe
standardeconomically.Theshutdownseriouslyinjuredtheeconomyofthelittletown,
whichhadbeensupportedprimarilybythecementplant.

Butifregulationsaretougherfornewentrantstoanindustrythanforexistingfirms,
astheyoftenare,thennewinvestmentmaybediscouraged—evenifnewerplantswould
becleanerthanolderones.Forexample,aclauseinthecleanairactexemptsoldcoal-
firedplantsfromcomplyingwithcurrentemissionsrules.asaresult,muchofamerica’s
electricityisproducedbyplantsthataremorethanfortyyearsoldandfardirtierthan
newerplantswouldbe.59perhaps in1970itwas fairnottoforceexistingplants into
compliancewithnewrules.Butisitstillfair?clearly,aregulatoryapproachtoenviron-
mentalimprovement,thoughhavingadvantages,raisesseriousquestions.

INCENTIVES

a widely supported approach to the problem of cost allocation for environmental
improvement isgovernment investment, subsidy, andother economic incentives.For
instance,governmentmightgivefirmsataxbreakforpurchasing(andusing)pollution-
control equipment, or it might offer matching grants to companies that install such
devices.adifferentexampleisthe“Future-Gen”project,launchedin2003.Itcommits
thefederalgovernmenttounderwriting80percentofthe$1billionorsocostofindus-
try’sdevelopingacost-effectivenewgenerationofcoal-firedplantsthatemitnogreen-
housegasesintotheatmosphere.

Inits“33/50program,”theEpatriedadifferentapproach.Itaskedsixhundred
industrial facilities to reduce voluntarily their discharges of seventeen toxic contami-
nants,firstby33percent,thenby50percent.Theincentiveforfirmstocommittothe
reductionswassimplythepublicrelationsopportunitiesaffordedbyEpapressreleases
andoutstandingperformanceawards—alongwith,perhaps,thefirms’desiretostaveoff
futureregulatoryaction.60

Theadvantageofanincentive approachisthatitminimizesgovernmentinterfer-
enceinbusinessandencouragesvoluntaryactionratherthancoercingcompliance,asin
thecaseofregulation.Byallowingfirmstomoveattheirownpace,itavoidstheevident

summary
Regulation is the most 

familiar way of 
pursuing environmental 

goals, but requiring 
firms to use the 

strongest feasible 
means of pollution 

control is problematic. 
Although regulations 

treat all parties equally, 
this often comes at the 

cost of ignoring the 
special circumstances 
of particular industries 
and individual firms. 

Regulations also 
remove a company’s 
incentive to do more 
than the law requires 
and can cause plants 

to shut down 
or relocate.
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unfairnesstofirmsthatcannotmeetregulatorystandardsandmusteitherrelocateorfail.
Inaddition,whereas regulated standardsoftenencourageonlyminimal legal compli-
ance,anincentiveapproachprovidesaneconomicreasonforgoingbeyondthemini-
mum.FirmshaveafinancialinducementtodomorethanjustmeetEpastandards.

Butincentivesarenotwithoutdisadvantagesthatbearmoralovertones.First,asan
essentiallyvoluntarydevice,an incentiveprogramis likely tobeslow.Environmental
problems thatcryout fora solutionmaycontinue to fester. Incentiveprogramsmay
allowurgentlyneededactiontobepostponed.Second,governmentincentiveprograms
often amount to a subsidy forpolluters,withpollutingfirmsbeingpaidnot topol-
lute.althoughthisapproachmaysometimesaddresstheeconomicsofpollutionmore
effectivelythantheregulatoryapproach,itnonethelessraisesquestionsaboutthejustice
ofbenefitingnot thevictimsofpollutionbut someof theegregiouspolluters.Third,
incentiveprogramscanbeabused,anddeterminingtheircost-effectivenesscanbeprob-
lematic.Indeed,whenpromotedbybusinesslobbyistsandsectionalpoliticalinterests,
theenvironmentalgaintheybringmaynotbeworththecost.Forexample,theUnited
Statesspendsbillionsuponbillionstosubsidizetheconversionofcorntoethanol.The
subsidybenefitsagribusinessandothercorporateinterests,butitspositiveenvironmen-
talimpactisslight.Worse,byreducingtheamountoffoodproduced,thesubsidyhas
helpeddriveupworldfoodprices,withpainfulconsequencesforthepoor.61

PRICING	MECHANISMS	AND	POLLUTION	PERMITS

athirdapproachtothecost-allocationprobleminvolvesprogramsdesignedtocharge
firms for the amount of pollution they produce. pricing mechanisms, or effluent
charges,spelloutthecostforaspecifickindofpollutioninaspecificareaataspecific
time.pricesaretiedtotheamountofdamagecausedandthusvaryfromplacetoplace
and fromtime to time.Forexample,during the summermonths in theLosangeles
basin,afirmmightpaymuchhigherchargesforflyashemittedintotheenvironment
than itwouldpayduring thewintermonths.Whatever the setofprices, theywould
applyequallytoeveryproducerofagiventypeofpollutionatthesametimeandplace.
Themoreafirmpollutes,themoreitpays.

Oneadvantageofthisapproachisthatitplacesthecostofpollutioncontrolsquarely
onthepolluters.pricingmechanismspenalize,ratherthancompensate,industrialpol-
luters.Formanypeoplethisisinherentlyfairerthanincentiveprogramsthatsubsidize
companiesthatpollute.also,becausecostsareinternalized,firmsareencouragedtodo
morethanmeettheminimalrequirementsestablishedunderastrictregulatorypolicy.
Underthisapproachafirm,intheory,couldbechargedforanyamountofpollutionand
notjustincurlegalpenaltieswheneveritexceededanEpastandard.Ineffect,pollution
costswouldbecomeproductioncosts.

Insteadofimposingataxorafeeonthepollutantsreleasedintotheenvironment,
thegovernmentcouldchargecompaniesforpollution permits,oritcouldauctionoffa
limitednumberofpermits.anevenmoremarket-orientedstrategyistogivecompanies
permitstodischargealimitedamountofpollutionandthentoallowthemtobuyand
selltherighttoemitpollutants.Withpollutionpermits,companieswithlowpollution
levelscanmakemoneybysellingtheirpollutionrightstocompanieswithpoorercon-
trols.Thus,eachfirmcanestimatetherelativecostsofcontinuingtopolluteasopposed
toinvestingincleanerprocedures.Thegovernmentcanalsosetthepreciseamountof

An incentives-based 
approach is likely to 

be slow and 
sometimes amounts 

to paying polluters 
not to pollute.

Special interests can 
distort incentive 

programs.
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pollutionitispreparedtoallowand,byloweringtheamountpermittedovertime,can
reduceoreveneliminateit.

TheEpasuccessfullyexperimentedwiththisstrategyinthe1970swhenitgaveoil
refineriestwoyearstoreducetheallowableleadcontentingasoline.refineriesreceived
quotason lead,which they could tradewithone another.Later, the1990cleanair
actamendmentsadoptedthisapproachwithrespecttothesulfurdioxide(SO2)emis-
sionsofelectricutilities.Thoughcontroversialatthetime—thepowerindustryinsisted
theSO2cutswereprohibitivelycostlyandenvironmentalgroupsderidedthemeasure
asasham—theschemehassurpassed its initialobjectiveandata far lowercost than
expected.62 In 2008, ten northeastern states joined together to limit emissions from
powerplantswithintheirbordersbyauctioninga limitednumberofpermitstoemit
carbondioxide.63Meanwhile,aglobalmarkethasemergedfortradingcarbon-emission
creditsbecauseoftheKyotoprotocolongreenhousegases.64

Forbotheconomicandscientificreasons,however,pricingmechanismsandpol-
lutionpermitsdonotworkwellinallsituationsandforallenvironmentalproblems;
dealingwithmercurypollutionisoneexample.65Still,economistsgenerallyfavorusing
themwhereverpossible.However,theytroublemanyenvironmentalists.Foronething,
thepricetagforpollutingseemsarbitrary.Howwilleffluentchargesorpermitprices
beset?Whatisafairprice?anydecisionseemsboundtoreflectdebatableeconomic
and value judgments. Moreover, environmentalists dislike the underlying principle
ofpricingmechanismsandpollutionpermitsandviewwithsuspicionanythingthat
soundslikealicensetopollute.Theyresenttheimplicationthatcompanieshavearight
topollute,andtheyrejectthenotionthatcompaniesshouldbeabletomakemoneyby
sellingthatrighttootherfirms.Infact,MichaelJ.Sandel,professorofgovernmentat
Harvard,arguesthatit’simmoraltobuytherighttopollute.“turningpollutionintoa
commoditytobeboughtandsoldremovesthemoralstigmathatisproperlyassociated
withit,”hesays.66

Insum,althougheachoftheseapproaches—regulations,incentives,pricingmechanisms,
pollutionpermits—has its advantages,none iswithout itsweakpoints.Because there
appearstobenosingle,idealapproachtoallourenvironmentalproblems,acombina-
tionofregulations,incentives,effluentcharges,andpermitsisprobablycalledfor.any
suchcombinationmusttakeintoaccountnotonlyeffectivenessbutalsofairnesstothose
whowillhavetofootthebill.Fairnessinturncallsforinputfromallsectorsofsociety,a
deliberatecommitmentbyallpartiestoworkinconcert,asizablemeasureofgoodfaith,
andperhapsaboveallelseaheightenedsenseofsocialjustice.Thisisnomeanchallenge.

Still,environmentalprotection isnotalwaysa staticorzero-sumtrade-off,witha
fixedeconomicpricetobepaidforthegainswewant.Onereasonisthathigherenviron-
mentalstandardsandproperlydesignedregulatoryorotherprogramscanpressurecor-
porationstoinvestcapitalinnewer,state-of-the-artmanufacturingtechnology;thisboth
reducespollutionandenhancesproductiveefficiency.Inaddition,internationaldataina
rangeofindustrialsectorsshowthatinnovationcanminimizeoreveneliminatethecosts
ofconformingtotougherenvironmentalstandardsbyincreasingproductivity,lowering
totalcosts,andimprovingproductquality.67Thereasonisthatpollutionisevidenceof
economicwaste.Thedischargeofscrap,chemicalwastes,toxicsubstances,orenergyin
theformofpollutionisasignthatresourceshavebeenusedinefficiently.

summary
Two other methods 
for protecting the 
environment are 

incentives and charges 
or permits for pollution. 
Each has advantages 
and disadvantages. 

Incentives can be slow 
to work and may 

amount to subsidizing 
polluters. Economists 

favor pricing 
mechanisms and 

pollution permits, but 
critics dislike the idea 

of turning pollution into 
a commodity to be 
bought and sold.

Measures to protect 
the environment 
often force firms to 
become more 
efficient.
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consider some examples.68 Environmental regulations forced Dow chemical to
redesigntheproductionprocessatitscomplexincaliforniatoavoidstoringchemical
wasteinevaporationponds.Notonlydidthenewprocessreducewaste,butthecom-
panyalsofoundthatitcouldreusepartofitasrawmaterialinotherpartsoftheplant.
Foracostof$250,000Dowisnowsaving$2.4millioneachyear.Likewise,whennew
environmentalstandardsforced3Mtoreducethevolumeofsolventstobedisposedof,
thecompanyfoundawaytoavoidtheuseofsolventsaltogether,whichyieldeditan
annualsavingsofmorethan$200,000.Mostdistillersofcoaltaropposedregulations
requiringthemtoreducebenzeneemissions;theythoughttheonlysolutionwastocover
tarstoragetankswithcostlygasblankets.Butaristechchemicalcorporationfounda
waytoremovebenzenefromtarinthefirstprocessingstep.Insteadofacostincrease,the
companysaveditself$3.3million.

Manyother companies arefinding that goinggreennotonly is environmentally
responsiblebutalsoimprovesefficiencyandsavesthemmoney,thusbenefitingthebot-
tomline.69andabroadarrayofeconomists,ledbyNobellaureatesKennethJ.arrow
and robert M. Solow, have urged that with regard to global warming, measures to
reducegreenhousegasemissionsneednotharmtheeconomyand“mayinfactimprove
U.S. productivity in the long run.”This is becausemany innovative, energy-efficient
technologiesarejustwaitingfortherightfinancialincentivestoenterthemarket.andin
manyofthesefields,U.S.industryistheleader.70

• • •

DeLv inG  DeePer  inTo  en v ironmenTAL  e Th iCS
So far, our discussion of environmental ethics has focused on business’s obligation
to understand its environmental responsibilities, to acknowledge and internalize its
externalities(orspillovers),andtoavoidfreeriding.Ithasstressedtheextenttowhich
environmentalprotectionisinourcollectiveself-interest,andithaslookedattheopera-
tionalandmoraldilemmasinvolvedindealingwiththecostsofpollution.Thesubjectof
environmentalethicscanbepursuedmoredeeplythanthis,however.

GLOBAL	ENVIRONMENTAL	FAIRNESS

Foronething,weneedtoconsiderourobligationstothosewholiveoutsideoursociety.
Forexample,theUnitedStatesrepresentsonly4.6percentoftheworld’spopulationbut
uses30percentoftheworld’srefinedoil.andeverydayourdemandforoilincreases,
leavingusmoreandmoredependentonforeignnationstosupplyourneeds.71Infact,
iftheUnitedStateswereforcedtorelyentirelyonitsownresources,itwouldrunoutof
oilinfouryearsandthreemonths.72Thesituationissimilar,althoughlessdramatic,for
manyothernonrenewableresources.

TheaverageamountofenergyconsumedperyearbyapersonintheUnitedStates
is3 times thatof theaverageHungarian,4.7 times thatofachilean,5.7 times that
ofachinese,and19timesthatofsomeoneinIndia.73americansalsocontributefar
morethantheirproportionalsharetoglobalwarming,emittingcloseto25percentof
allgreenhousegasses.Wyoming,withapopulationofonlyhalfamillionpeople,emits
more carbon dioxide than do 74 developing countries with a combined population

summary
Environmental 

protection isn’t a static 
or zero-sum trade-off. 
Higher environmental 

standards can 
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to invest in new 
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as well as reducing 
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long run.
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of nearly 400 million.The22million resi-
dentsoftexasare responsible foremissions
exceeding those of 120 developing nations
combined,withover1.1billionpeople.74It’s
notsurprising,then,thatthebirthofababy
intheUnitedStatesimposesahundredtimes
more stress on the world’s resources than
doesabirthin,say,Bangladesh.Babiesfrom
Bangladesh do not grow up to own auto-
mobilesandairconditionersortoeathuge
quantities of grain-fed beef. Their lifestyles
donotrequire large inputsofmineralsand
energy,nordo theyundermine theplanet’s
life-supportcapacity.toaddinsulttounfair-
ness, theUnitedStates exportsmuchof its
garbage(whichitproducesmoreofthanany
othernation)overseas,includingold,“recy-
cled”computersandotherelectronicequip-
mentthatnowlittermanypoornations.75

tropical rain forests areof special con-
cern.Theyaretheearth’srichest,oldest,and
mostcomplexecosystems.tropicalforestsaremajorreservoirsofbiodiversity,hometo
40to50percentofalltypesoflivingthings—asmanyas5millionspeciesofplants,ani-
mals,andinsects.anestimated49millionacresoftropicalrainforestaredestroyedeach
year,ornearly100acreseveryminute.alreadyhalftheglobe’soriginalrainforesthas
disappeared,andtwo-thirdsofwhatremainsisfragmented,makingitmorevulnerable
tobeingcleared.76tropicalforestsareoftenchoppeddowntoprovidefarmsforgrow-
ingthird-worldpopulations,buttheaffluenceofpeopleinrichnationsliketheUnited
States isresponsibleformuchforestdestruction.centralamericanforestsarecleared
inpartforpasturelandtomakepetfoodandconveniencefoodslightlycheaperinthe
UnitedStates.Inresponsetothedemandforbeefandleatherinthedevelopedworld,
cattleranchesarecarvingintotheamazonrainforest.77InpapuaNewGuinea,forests
aredestroyedtosupplycardboardpackagingforJapaneseelectronicproducts.Thus,an
affluentamericanlivingthousandsofmilesawaycancausemoretropicalforestdestruc-
tionthanapoorpersonlivingwithintheforestitself.

Ourbloatedlevelsofconsumption,ourdependenceonforeignresourcestosatisfy
ourneeds,andtheimpactofbothontheeconomiesandenvironmentsofothernations
raiseavarietyofmoralandpoliticalissues.twoofthoseissuesareparticularlypressing.

Firstisthequestionofhowthecontinuedavailabilityofforeignresourcesistobe
secured.Willourneedforresourcesoutsideourterritoryleadustotrytocontrolother
countries,politicallyandeconomically,particularlyintheMiddleEastandthedevelop-
ingworld?todosoismorallyrisky,becausepoliticalandeconomicdominationalmost
alwaysinvolvesviolationsoftherightsandinterestsofthedominatedpopulation,aswell
asofourownmoralidealsandvalues.

Second is thequestionofwhetheranynationhasa right toconsume theworld’s
irreplaceableresourcesataratesogrosslyoutofproportiontothesizeofitspopulation.
Ofcourse,wepaytoconsumeoilandotherresourcesthatothernationsown,butinthe

To satisfy its 
disproportionate 
consumption of 
nonrenewable 
resources, America 
turns to foreign 
lands. This raises 
two moral questions.
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viewofmanythefactthatthesenationsacquiesceinourdisproportionateconsumption
ofresourcesdoesnotresolvethemoralproblemofourdoingso.arewerespectingthe
needsandinterestsofbothourpresentco-inhabitantsonthisplanetandthefuturegen-
erationswhowillliveonEarth?Thisquestionisparticularlyburningnowthatscientists
believethathumandemandfornaturalresourceshasoutstrippedthebiosphere’sregen-
erativecapacity.78

OBLIGATIONS	TO	FUTURE	GENERATIONS

almosteverybodyfeelsintuitivelythatitwouldbewrongtoemptytheglobeofresources
orto irreparablycontaminatetheenvironmentthatwepassontofuturegenerations.
certainlythereisadangerthatwewilldobothofthesethings.Butthequestionofwhat
moralobligationswehavetofuturegenerationsissurprisinglydifficult,anddiscussion
amongphilosophershasnotresolvedalltheimportanttheoreticalissues.

Eventhoughmostofusagreethatitwouldbeimmoraltomaketheworlduninhab-
itableforfuturepeople,canwetalkmeaningfullyofthosefuture generationshaving
arightthatwenotdothis?afterall,ourremotedescendantsarenotyetaliveandthus
cannotclaimarighttoalivableenvironment.Infact,sincethesegenerationsdonotyet
exist,theycannotatpresent,itseems,besaidtohaveanyinterestsatall.Howcanthey
thenhaverights?

professorofphilosophyJoelFeinbergargues,however,thatwhateverfuturehuman
beingsturnouttobelike,theywillhaveintereststhatwecanaffect,forbetterorworse,
rightnow.Eventhoughwedonotknowwhothefuturepeoplewillbe,wedoknow
thattheywillhaveinterestsandwhatthegeneralnatureofthoseinterestswillbe.Thisis
enough,hecontends,bothtotalkcoherentlyabouttheirhavingrightsandtoimposea
dutyonusnottoleaveecologicaltimebombsforthem.

Feinbergconcedesthatitdoesn’tmakesensetotalkaboutfuturepeoplehavinga
righttobeborn.Thechildthatyoucouldconceivetonight,ifyoufeltlikeit,cannot
intelligiblybe said tohave a right tobeborn.Thus, the rights of future generations
are“contingent,”saysFeinberg,onthosefuturepeoplecomingintoexistence.Butthis
qualificationdoesnotaffecthismaincontention:“Theintereststhat[futurepeople]are
suretohavewhentheycomeintobeing...cryoutforprotectionfrominvasionsthat
cantakeplacenow.”79

Even ifwe arepersuaded that futuregenerationshave rights,we stilldonot
knowexactlywhatthoserightsareorhowtheyaretobebalancedagainsttheinter-
estsandrightsofpresentpeople.Forexample,howmucheconomicgrowthmust
wesacrificetotrytopreventclimatechangefromseriouslydamagingthelivesand
interestsoffuturepeople?Ifwesubstantiallyinjurefuturegenerationstogainsome
smallbenefitforourselves,wearebeingasselfishandshortsightedaswewouldbe
byhurtingotherpeople todayforsomeslightadvantage forourselves.Normally,
however, if thebenefitsof someenvironmentalpolicyoutweighthecosts, thena
strongcasecanbemadeforadoptingthepolicy.Butwhatifitisthepresentgenera-
tionthatreceivesthebenefitsandfuturegenerationsthatpaythecosts?Wouldit
beunfairofustoadoptsuchapolicy?Woulddoingsoviolatetherightsoffuture
people?

anadditionalpuzzleisraisedbythefactthatpoliciesweadoptwillaffectwhois
borninthefuture.Imaginethatwemustchoosebetweentwoenvironmentalpolicies,

Can we talk 
meaningfully of future 
generations having a 

right that we not 
despoil the world 

they inherit?

43075_ch07_ptg01_hr_239-275.indd   258 8/13/12   1:25 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



cHaptErSEVEN  ThE	EnvirOnmEnT      259

oneofwhichwouldresultinaslightlyhigherstandardoflivingthantheotheroverthe
nextcentury.Giventhedifferingeffectsofthosepoliciesonthespecificsofpeople’slives,
overtimeitwouldincreasinglybetruethatpeoplewouldmarrydifferentpeopleunder
onepolicythantheywouldundertheother.andevenwithinthesamemarriages,chil-
drenwouldincreasinglybeconceivedatdifferenttimes:

Someofthepeoplewhoarelaterbornwouldowetheirexistencetoourchoiceofone
ofthetwopolicies.Ifwehadchosentheotherpolicy,theseparticularpeoplewould
neverhaveexisted.andtheproportionofthoselaterbornwhoowetheirexistenceto
ourchoicewould,likeripplesinapool,steadilygrow.Wecanplausiblyassumethat,
afterthreecenturies,therewouldbenoonelivinginourcommunitywhowouldhave
beenbornwhicheverpolicywechose.*

This reasoning suggests that subsequent generations cannot complain about an
environmentalpolicychoicewemaketodaythatcausesthemtohavefeweropportuni-
tiesandalowerstandardofliving.Ifwehadmadeadifferentchoice,thenthosepeople
wouldnothaveexistedatall.Itmightbeclaimed,however,thatweactimmorallyin
causingpeopletoexistwhoserightstoequalopportunityandtoastandardoflivingat
leastonaparwithourscannotbefulfilled.Butifthosefuturepeopleknewthefacts,
wouldtheyregretthatweactedaswedid?80

perhapsitismistakentofocusontherightsandinterestsoffuturepeopleasindi-
viduals.annetteBaierarguesthattheimportantthingisto“recognizeourobligationsto
considerthegoodofthecontinuinghumancommunity.”81Thisstancesuggestsadopting
autilitarianperspectiveandseekingtomaximizetotalhumanhappinessthroughtime.
Butautilitarianapproachisalsonotwithoutproblems.Ifourconcerniswithtotalhap-
piness,wemayberequiredtoincreasegreatlytheearth’spopulation.Evenifindividuals
onanovercrowdedearthdonothavemuchhappiness, theremay stillbemore total
happinessthantherewouldbeifwefollowedapopulation-controlpolicythatresulted
in fewerbutbetter-offpeople.Thisdistastefulconclusionhas ledsomeutilitarians to
modifytheirtheoryandmaintainthatwithregardtopopulationpolicyweshouldaim
forthehighestaveragehappinessratherthanthehighesttotalhappiness.Butthis,too,is
problematicbecauseintheoryonecould,itseems,increaseaveragehappinessbyelimi-
natingunhappypeople.

John rawls has suggested another approach to the question of our obliga-
tionstofuturegenerations,anapproachthatreflectshisgeneraltheoryof justice
(discussed in chapter 3). He suggests that the members of each generation put
themselvesinthe“originalposition.”then,withoutknowingwhatgenerationthey
belong to, they coulddecidewhatwouldbe a justway of distributing resources
betweenconsecutivegenerations.theywouldhavetobalancehowmuchtheyare
willing to sacrifice for their descendants against how much they wish to inherit
from their predecessors. In other words, the original position and the veil of
ignorance might be used to determine our obligations to future generations—in
particular,howmucheachgenerationshouldsaveforusebythosewhoinheritthe
earthfromit.82

summary
America’s bloated level 
of consumption puts a 
disproportionate strain 

on the world’s 
resources. A broader 
view of environmental 
ethics considers our 

obligations to those in 
other societies as well 

as to future 
generations. Some 
philosophers argue 

that we must respect 
the right of future 

generations to inherit 
an environment that is 

not seriously 
damaged; but talk of 

the rights of future 
people raises puzzles. 
Other ways of thinking 

about this issue are 
suggested by 

utilitarianism and the 
social contract theory 

of John Rawls.

*Derekparfit,Reasons and Persons (NewYork:OxfordUniversitypress,1986),361.parfitadds:“Itmayhelp
tothinkaboutthisquestion:Howmanyofuscouldtrulyclaim,‘Evenifrailwaysandmotorcarshadnever
beeninvented,Iwouldstillhavebeenborn’?”
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THE	VALUE	OF	NATURE

amoreradicalapproachtoenvironmentalethicsgoesbeyondthequestionofourobliga-
tionstofuturegenerations.Itchallengesthehuman-centeredapproachadoptedsofar.
Implicitinthediscussionhasbeentheassumptionthatpreservationoftheenvironment
isgoodsolelybecauseitisgoodforhumanbeings.Thisreflectsacharacteristichuman
attitudethatnaturehasnointrinsicvalue,thatithasvalueonlybecausepeoplevalueit.
Ifhumannatureweredifferentandnoneofuscaredaboutthebeautyof,say,theGrand
canyon,thentheGrandcanyonwouldbewithoutvalue.

Manywritersonenvironmental issuesdonotrecognizetheiranthropocentric,or
human-oriented,bias.OnewhodoesisWilliamF.Baxter.Indiscussinghisapproachto
thepollutionproblem,BaxtermentionsthefactthattheuseofDDtinfoodproduction
iscausingdamagetothepenguinpopulation.Hewrites:

Mycriteriaareorientedtopeople,notpenguins.Damagetopenguins,orsugarpines,
orgeologicalmarvelsis,withoutmore,simplyirrelevant....penguinsareimportant
becausepeopleenjoyseeingthemwalkaboutrocks. . . . Inshort,myobservations
aboutenvironmentalproblemswillbepeople-oriented....Ihavenointerestinpre-
servingpenguinsfortheirownsake....

Irejectthepropositionthatweoughttorespectthe“balanceofnature”orto“pre-
servetheenvironment”unlessthereasonfordoingso,expressorimplied,isthebene-
fitofman.83

contrastBaxter’spositionwithwhatHolmesrolstonIIIcallsthenaturalistic 
ethic. advocates of a naturalistic ethic contend, contrary to Baxter’s view, “that
some natural objects, such as whooping cranes, are morally considerable in their
ownright,apartfromhumaninterests,orthatsomeecosystems,perhapstheGreat
Smokies,haveintrinsicvalues,suchasaestheticbeauty,fromwhichwederiveaduty
torespecttheselandscapes.”84Humanbeingsmayvalueamountainforavarietyof
reasons—becausetheycanhikeit,buildskiliftsonit,minetheoredeepinsideit,
orsimplybecausetheylikelookingatit.accordingtoanaturalisticethic,however,
thevalueofthemountainismorethanasimplefunctionofthesehumaninterests:
Naturecanhavevalueinandofitself,apartfromhumanbeings.*

proponents of a naturalistic ethic contend that we have a particularly strong
obligation to preserve species from extinction. Many environmentalists share this
moralconviction,andit’seasytoseewhy.Everyyear3,000animalandplantspecies
disappear,andtherateofextinctionisacceleratingsorapidlythatoverthenexthun-
dredyearsorsotheearthcouldlosehalfitsspecies.86Butdospeciesreallyhavevalue
aboveandbeyondtheindividualsthatmakethemup?Scientistshaveformallyiden-
tified1.8million species (including, for example, 6,700kindsof starfish,12,000
speciesofearthworm,and400,000typesofbeetle),andrecentstudiessuggestthat
thenumberofspeciesinhabitingtheplanetmaybemuch,muchhigher—perhapsas
manyas30millionkindsofinsectsalone.Speciesarealwayscomingintoandgoing
outofexistence.87Howvaluableisthisdiversityofspecies,andhowfararewemor-
allyrequiredtogoinmaintainingit?

A radical approach 
to environmental 

ethics challenges the 
human-centered 
assumption that 

preserving the 
environment is good 

only because it is 
good for us.

summary
Philosophers disagree 
about whether nature 

has intrinsic value. 
Adopting a human-

oriented point of view, 
some theorists 

contend that the 
environment is 

valuable only because 
human beings value it. 

However, those 
adopting a naturalistic 
ethic believe that the 
value of nature is not 
simply a function of 

human interests. *ThepeopleofEcuadorrecentlyendorsedthisideabychangingtheirconstitutiontorecognizetheecosystem
ashavingrightsenforceableincourt.85
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adoptinganaturalisticethicwoulddefinitelyalterourwayoflookingatnatureand
ourunderstandingofourmoralobligationstopreserveandrespectthenaturalenviron-
ment.Manyphilosophers,however,doubtthatnaturehasintrinsicvalueorthatwecan
besaidtohavemoraldutiestonature.Havinginterestsisaprecondition,theycontend,
ofsomething’shavingrightsorofourhavingmoraldutiestothatthing.Naturalobjects,
however,havenointerests.canarockmeaningfullybesaidtohaveaninterestinnot
beingerodedorinnotbeingsmashedintosmallerpieces?

Ofcourse,plantsandtreesaredifferentfromrocksandstreams:Theyarealive;we
cantalkintelligiblyaboutwhatisgoodorbadforatree,plant,orvegetable;andthey
canflourishordopoorly.Evenso,philosopherswhodiscussmoralrightsgenerallyhold
thatthisisnotenoughforplantstobesaidtohaverights.tohaverights,athingmust
havegenuineinterests,andtohaveinterests,mosttheoristscontend,athingmusthave
beliefsanddesires.Vegetativelife,however,lacksanycognitiveawareness.claimstothe
contraryarebiologicallyunsupportable.

Eveniftheplantworldlacksrights,canitstillhaveintrinsicvalue?canwestillhave
amoralobligationtorespectthatworldandnotabuseit?Oraretheonlymorallyrel-
evantvaluesthevariousinterestsofhumanbeingsandothersentientcreatures?Theseare
difficultquestions.amongphilosophersthereisnoconsensusonhowtoanswerthem.

OUR	TREATMENT	OF	ANIMALS

above a certain level of complexity, animals do have at least rudimentary cognitive
awareness.Noownerofacatordogdoubtsthathisorherpethasbeliefsanddesires.In
linewiththis,manycontemporaryphilosophersarguethatbecauseanimalshavegenu-
ineinterests,theyhavegenuinemoralrights—despitethefactthattheycannotclaim
their rights, that theycannot speak, thatwecannot reasonwith them,and that they
themselveslackamoralsense.animals,itismoreandmorewidelycontended,donot
havetobeequaltohumanbeingstohavecertainmoralrightsthatwemustrespect.

ratherthantalkingaboutanimals’rights,utilitarianswouldstressthathigherani-
malsaresentient—thatis,thattheyarecapableoffeelingpain.accordingly,therecanbe
nojustifiablereasonforexcludingtheirpleasuresandpainsfromtheoverallutilitarian
calculus.asJeremyBentham,oneofthefoundersofutilitarianism,putit:“Thequestion
isnot,cantheyreason?nor,cantheytalk?but,canthey suffer?”88Ouractionshave
effectsonanimals,andtheseconsequencescannotbeignored.Whenoneisdeciding,
then,whatthemorallyrightcourseofactionis,thepleasuresandpainsofanimalsmust
betakenintoaccounttoo.

Businessaffectsthewelfareofanimalsverysubstantially.Onewayisthroughexperi-
mentationandthetestingofproductsonanimals.criticssuchaspeterSingercontend
that thevastmajorityofexperimentsandtestscannotbe justifiedonmoralgrounds.
considerthe“LD50”test,whichusedtobethestandardmethodoftestingnewfood-
stuffs.Theobjectofthetestwastofindthedosagelevelatwhich50percentofthetest
animalswoulddie.Nearlyalltestanimalsbecameverysickbeforefinallysuccumbingor
surviving.Whenthesubstancewasharmless,hugedoseshadtobeforcedintotheani-
mals,untilinsomecasesthesheervolumekilledthem.89

Inprinciple,utilitariansarewillingtopermittestingandexperimentationonani-
mals,providedtheoverallresultsjustifytheirpainandsuffering.Notonlyisthisproviso
frequentlyignored,buthumanbeingstypicallydisregardaltogetherthepricetheanimals

Adopting a 
naturalistic ethic 
would change our 
way of looking at 
nature, but many 
philosophers are 
skeptical of the idea 
that nature has 
intrinsic value.

Many philosophers 
urge that animals 
have moral rights. 
Utilitarians, for their 
part, stress the moral 
necessity of taking 
into account animal 
pain and suffering.
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mustpay.considertheactionsofthepharmaceuticalfirmMerckSharpandDohme,
whichsoughttoimportchimpanzeestotestavaccineforhepatitisB.chimpsarean
endangeredspeciesandhighlyintelligent.capturingjuvenilechimpsrequiresshooting
themother.Oneanalystassessedthesituationthisway:

Theworldhasagrowingpopulationof4billionpeopleandadwindlingpopulationof
some50,000chimpanzees.Sincethevaccineseemsunusuallyinnocuous,andsincethe
diseaseisonlyrarelyfatal,itwouldperhapsbemorejustifthelargerpopulationcould
findsomewayofsolvingitsproblemthatwasnottothedetrimentofthesmaller.90

Factory	Farming
Business’slargestandmostdevastatingimpactonanimals,however,isthroughthepro-
ductionofanimal-relatedproducts—inparticular,meat.Manyofusstillthinkofour
chickenandbeefascomingfromsomethingliketheidyllicfarmspicturedinstorybooks,
wheretheanimalsroamcontentedlyandplaywiththefarmer’schildren.Butmeatand
eggproductionisbigbusiness:EveryyearintheUnitedStates10billionbirdsandmam-
malsareraisedandkilledforfood.91todaymostoftheanimalproductsweeatarefrom
factoryfarms.In1921,thelargestcommercialeggfarmhadaflockof2,000hensthat
ranlooseinalargepasture;todaythelargestcommercialflockcontains2.5millionbirds,
and80percentofthe440millionlayinghensarehousedin3percentoftheknown
chickenfarms.Thesebirdsliveinsmallmultitierwirecages.92

Layinghensthatarestuffedintotinycageswithseveralotherchickensnowproduce
over95percentofoureggs.Inthesecages,hensareunabletosatisfysuchfundamental
behavioralneedsasstretchingtheirwings,perching,walking,scratching,andnestbuild-
ing.Unsuitedforwirecages,theysufferfootdamage,feather loss,andotherinjuries.
Birdsare“debeaked”topreventpeckinginjuriesandcannibalismfromovercrowding.93

Ofthe95millionhogsborneachyearintheUnitedStates,80percentspendtheir
livesinintensiveconfinement.pigletsareweanedafteronlythreeweeksandplacedinwire
cagesortinycementpens.Oncetheyreach50pounds,theyaremovedintobare6-foot
stallswithconcrete-slattedfloors.Vealcalveshaveevenworselives.toproducegourmet
“milk-fed”veal,newborncalvesaretakenfromtheirmothersandchainedincratesmeas-
uringonly22inchesby54inches.Heretheyspendtheirentirelives.topreventmuscle
developmentandspeedweightgain,thecalvesareallowedabsolutelynoexercise;they
areunableeventoturnaroundorliedown.Theirspecialdietofgrowthstimulatorsand
antibioticscauseschronicdiarrhea,andthewithholdingofirontomaketheirmeatlight-
coloredmakesthemanemic.Thecalvesarekeptintotaldarknesstoreducerestlessness.94

Theindividualsinvolvedinthemeatandanimal-productsindustriesarenotbrutal,
but thedesire tocutbusinesscostsand toeconomize routinely leads to treatmentof
animalsthatcanonlybedescribedascruel.philosopherandanimalrightsadvocatetom
regandescribestheirtreatmentthisway:

Inincreasingnumbers,animalsarebeingbroughtinoffthelandandraisedindoors,in
unnatural,crowdedconditions—raised“intensively,”tousethejargonoftheanimal
industry....Theinhabitantsofthese“farms”arekeptincages,orstalls,orpens...
livingouttheirabbreviatedlivesinatechnologicallycreatedandsustainedenviron-
ment: automated feeding, automated watering, automated light cycles, automated
wasteremoval,automatedwhat-not.andthecrowding:asmanyas9hensincages
thatmeasure18by24inches;vealcalvesconfinedto22inchwidestalls;hogssimilarly

The desire of the 
meat and animal-

products industries 
to economize leads 

to their treating 
animals in ways that 
many reject as cruel 

and immoral.
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confined,sometimesintiersofcages,two,three,fourrowshigh.couldanyimpartial,
morallysensitivepersonviewwhatgoesoninafactoryfarmwithbenignapproval?95

Is	It	Wrong	to	Eat	Meat?
moral vegetariansarepeoplewhorejecttheeatingofmeatonmoralgrounds.Their
argumentissimpleandpowerful:Theraisingofanimalsformeat,especiallywithmod-
ernfactoryfarming,sacrificesthemostimportantandbasicinterestsofanimalssimply
tosatisfyhumantastes.americanseat,percapita,aphenomenalamountofmeat,by
someestimatesmorethantwiceasmuchasweateinthe1950s.chickenproduction
aloneisnowfivetimeswhatitwasin1960.Manypeopleeatmeatthreetimesaday.Our
preferenceforaBigMacoverasoybeanburgerisonlyamatteroftasteandculture,butit
accountsformanyofthe35millioncowsweslaughtereveryyear.96Theextrapleasurewe
believewegetfromeatingthehamburgercannotjustifythepricetheanimalsmustpay,
insistthemoralvegetarians.

Would itbewrongtoeatanimals thatwereraisedhumanely, likethosethatrun
around freely and happily in children’s picture books of farms? Unlike the lives of
animalsthatwedoinfacteat,thelivesofsuchhumanelyraisedanimals,beforebeing
abruptlyterminated,arenotpainfulones.Somephilosopherswouldcontendthatitis
permissibletoraiseanimalsforfoodiftheirlivesare,onbalance,positive.Othermoral
theoristschallengethisview,contendingthatatleasthigheranimalshavearighttolife
andshouldnotbekilled.

Thisdebateraisesimportantphilosophicalissues,butitisalsoratherhypothetical.
Giveneconomicreality,massproductionofmeatataffordablepricescurrentlydictates
factoryfarming,althoughincreasedconsumerconcernforanimalwelfarecouldconceiv-
ablychangethiseconomiclogic.Theimportantmoralissue,inanycase,istherealsuf-
feringandunhappylivesthatbillionsofcreaturesexperienceonthewaytoourdinner
tables.Thisoftenoverlookedaspectofenvironmentalethicsraisesprofoundandchal-
lengingquestionsforbusinessandconsumersalike.

There are hopeful signs that human attitudes toward animal suffering, in general,
andfactoryfarming,inparticular,arechanging.recently,Florida,arizona,Oregon,and
californiapassedlawsorconstitutionalamendmentsprohibitingtheconfinementofpreg-
nantpigsorcalvesraisedforveal.californiahasalsobegunrequiringlargercagesforegg-
layinghens.In2012,McDonald’sbeganrequiringitsporksupplierstophaseout“gestation
crates,”thetinypensthatconfinepregnantsows.Thecompanyalsoinsiststhatitseggsup-
pliersprovidetheirhenswithaminimumof72squareinchesoflivingspace.97Otherfast-
foodchainsarefollowingsuit.Formostamericanhens,thisisa50percentincrease,butit
fallswellshortoftheEuropeanrequirementthatallhenshaveatleast120squareinchesas
wellasaccesstoaperchandanestingboxtolaytheireggs.SomecompaniessuchasGoogle
havegoneastepfurther.Theircafeteriasnowserveeggsonlyfrom“cage-free”hens.and
in2005WholeFoodsMarkets(180stores)andWildOatsMarkets(80stores)becamethe
firstnationalgrocerychainstosellonlycage-freeeggsandeggproducts.

Ingeneral,however,othercountriesareaheadoftheUnitedStateswithrespectto
theirtreatmentofanimals.InEuropeitisillegaltotreatpregnantsowsorvealcalvesthe
waymostamericancompaniesdo.98InNewZealand,onecannotexperimentongreat
apesunlesstheresearchactuallybenefitstheapesandthisbenefitoutweighstheirdis-
comfortorsuffering.andGermanyhasamendeditsconstitutiontoincludetherightof
animalstobetreateddecently.99

summary
Through 

experimentation, 
testing, and the 

production of animal 
products, business 
has an enormous 

impact on the welfare 
of animals. The meat 
and animal-products 

industries rely on 
factory-farming 

techniques, which 
many describe as cruel 
and horrible. Because 
of these conditions, 
moral vegetarians 

argue that eating meat 
is wrong. There are 
signs that human 

indifference toward 
animal suffering and 

factory farming 
is changing.
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S T U D Y  C o r n e r
key terms and ConCepts

Clean Air Act (1970)
Clean Air Act Amendments of 

1990
Clean Water Act (1972)
cost-benefit analysis
ecological economics
ecology

ecosystem
Environmental Protection 

Agency (EPA)
externality (spillover)
free-rider problem
future generations
incentive approach

moral vegetarians
naturalistic ethic
pollution permits
pricing mechanisms
regulatory approach
right to a livable environment
tragedy of the commons

points to revieW

• progress against pollution since the Clean Air and Clean 
Water Acts (p. 241)

• ecological costs of producing beef, poultry, and pork  
(p. 242)

• what the reintroduction of wolves into Yellowstone 
illustrates about ecosystems (p. 243)

• Ehrlich’s two ecological rules (pp. 243–244)

• pollution and resource depletion as two aspects of the 
same problem (p. 244)

• meaning and implications of the tragedy of the commons 
(pp. 244–245)

• pollution as an externality (p. 245)

• why free riding and failing to internalize externalities are 
unfair (p. 246)

• difficulties of cost-benefit analysis (pp. 247–248)

• what’s new and different about ecological economics and 
estimates of “non-use value” (pp. 247–248)

• deep-rooted causes of environmental degradation 
(pp. 249–250)

• problems with the idea that those who benefit from 
environmental improvements should pay for them 
(pp. 250–251)

• four problems with regulations (pp. 252–253)

• the pros and cons of requiring old plants to meet new 
standards (p. 253)

• disadvantages of an incentive approach (p. 254)

• what many environmentalists find troubling about pollution 
permits (p. 255)

• why higher environmental standards may increase 
efficiency and productivity (pp. 255–256)

• disproportionate environmental impact of the United States 
(pp. 256–257)

• puzzles raised by the idea that future people have rights 
(p. 258)

• implications of the fact that our policies affect who is born 
in the future (pp. 258–259)

• utilitarian and Rawlsian approaches to future generations 
(p. 259)

• contrasting environmental ethics of William Baxter and 
Holmes Rolston (p. 260)

• Bentham on animal suffering (p. 261)

• why many consider factory farming cruel (p. 262)

• moral vegetarianism and the question of the morality of 
killing animals (p. 263)

• signs that attitudes toward animal suffering and factory 
farming are changing (p. 263)

for furtHer refleCtion

1. What do you see as our most pressing environmental problems, and what role can and should business play in addressing 
them?

2. Can companies be truly green, committed to sustainability, and economically viable?

3. Do only human interests matter morally, or is the natural world intrinsically valuable? In your view, is our current treatment of 
animals, in particular, factory farming, morally legitimate?
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tWenty-five miles or so outside of st. louis, 

Missouri, lies little Herculaneum, a town of only 2,800 people. 
Looming over the town’s economy and the local environment is 
the Doe Run Company’s lead smelter, which dates back to 1892 
and is the largest in the United States. For more than twenty 
years now, federal and state regulators have been after the 
 company for polluting. In 1991, they required Doe Run to replace 
the contaminated topsoil in the gardens of about ninety houses in 
the vicinity of its smelter. In 2001, a study found that 24  percent 
of the children under six living within a mile of the  company’s 
plant had dangerously high levels of lead in their blood.

Doe Run now has agreed to clean up the site and has 
started installing new pollution-control devices to prevent 
further contamination.100 In the meantime, however, environ-
mental investigators have found lead levels as high as 
300,000 parts per million on a road used by the plant’s 
trucks. Because of the health hazard that lead contamination 
poses, the state has put up signs warning residents of 
Herculaneum not to let children play outside, and the federal 
government is helping out by advising people to alter their 
diets to resist lead poisoning (the gist: Don’t drink tea but eat 
more liver, eggs, whole-grain bread, and ice cream). Not so 
surprisingly, many residents of Herculaneum find this sort of 
assistance insulting. Instead, they want the federal govern-
ment to step in, declare Herculaneum a Superfund cleanup 
site, and use federal funds to buy up the whole town. The 
Environmental Protection Agency (EPA), however, believes 
that adding Herculaneum to the long list of places seeking a 
Superfund buyout will only delay a solution.

The EPA is right not to exaggerate the speed with which 
Superfund projects move. When Congress created Superfund 
in 1980, sponsors of the legislation believed that the program 

could mop up the nation’s worst toxic dumps and other dan-
gerously polluted sites within five years and do so for a rela-
tively modest $1.6 billion, to be covered by sales taxes on 
chemical and petroleum-based products. Superfund was 
authorized to recover its costs from the polluters themselves 
and to use this money to pay for future cleanup efforts. In this 
way, Superfund would become self-financing, with industry, 
not the taxpayers, picking up the tab. But the hopes of 
Superfund’s sponsors have yet to be realized. Congress has 
repeatedly had to pour money into the program to keep it 
going; there are continual complaints about inefficient, top-
heavy administration, and to date only a portion of the coun-
try’s most environmentally damaged sites have been restored.

Moreover, Superfund has grown increasingly and stagger-
ingly expensive. Its cleanup efforts have become mired in 
lawsuits, with the resulting litigation costs climbing to the 
stars. The problem, many observers believe, goes back to the 
initial Superfund legislation, which permits the EPA to penal-
ize companies for dumping and polluting that was not illegal 
at the time it occurred. In addition, it makes individual pollut-
ers liable for the entire cleanup costs of toxic sites that may 
have been used by many other firms. Corporations dislike 
these liability principles, and they find it less expensive to 
resist the EPA in court than to pay up. “From the individual 
corporation’s perspective,” says David Morell, a toxic removal 
consultant and an expert on Superfund’s history, “lawyers’ 
bills are still cheaper than paying for an entire cleanup.” And 
he adds: “The longer you can stall—and convince yourself 
that you may never have to pay at all—the more the legal 
fees seem like a bargain.”

As a result, a flood of lawsuits has slowed Superfund’s 
cleanup efforts to a crawl while the costs of those efforts have 

Case 7.1

Hazardous Homes in Herculaneum
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ballooned. “The idea [behind Superfund],” Morell says, “was 
supposed to be ‘shovels first and litigation later.’ Instead, it 
has become ‘litigation first and shovels never.’” Many experts 
agree that Superfund has become a financial black hole. 
Legal fees, transaction costs, and administrative overhead 
associated with its cleanup projects are projected to exceed 
$200 billion. Others put the bill as high as $2,000 per 
 person—paid in price increases on countless everyday 
chemical and petroleum-based products. And this sum 
doesn’t pay for the removal of hazardous wastes; it covers 
only litigation-related costs.

According to critics, Congress has done little to solve the 
problems with Superfund, except to keep digging deeper into 
the national coffers to keep it going. However, Congress did 
exempt small businesses from Superfund liability if they 
 contributed only a relatively small amount of hazardous 
waste to a targeted site, and it required the EPA to consider a 
company’s ability to pay when negotiating a settlement. For 
its part, the EPA contends that it is making good progress. It 
reports that 1,306 or close to three-quarters of the toxic 
waste sites designated as National Priorities List Sites have 
been cleaned up. Still, every day of delay increases the clean   
up costs as waste from untreated sites seeps into the ground 
water and increases the size of the polluted area. “These 
sites are not like fine wine,” John O’Connor, director of the 
National Campaign Against Toxic Hazards, has explained. “They 
 get worse with age, and they get more  difficult and costly to 
clean up.”

Meanwhile, back in Herculaneum, Doe Run has—in 
accord with a plan drawn up with the state of Missouri—
purchased more than 130 local homes. Some of these it has 
torn down; others stand vacant. The buyouts have removed 
many young children from harm’s way, but they have given 
many blocks of Herculaneum an eerie ghost-town quality. 
Doe Run continues to operate its lead smelter, but despite 
advice and prodding from the Missouri Department of 
Natural Resources, the plant still regularly exceeds legally 
permissible limits on lead emissions, and Herculaneum 

remains one of only two places in the nation that fail to meet 
federal air standards for lead. Although it may be too late to 
help poor Herculaneum, those standards are getting tougher. 
In response to a lawsuit by an environmental group and a 
couple from Herculaneum, in 2008 the EPA significantly 
tightened air-pollution standards for lead—the first update 
in over thirty years.

disCussion Questions

1. Identify the values and describe the attitudes that 
have contributed to pollution problems like those 
at Herculaneum. How would you feel if you lived in 
Herculaneum?

2. Do individuals inside the company, now or in the past, 
bear responsibility for causing the environmental damage 
at Herculaneum, or is it only the company as a whole? 
Is that responsibility shared by anyone outside the com-
pany? Should families who moved to Herculaneum have 
known better?

3. Who should pay the costs of cleaning up Herculaneum—
the company? the town? the state of Missouri? the federal 
government? What if the cost of restoring Herculaneum 
exceeds Doe Run’s resources? In general, whose respon-
sibility is it to clean up the country’s hazardous pollution 
sites and waste dumps?

4. Was either the government or Doe Run morally required 
to buy the most contaminated homes? Should anything 
else be done for those families? What about the rest of 
the town—should Superfund purchase all of it?

5. Is it fair for Superfund to fine polluters for dumping or 
polluting that was legal at the time it occurred? Is it fair 
that each individual polluter have full liability for cleaning 
up environmental damage to which others also may have 
contributed? How might Superfund be made to work 
better?

6. With regard to pollution in general and the disposal of 
toxic wastes in particular, what are the obligations of indi-
vidual manufacturers and of society as a whole to future 
generations?
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it is referred to as brazil’s “valley of 

death,” and it may be the most polluted place on Earth. It 
lies about an hour’s drive south of São Paulo, where the 
land suddenly drops 2,000 feet to a coastal plain. More 
than 100,000 people live in the valley, along with a variety of 
industrial plants that discharge thousands of tons of pollut-
ants into the air every day. A reporter for National Geographic 
recalls that within an hour of his arrival in the valley, his chest 
began aching as the polluted air inflamed his bronchial tubes 
and restricted his breathing.101

The air in the valley is loaded with toxins—among them 
benzene, a known carcinogen. One in ten of the area’s factory 
workers has a low white-blood-cell count, a possible precur-
sor to leukemia. Infant mortality is 10 percent higher here 
than in the region as a whole. Of the 40,000 urban residents 
in the valley municipality of Cubatão, nearly 13,000 suffer 
from respiratory disease.

Few of the local inhabitants complain, however. For them, 
the fumes smell of jobs. They also distrust bids to buy their 
property by local industry, which wants to expand, as well as 
government efforts to relocate them to free homesites on a 
landfill. One young mother says, “Yes, the children are often ill 
and sometimes can barely breathe. We want to live in another 
place, but we cannot afford to.”

A university professor of public health, Dr. Oswaldo 
Campos, views the dirty air in Cubatão simply as the result of 
economic priorities. “Some say it is the price of progress,” 
Campos comments, “but is it? Look who pays the price—the 
poor.”102

Maybe the poor do pay the price of pollution, but there are 
those who believe that they should have more of it. One of 
them is Lawrence Summers, former director of the National 

Economic Council and a past president of Harvard University. 
He has argued that the bank should encourage the migration of 
dirty, polluting industries to the poorer, less-developed coun-
tries.103 Why? First, Summers reasons, the costs of health-
impairing pollution depend on the earnings forgone from 
increased injury and death. So polluting should be done in the 
countries with the lowest costs—that is, with the lowest 
wages. “The economic logic behind dumping a load of toxic 
waste in the lowest-wage country,” he writes, “is impeccable.”

Second, because pollution costs rise disproportionately as 
pollution increases, it makes sense to shift pollution from 
already dirty places such as Los Angeles to clean ones like 
the relatively underpopulated countries in Africa, whose air 
Summers describes as “vastly under-polluted.” Third, people 
value a clean environment more as their incomes rise. If other 
things are equal, costs fall if pollution moves from affluent 
places to less affluent places.

Critics charge that Summers views the world through “the 
distorting prism of market economics” and that his ideas are 
“a recipe for ruin.” Not only do the critics want “greener” 
development in the third world, but also they are outraged 
by  Summers’s assumption that the value of a life—or of 
increases or decreases in life expectancy—can be  measured 
in terms of per capita income. This premise implies that an 
American’s life is worth that of a hundred Kenyans and that 
society should value an extra year of life for a middle-level 
manager more than it values an extra year for a blue-collar, 
production-line worker.

Some economists, however, believe that Summers’s 
ideas are basically on the right track. They emphasize that 
environmental policy always involves trade-offs and that 
therefore we should seek a balance between costs and 

Case 7.2

poverty and pollution
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 benefits. As a matter of fact, the greatest cause of misery in 
the third world is poverty. If environmental controls slow 
growth, then fewer people will be lifted out of poverty by eco-
nomic development. For this reason, they argue, the richer 
countries should not impose their standards of environmental 
 protection on poorer nations.

But even if economic growth is the cure for poverty, other 
economists now believe that sound environmental policy is 
necessary for durable growth, or at least that growth and 
environmental protection may not be incompatible. First, 
environmental damage can undermine economic productiv-
ity, and the health effects of pollution on a country’s work-
force reduce output. Second, poverty itself is an important 
cause of environmental damage because people living at 
subsistence levels are unable to invest in environmental pro-
tection. Finally, if economic growth and development are 
defined broadly enough, then enhanced environmental qual-
ity is part and parcel of the improvement in welfare that 
development must bring. For example, 1 billion people in 
developing countries lack access to clean water while 1.7 
billion suffer from inadequate sanitation. Economic develop-
ment for them means improving their environment.

Still, rich and poor countries tend to have different envi-
ronmental agendas: Environmentalists in affluent nations 
worry about protecting endangered species, preserving bio-
logical diversity, saving the ozone layer, and preventing 
 climate change, whereas their counterparts in poorer coun-
tries are more concerned with dirty air, dirty water, soil 
 erosion, and deforestation. However, global warming—here-
tofore of concern mostly to people in the developed world— 
threatens to reverse the progress that the world’s poorest 
nations are gradually making toward prosperity. Or so con-
cludes a 2007 U.N. study.104 It offers a detailed view of how 
poor areas, especially near the equator, are extremely vulner-
able to the water shortages, droughts, flooding rains, and 
severe storms that increasing concentrations of greenhouse 
gases are projected to make more frequent, and the authors 
call on rich countries to do more to curb emissions linked to 
global warming and to help poorer nations leapfrog to energy 
sources that pollute less than coal and oil.

update

According to a World Bank report, environmental conditions 
have improved in Cubatão, where, thanks to state action and 
an aroused population, pollution is no worse today than in 
other medium-size industrial cities in Brazil. True, it’s no para-
dise, but some days you can see the sun, children are 
healthier, and fish are returning to the river (though their 
 tissues are laced with toxic metals).105

disCussion Questions

1. What attitudes and values on the part of business and 
others lead to the creation of areas like the “valley of 
death”?

2. Should the third world have more pollution, as Lawrence 
Summers argues? Assess his argument that dirty indus-
tries should move to poorer and less-polluted areas.

3. Some say, “Pollution is the price of progress.” Is this assertion 
correct? What is meant by “progress”? Who in fact pays the 
price? Explain the moral and the economic issues raised by 
the assertion. What are the connections between economic 
progress and development, on the one hand, and pollution 
controls and environmental protection, on the other?

4. Do human beings have a moral right to a livable environ-
ment? To a nonpolluted environment? It might be argued 
that if people in the “valley of death” don’t complain and 
don’t wish to move, then they accept the risks of living 
there and the polluters are not violating their rights. 
Assess this argument.

5. Assess the contention that people in the third world 
should learn from the errors of the West and seek devel-
opment without pollution. Should there be uniform, global 
environmental standards, or should pollution-control 
standards be lower for less-developed countries?

6. Even though they will probably be hit hardest by it, poor 
nations are less able than are rich countries to deal with 
the consequences of global warming. As a result, do rich 
nations owe to it to poorer nations to curb their own emis-
sions more than they otherwise would be inclined to do? 
Do they have an obligation to provide poorer nations with, 
or help them develop, greener industries and sources of 
energy? Explain why or why not.
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before ford publiCly unveiled tHe biGGest 

sport-utility vehicle ever, the Sierra Club ran a contest for the 
best name and marketing slogan for it. Among the entries 
were “Fordasaurus, powerful enough to pass anything on the 
highway except a gas station” and “Ford Saddam, the truck 
that will put America between Iraq and a hard place.” But the 
winner was “Ford Valdez: Have you driven a tanker lately?”106

Ford, which decided to name the nine-passenger vehicle 
the Excursion, was not amused. Sales of sport-utility vehicles 
(SUVs) exploded in the 1990s, going up nearly sixfold, and the 
company saw itself as simply responding to consumer demand 
for ever larger models. Although most SUVs never leave the 
pavement, their drivers like knowing their vehicles can go any-
where and do anything. They also like their SUVs to be big. 
Before the Hummer passed it, the Excursion was the largest 
passenger vehicle on the road, putting Ford well ahead of its 
rivals in the competition to build the biggest and baddest SUV. 
The Excursion weighs 8,500 pounds, equivalent to two midsize 
sedans or three Honda Civics. It is more than 6½ feet wide, 
nearly 7 feet high, and almost 19 feet long—too big to fit com-
fortably into some garages or into a single parking space.

Although the Excursion is expensive ($40,000 to $50,000 
when loaded with options), it is, like other SUVs, profitable to build. 
Because Ford based the Excursion on the chassis of its Super Duty 
truck, the company was able to develop the vehicle for a relatively 
modest investment of about $500 million. With sales of 50,000 to 
60,000 per year, Ford earns about $20,000 per vehicle.

Classified as a medium-duty truck, the Excursion is 
allowed to emit more smog-causing gases than do passenger 
cars. However, Ford says that the Excursion, with its 44- gallon 
gas tank, gets 10 to 15 miles per gallon and that its emission 
of pollutants is 43 percent below the maximum for its class. 

By weight, about 85 percent of the vehicle is recyclable, and 
20 percent of it comes from recycled metals and plastics. The 
company thus believes that the Excursion is in keeping with 
the philosophy of William Clay Ford, Jr. When he became 
chairman in September 1998, he vowed to make Ford “the 
world’s most environmentally friendly automaker.” He added, 
however, that “what we do to help the environment must suc-
ceed as a business proposition. A zero-emission vehicle that 
sits unsold on a dealer’s lot is not reducing pollution.”

The company, however, has failed to win environmentalists 
to its side. They believe that with the Excursion, the Ford 
Company is a long way from producing an environmentally 
friendly product. Daniel Becker of the Sierra Club points out that 
in the course of an average lifetime of 120,000 miles, each 
Excursion will emit 130 tons of carbon dioxide, the principal 
cause of global warming. “It’s just bad for the environment any 
way you look at it,” he says. John DeCicco of the American 
Council for an Energy-Efficient Economy agrees. He worries 
further that the Excursion is clearing the way for bigger and big-
ger vehicles. “This is the antithesis of green leadership.”

Stung by criticism of the Excursion, Bill Ford vowed to make 
the company a more responsible environmental citizen. Worried 
that, if automobile producers didn’t clean up their act, they 
would become as vilified as cigarette companies, in August 
2000 Ford promised it would improve the fuel economy of its 
SUVs by 25 percent over the next five years, smugly inviting 
other automakers to follow its green leadership. To this GM 
responded that it was the real green leader and “will still be in five 
years, or ten years, or for that matter twenty years. End of story.” 
When they aren’t bragging about their greenness, however, both 
companies continue to lobby Congress, and battle in the courts, 
against new mandates on emissions and fuel efficiency.107

Case 7.3

The fordasaurus
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update

Ford Motor Company failed to keep its promise to improve fuel 
economy by 25 percent by 2005, but it has now phased out the 
Excursion. After a five-year stint as president and CEO of Ford, Bill 
Ford remains chairman of its board of directors and is still hoping 
to push the company toward a greener future. Recently, the com-
pany introduced the Escape, an SUV that is a gas-electric hybrid, 
and Ford’s research-and-development people are working hard 
on developing a hydrogen engine. Still, Ford is filling the void left 
by the Excursion with an extra-long version of its Expedition.

Not only do gas guzzlers continue to roll out of Detroit’s 
assembly plants, but some of the automakers’ supposedly 
environmentally conscious efforts—consider the new Cadillac 
Escalade Hybrid—seem to be a sham. Perhaps that is not so 
surprising when one finds Bob Lutz, vice president of GM, 
stating in 2008 that hybrids like the Toyota Prius “make no 
economic sense” and that global warming “is a total crock of 
[expletive].” However, with higher gas prices and the average 
fuel economy of new vehicles sold in the United States no bet-
ter than it was twenty years ago, the backlash against SUVs is 
growing. Environmentalists have now been joined by con-
servatives, who in the aftermath of the wars in Iraq and 
Afghanistan, are worried about supporting Middle Eastern oil 
producers who fund terrorism, and by evangelical groups, 
whose bumpers stickers ask, “What would Jesus drive?”108

disCussion Questions

1. Are environmentalists right to be concerned about the 
environmental impact of SUVs? How do you explain the 
demand for ever larger passenger vehicles? Will higher 
gas prices change that?

2. In developing and producing the Excursion, was the Ford 
Motor Company sacrificing the environment to profits, or was 
it acting in a socially responsible way by making the Excursion 
relatively energy efficient for its vehicle class? If you had 
been on the board of directors, would you have voted for the 
project? Why or why not? Do Ford’s stockholders have a right 
to insist that it produce the most profitable vehicles it legally 
can, regardless of their environmental impact?

3. Assess William Clay Ford’s promise to make his company 
the “world’s most environmentally friendly auto-
maker.” What are the environmental responsibilities of 
automakers?

4. Is Ford Motor Company simply responding to consumer 
demand for large vehicles, or is it helping to shape and 
encourage that demand?

5. Should there be tighter pollution restrictions on SUVs? 
Should the government try to discourage the production 
and use of SUVs?

6. Is it moral or environmentally responsible to drive an SUV? 
What would Jesus drive?

dense forests of Coastal redWood trees 

once covered 2.2 million acres of southern Oregon and 
northern California. Today, only about 86,000 acres of 

 virgin redwood forest remain. Most of this is in public 
parks and preserves, but about 6,000 acres of old-
growth forest are privately owned—nearly all of it by 

Case 7.4

The fight over the redwoods
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the Pacific Lumber Company, headquartered in San 
Francisco.

Founded in 1869, Pacific Lumber owns 220,000 acres of 
the world’s most productive timberland, including the old-
growth redwoods. For years, the family-run company was a 
model of social responsibility and environmental awareness. 
Pacific Lumber paid its employees well, supported them in 
bad times, funded their pensions, and provided college schol-
arships for their children. It sold or donated nearly 20,000 
acres of forest to the public, and instead of indiscriminate 
clear-cutting, the company logged its forests carefully and 
selectively. Throughout its history, the company harvested 
only about 2 percent of its trees annually, roughly equivalent 
to their growth rate. After other timber firms had logged all 
their old-growth stands, Pacific Lumber had a virtual monop-
oly on the highly durable lumber that comes from the heart 
of centuries-old redwood trees.109

Because Pacific Lumber was debt-free and resource-
rich, its potential value drew attention on Wall Street, where 
the firm of Drexel Burnham Lambert suspected that the com-
pany was undervalued—and thus ripe for raiding. In 1985, 
Drexel hired a timber consultant to fly over Pacific Lumber’s 
timberland to estimate its worth. With junk-bond financing 
arranged by its in-house expert, Michael Milken, Drexel 
assisted Charles Hurwitz, a Texas tycoon, and his firm, 
Maxxam, Inc., to take over Pacific Lumber for $900 million. 
After initially resisting the leveraged buyout, the timber com-
pany’s directors eventually acquiesced, and by the end of the 
year Hurwitz and Maxxam had control of Pacific Lumber. At 
the time, Hurwitz was primary owner of United Financial 
Group, the parent company of United Savings Association of 
Texas. In exchange for Milken’s raising the money for the 
takeover of Pacific Lumber, Hurwitz had United Savings pur-
chase huge amounts of risky junk bonds from Drexel. Three 
years later, the savings and loan failed, and taxpayers were 
stuck with a bill for $1.6 billion.

The takeover of Pacific Lumber left Maxxam with nearly 
$900 million in high-interest debt. To meet the interest pay-
ments, Maxxam terminated Pacific Lumber’s pension plan 
and replaced it with annuities purchased from an insurance 
company owned by Hurwitz. Worse still, Maxxam tripled the 
rate of logging on Pacific Lumber’s lands, and it was soon 

clear that Hurwitz intended to log the now-famous 
Headwaters forest, a 3,000-acre grove of virgin redwoods—
the largest single stand of redwoods still in private hands “It 
was the reason we were interested in Pacific Lumber,” 
Hurwitz says. And one can see why. The value of the grove is 
astronomical: Milled into lumber, some of the trees are worth 
$100,000 each.

The potential lumber may be worth a fortune to Hurwitz, 
but environmentalists consider the Headwaters grove to be 
priceless as it is, and they stepped in to do battle with Hurwitz. 
They see the Headwaters forest with its 500- to 2,000-year-
old trees as an intricate ecosystem that took millions of years 
to evolve, a web of animals and plants that depend not just on 
living trees but also on dead, fallen redwoods that provide 
wildlife habitat and reduce soil erosion. Some of these activ-
ists—including Darryl Cherney, a member of the environmen-
tal group Earth First!—have devoted their lives to stopping 
Hurwitz. Earth First! is not a mainstream conservation organi-
zation; it has a reputation for destroying billboards, sabotaging 
bulldozers and lumber trucks, and spiking trees with nails that 
chew up the blades of saws. “Hurwitz is a latter-day robber 
baron,” Cherney claimed. “The only thing that’s negotiable . . . 
is the length of his jail sentence.”

Other environmental organizations opposed Hurwitz in 
court. The Sierra Club Legal Defense Fund and the Environ 
mental Protection Information Center filed sixteen lawsuits 
against Pacific Lumber, giving the company’s legal experts a 
run for their money. One of these suits bore fruit when a judge 
blocked the company’s plan to harvest timber in a smaller 
old-growth forest known as Owl Creek Grove. The legal rea-
son was protection of the marbled murrelet, a bird about the 
size of a thrush, which breeds in the forest and is close to 
extinction. The judge also noted that “after the logging of an 
old-growth forest, the original cathedral-like columns of trees 
do not regenerate for a period of 200 years.” Pacific Lumber 
appealed the Owl Creek decision, but the ruling was upheld a 
year later. However, at the same time, the company won the 
right to appeal to another court to be allowed to harvest tim-
ber in the larger Headwaters forest. Meanwhile, both conser-
vationists and a number of public officials were making 
strenuous efforts to acquire Headwaters and some surround-
ing redwood groves from Hurwitz.
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Some environmentalists, however, worried that too much 
attention was being directed toward saving the 3,000-acre 
Headwaters grove while leaving Pacific Lumber free to log the 
rest of its land with abandon. They were less concerned about 
the murrelets in particular or even the redwoods themselves; 
rather, what disturbed them was the dismantling of an ancient 
and intricate ecosystem—an irreplaceable temperate rain 
forest, home to some 160 species of plants and animals. 
Their aim was to build a new style of forestry based on values 
other than board feet of lumber and dollars of profit. They 
sought sustainable forest management and a new resource 
ethic devoted to rebuilding and maintaining habitats for coho 
salmon, the murrelet, the weasel-like fisher, and the northern 
spotted owl. As a first step, these conservationists called for 
protection, not just of the 3,000 Headwaters acres, but also 
for an area nearly twenty times that amount, called the 
Headwaters Forest Complex. This tract included all the 
ancient redwoods that Hurwitz owned and large areas of pre-
viously logged forest. “We have a vision that’s bigger than 
Headwaters,” said Cecelia Lanman of the Environ mental 
Protection Information Center.

Her vision was definitely more sweeping than that of the 
Pacific Lumber workers in Scotia, California, a village contain-
ing 272 company-owned homes. Because Hurwitz instituted 
stepped-up logging, which meant more jobs, his employees 
tended to side with him, not the environmentalists. Workers 
said that Hurwitz had reinvested more than $100 million in 
modernizing his mills and had kept up the tradition of paying 
college scholarships for their children. The environmentalists 
were the real threat, said one employee. “You’ve got a group 
of people who hate Mr. Hurwitz, and they’re using the 
Endangered Species Act and anything they can to hurt him. 
And we’re caught in the middle.”

update

In 1999, Hurwitz signed a deal negotiated by Senator Dianne 
Feinstein and Deputy Interior Secretary John Garamendi. In 
exchange for a 7,500-acre tract that includes the Headwaters 
grove and 2,500 additional acres of old-growth forest, the U.S. 
government and the state of California agreed to pay Pacific 
Lumber $480 million (half of what Hurwitz originally spent for 
the entire company with its 220,000 acres of timberland). The 

agreement banned logging for fifty years on 8,000 other acres 
of company land in order to safeguard the murrelet, and it set up 
buffer zones to protect the river habitats of endangered coho 
salmon and steelhead trout. A Habitat Protection Plan regulated 
how and where Pacific Lumber could harvest timber on the rest 
of its land. However, because Hurwitz transferred the $868 mil-
lion debt that still remained from his original hostile takeover of 
Pacific Lumber from Maxxam to Pacific Lumber itself, the com-
pany still needed to log as much as it could to make its interest 
payments.

Pacific Lumber, for its part, contended that state and fed-
eral agencies were so rigidly enforcing the habitat conserva-
tion plan that it couldn’t cut enough lumber to keeps its mills 
running, and in late 2001 it closed down Scotia’s 104-year-
old mill. “We are being strangled by the operating restraints,” 
said Robert Manne, president of Pacific Lumber, which are 
“not working to meet the company and its employees’ eco-
nomic needs.” To this complaint, conservationists and gov-
ernmental officials responded that Pacific Lumber, which 
continued to operate two smaller and much newer mills in 
neighboring towns, was scapegoating them for problems 
stemming from falling timber prices and the company’s 
depletion of its old-growth redwood groves by clear-cutting. 
According to Paul Mason, president of a local environmental 
organization, “The lumber market is right in the tank, and that 
takes a bite out of your profit margin. The company has been 
operating at an unsustainable level for a number of years.”

Whatever the exact cause, Pacific Lumber eventually 
declared bankruptcy, and in 2008, as part of a court- 
supervised reorganization plan, it was taken over by the 
Mendocino Redwood Company, a nine-year-old logging ven-
ture owned by Don and Doris Fisher, the founders of Gap. 
Environmentalists, state officials, and local residents were 
thrilled at the prospect of Pacific Lumber Company emerging 
from bankruptcy free of Hurwitz and Maxxam and able to 
reestablish itself as an environmentally responsible company 
practicing sustainable forestry. That’s because, as U.S. bank-
ruptcy judge Richard Schmidt explained, “MRC [is] an experi-
enced, environmentally responsible operator with a proven 
track record, and whose experience in operating timberlands 
and working cooperatively with government regulators was 
uncontroverted.”
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disCussion Questions

1. Does an ancient redwood forest have value other than its 
economic one as potential lumber? If so, what is this value, 
and how is it to be weighed against the interests of a com-
pany like Maxxam? Are redwoods more important than jobs?

2. Is it morally permissible for private owners to do as they 
wish with the timberland they own? Explain why or why 
not. What’s your assessment of Hurwitz? Is he a robber 
baron or a socially responsible businessperson, or some-
thing in between?

3. Were mainstream environmentalists right to try to thwart 
Hurwitz, or were they simply trying to impose their values on 
others? Does a radical group like Earth First! that engages 
in sabotage go too far, or do its ends justify its means?

4. Do we have a moral obligation to save old redwood 
forests? Can a forest have either moral or legal rights? 

Does an old-growth forest have value in and of itself, or is 
its value only a function of human interests? How valuable 
is a small but endangered species such as the murrelet?

5. Before its takeover by Hurwitz, did Pacific Lumber neglect 
its obligations to its stockholders by not logging at a faster 
rate? What would be a morally responsible policy for a 
timber company to follow? Do we need a new environ-
mental resource ethic?

6. How would you respond to the argument that there is no 
need to try to save the Headwaters (or any other private) 
forest because there are already tens of thousands of acres 
of old-growth redwood forest in parks and preserves?

7. Was the deal that the U.S. government and the state 
of California struck with Pacific Lumber a fair and 
reasonable one? Did the taxpayers end up paying too 
much, as environmentalists think? Was Pacific Lumber 
squeezed too hard? What about Scotia and its laid-off 
workers?

palm oil is one of tHose ubiQuitous but 

overlooked products that have a hundred different uses. 
It comes from the oil palm tree (Elaeis guineensis), which 
originated in West Africa, but which by the mid-1800s was 
discovered to grow well in Malaysia and other countries in 
Southeast Asia. Back then the oil was used for soap and to 
lubricate engines. By the mid-twentieth century, plantations 
dotted not only Malaysia but also Indonesia, which together 
now account for nine-tenths of the world’s supply of palm oil. 
Today, the oil finds its way into many processed foods and 
into consumer products like lipstick, shampoo, and shaving 

cream. Many Asian households cook with it, and recently it 
has come to be used as a biofuel.110

Demand has pushed prices high and increased the 
number of palm-oil plantations. That in turn has contributed 
to needed economic growth in the countries that produce it, 
which is good news for them. But environmental groups are 
alarmed by the spread of palm-oil production, viewing it as 
damaging to wildlife and hazardous to the planet. In past 
decades, the area under cultivation for palm oil has 
 mushroomed fifteenfold, eliminating peat land and forests in 
wide swathes of Malaysia and Indonesia. In fact,  deforestation 

Case 7.5

palm oil and its problems
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in Indonesia is so rapid that a recent U.N. report says that all 
of the country’s forests could be gone by 2022. Destroying 
forests and peat land to slake the world’s thirst for palm oil 
releases enormous quantities of carbon dioxide, thus contrib-
uting to climate change. In Sumatra and Borneo, palm-oil 
expansion also threatens the habitat of elephants, tigers, 
 rhinos, and orangutans.

Awareness of the problem led to the establishment of the 
Roundtable on Sustainable Palm Oil (RSPO), a consortium of 
growers, processors, food companies, and nongovernmental 
organizations that was set up in 2004 to prod the industry 
into producing “sustainable” palm oil, that is, oil that could be 
certified as having been produced “without undue harm to 
the environment or society,” in particular, without having 
involved the destruction of areas with “high conservation val-
ues.” These areas include not just primary-growth forests, 
but also secondary and degraded forests that are “important 
for environmental conservation and community well-being.” 
But the Roundtable proceeded slowly. The producers dragged 
their feet, and there wasn’t much demand for certified oil.

Frustrated at the slow progress, some environmentalists 
decided to take direct action. Greenpeace targeted Unilever, 
although the company uses only 4 percent of the world’s 
palm oil, because some of its well-known brands (like Dove 
soap) include palm oil. In 2008, protestors stormed the com-
pany’s London headquarters and demonstrated outside sev-
eral of its facilities around the world with banners displaying 
slogans like “Unilever: Don’t Destroy the Forests.” Greenpeace 
also went after Nestlé, posting a video on YouTube that fea-
tured the bloody finger of an orangutan inside one of the 
company’s Kit Kat candy bars.

Unilever quickly committed itself to using only palm oil 
certified as sustainable, and twenty other big companies, 
Procter & Gamble among them, rapidly followed suit. But 
Greenpeace wanted the company to go further and make 
sure that its suppliers weren’t breaking the law. Unilever 
agreed, but doing so turned out to be problematic. “We found 
that, in one way or another, all of our suppliers have techni-
cally infringed either RSPO standards or Indonesian law,” 
says Gavin Neath, a senior vice-president. “It isn’t as easy as 

saying just pick the best. We are not in a position to do that. 
The industry almost certainly has to go through fundamental 
change.”

Because it doesn’t buy all that much palm oil, Nestlé 
hadn’t anticipated being caught up in the controversy. A 
member of RSPO, it had been purchasing some sustainable 
oil but hadn’t planned to utilize only sustainable oil until 2015. 
After first trying to stop the Greenpeace video, the company 
buckled because of the public response. It suspended all 
purchases from Sinar Mas, an Indonesian conglomerate 
known to be involved in the illegal clearing of forests and peat 
land. And it went further, hiring an independent auditor to 
review its supply chain and enable it to avoid “high-risk plan-
tations or farms linked to deforestation.”

Besides bad publicity and badgering from environmental-
ists, one factor in the change of policy at Unilever and Nestlé 
may have been the attitudes of their employees, many of 
whom are concerned about environmental issues. As the 
Economist magazine explains, “For years companies have 
been saying that a commitment to corporate social responsi-
bility can improve the quality of staff that they can recruit. It 
follows that these recruits then care about the behavior of the 
company that employs them.”

Despite these victories for environmentalists, much of the 
palm-oil industry has paid little attention, in part, because 
environmentalists have focused on a few well-known Western 
companies while ignoring Asian companies altogether. 
Verifying sustainability is not as easy as it sounds either, 
because oil from different small plantations gets mixed 
together (and sustainable oil and unsustainable oil are indis-
tinguishable). An executive at one small cosmetics company, 
which has switched to coconut oil, says that there is “no such 
thing as sustainable palm oil: it doesn’t exist.” But for the 
world as a whole to get by with less palm oil is going to be 
expensive, and rival products also have some environmental 
drawbacks. On the other hand, deforestation is high on the 
agenda of the World Bank and United Nations, and various 
governments and nongovernmental organizations are getting 
involved. For example, a billion-dollar grant from Norway has 
induced Indonesia to declare a moratorium on clearing 

43075_ch07_ptg01_hr_239-275.indd   274 8/13/12   1:25 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chapter SeVeN  The environmenT      275

forestsandtosetup itsowncertificationbody.Someopti-
mistsarguethatincreasedproductivitycanenablethepalm-
oil industry in Indonesia to continue to expand without
destroyingmoreforests,butthatremainstobeseen.Inthe
meantime,theworld’sthirstforpalmoilremainsunslaked.

DISCUSSION QUESTIONS

1.	 Theword“sustainable”istossedaroundalot.Whatdoes
itmeantoyou?

2.	 Isitfairforenvironmentaliststosingleoutcompanieslike
UnileverandNestléthataremoresociallyresponsible
thanmostandwhicharerelativelysmallconsumersof
palmoil,oristhisjustifiedsimplyasamatterofstrategy?

3.	 Howfarmustcorporationsgotoensurethatthevarious
ingredientsusedintheirproductsareproducedinan

environmentallysatisfactoryway?Whatiftherearen’tany
trulysustainableoptions?

4.	 Canmonitoringandself-regulationbyindustrygroups
liketheRoundtableeffectivelyaddressenvironmental
issues,orwilloutsidepressurealwaysbeneeded?Was
Greenpeacerighttoactasitdid,orshouldithavetriedto
workwiththecompaniesinquestion?

5.	 Preventingdeforestationisimportant,butoncepreviously
forestedlandhasbeencleared,whethersixmonthsago
orsixtyyearsago,isthereanythingwrongaboutusingit
toproducepalmoilnow?

6.	 Usedasabiofuel,palmoilreducesourdependenceon
petroleum.Howdowebalancethatagainstdeforestation?

7.	 DevelopingcountrieslikeIndonesiaarerespondingto
increaseddemandforpalmoilbyWesternconsumers.Is
itfairtotheproducernationstorestricttheexpansionof
thisindustry?
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a manufacturer of vinyl replacement 

windows, Republic Windows and Doors had been in business 
in Chicago for more than forty years. On December 2, 2008, 
however, it abruptly announced that it was bankrupt. The fol-
lowing day the company told its 260 employees that it would 
permanently cease operations two days later, at which point 
their health coverage would end. The company also told the 
workers that they would not be receiving 
any severance pay or even their accrued 
vacation or sick pay.

Republic’s workforce is represented 
by a labor union, the United Electrical, 
Radio and Machine Workers of America, 
which immediately filed a complaint 
charging that the company had violated 
federal law by failing to give sixty day’s 
notice of a plant closure and that it owed 
the workers $1.5 million in severance and vacation pay and an 
extension of their medical benefits. Not content with this, how-
ever, Republic’s workers quickly took more drastic measures. 
In a move reminiscent of the famous Flint Sit-Down Strike of 
1936–37 that led to the unionization of the U.S. auto industry, 
they voted to take over the company’s plant and sit-in until 
their grievances were met. The country hadn’t seen anything 
like it for decades, and there was an outpouring of support 
for the workers. People came by the occupied factory to offer 
food and donations, the Chicago police declined to intervene, 

and President-elect Barack Obama publicly sided with the 
workers.1

Why the popular support for the workers, who after all 
were seizing private property? One reason is that Bank of 
America had halted Republic’s line of credit because of a 
downturn in sales and the harsh economic climate, thus mak-
ing it impossible for the company to stay in business. This 

infuriated people across the nation 
because Bank of America had recently 
received $25 billion from the federal 
government precisely in order to pro-
vide it with the funds to continue mak-
ing loans to businesses and thus help 
keep the country out of recession. And 
yet here was a real American company, 
one that still made things, and the bank 
was forcing it to go under. The sit-in 

became a rallying point for all those who resented the gov-
ernment’s bailing out Wall Street and the big banks while 
ordinary employees were left to fend for themselves. Then 
the public learned that Republic’s owners were not quite the 
innocent victims they claimed to be. Before declaring bank-
ruptcy, they had begun surreptitiously removing machinery 
from the factory and shipping it to a plant in Iowa belonging to 
a company that they had just purchased. Stopping the owners 
from gutting the factory was what really motivated Republic’s 
workers to take it over.

INTRODUCTION
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then the public learned 

that republic’s owners 
were not quite the innocent 
victims they claimed to be.
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ciV il  l iBerT ies  iN  The  Work pl ace
Employees have all sorts of job-related concerns. Generally speaking, they want to do 
well at their assignments, to get along with their colleagues, and to have their con-
tributions to the organization recognized. Their job tasks, working conditions, and 
wages, and the possibility of promotion are among the many things that occupy their 

Widespread media attention, demonstrations in Chicago 
and other cities, and political pressure resulted in the sit-in at 
Republic ending after just six days, when Bank of America and 
JP Morgan Chase agreed to loan Republic sufficient money to 
cover the workers’ severance pay, earned vacation pay, and 
an extension of their health benefits. Moreover, shortly after 
reading about the settlement, Kevin Surace, president and CEO 
of Serious Materials, a Sunnyvale, California, company that 
specializes in eco-friendly drywall and windows, decided to buy 
the plant. By March 2009 he had closed the deal and rehired all 
of Republic’s workers.2

learninG obJectiveS

This story has a happy ending. But employees do not always 
succeed in having their rights respected, and they are not 
always treated fairly by their employers. The moral issues are 

rarely as black-and-white, though, as they were at Republic 
Windows. Many of the moral dilemmas that arise in the work-
place, especially those concerning the civil liberties of employ-
ees and the personnel policies and procedures that govern 
hiring, firing, paying, and promoting them, are complicated and 
elude easy answer. This chapter looks at some of these issues, 
in particular:

1.	 The	state	of	civil	liberties	in	the	workplace

2.	 The	efforts	of	some	successful	companies	to	respect	the	
rights	and	moral	dignity	of	their	employees

3.	 The	moral	issues	that	some	key	personnel	matters—
hiring,	promotions,	discipline	and	discharge,	and	
wages—give	rise	to

4.	 The	role	and	history	of	unions	in	our	economic	system,	
their	ideals	and	achievements,	and	the	moral	issues	they	
raise

When Republic Windows and Doors announced 
bankruptcy and abruptly ceased operations, 
its workers occupied the plant. The discovery 
that Bank of America, the recent recipient of 
a  federal government bailout, had closed the 
company’s line of credit, making it impossible 
for it to continue operations, outraged many—
as did the subsequent revelation that the  
company’s owners had planned to strip the fac-
tory and move its machinery to another plant.
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day-to-day thoughts. aside from the actual work that they are expected to perform, 
employees, being human, are naturally concerned about the way their organizations 
treat them. Frequently they find that treatment to be morally deficient and complain 
that the organizations for which they work violate their moral rights and civil liberties.

consider Lynne Gobbell, a machine operator who was fired for displaying a 
Democratic bumper sticker on her car, or John Stone, a car salesman who was fired 
by his chicago-Bears-loving boss for wearing a Green Bay packers tie to work, or 
Gonzalo cotto, who lost his job as an aircraft factory worker for refusing to display an 
american flag at his workstation during a celebration of the Gulf War. Then there’s Louis 
Macintire. a chemical engineer at Dupont for sixteen years, he was canned for writing a 
novel. Several characters in the book inveigh against various management abuses at the 
novel’s fictional Logan chemical company and argue for a union for technical employ-
ees. Logan chemical superficially resembles Dupont, and some of Macintire’s supervi-
sors thought his veiled criticisms struck too close to home. cotto and Macintire tried 
suing their employers for violating their constitutional right of free speech, but the courts 
rejected their claims.3

The issue of free speech extends online, where companies have disciplined or 
discharged employees for the contents of their personal blogs or for comments on 
password-protected MySpace.com discussion boards. Dan Leone, a stadium worker, 
was fired by the philadelphia Eagles for posting a Facebook note (“Dam[n] Eagles r 
retarded”) after the team traded a particular player. and Delta air Lines sacked Ellen 
Simonetti for including mildly provocative photos of herself in a flight attendant’s uni-
form on her blog, even though she wrote under a pseudonym and concealed the identify 
of her employer. in her blog, rachel Mosteller, a North carolina reporter, wrote:

i really hate my place of employment. Seriously. Okay, first off. They have these stupid 
little awards that are supposed to boost company morale. So you go and do something 
“spectacular” (most likely, you’re doing your JOB) and then somebody says “Why 
golly, that was spectacular.” Then they sign your name on some paper, they bring you 
chocolate and some balloons. Okay two people in the newsroom just got it. FOr 
DOiNG thEir JOB.

The next day she was fired—even though in her blog she never identifies herself, her 
employer, her coworkers, or her location.4

cases like these illustrate what many see as the widespread absence of civil liberties 
in the workplace. “You should take your passport with you to work because all your 
rights as an american citizen disappear the second you walk through the office door,” 
contends Lewis Maltby, president of the National Workrights institute. Employees 
“think they have the protection of the Bill of rights; they think they have a right to free 
speech; they think they have a right to privacy; and they think they have a right to be free 
of arbitrary punishment,” he says. “and they’re right—except when they go to work.”5

David W. Ewing, former editor of Harvard Business Review, agrees. he sees the cor-
porate invasion of employees’ civil liberties as rampant and attacks it in scathing terms:

in most . . . [corporate] organizations, during working hours, civil liberties are a will-
o’-the-wisp. The constitutional rights that employees have grown accustomed to in 
family, school, and church life generally must be left outdoors, like cars in the parking 
lot. as in totalitarian countries, from time to time a benevolent chief executive or 
department head may encourage speech, conscience, and privacy, but these scarcely 

43075_ch08_ptg01_hr_276-315.indd   278 8/13/12   1:27 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chaptEr EiGht  The WoRkplAce (1): BAsic issues      279

can be called rights, for management can take them away at will. . . . it is fair to say 
that an enormous corporate archipelago has grown which, in terms of civil liberties, is 
as different from the rest of america as day is from night. in this archipelago . . . the 
system comes first, the individual second.6

two historical factors, in Ewing’s view, lie behind the absence of civil liberties and 
the prevalence of authoritarianism in the workplace. One of these factors is the rise of 
professional management and personnel engineering at the turn of the twentieth century, 
following the emergence of large corporations. This shaped the attitudes of companies 
toward their employees in a way hardly conducive to respecting their rights. as Frederick 
Winslow taylor, generally identified as the founder of “scientific management,” bluntly 
put it, “in the past, the man has been first. in the future, the system must be first.”

The other historical factor is that the law has traditionally given the employer a 
free hand in hiring and firing employees. in the nineteenth century, a tennessee court 
expressed this doctrine in memorable form. Employers, the court held, “may dismiss 
their employees at will . . . for good cause, for no cause, or even for cause morally wrong, 
without thereby being guilty of legal wrong.” Similarly, a california court upheld this 
traditional rule shortly before World War i, observing that the “arbitrary right of the 
employer to employ or discharge labor, with or without regard to actuating motives” 
is a proposition “settled beyond peradventure.” The U.S. Supreme court ratified this 
common-law principle in 1915, ruling that “an employer may discharge his employee 
for any reason, or for no reason.” This “is an essential element of liberty.”7

in addition, common law requires that an employee be loyal to an employer, acting 
solely for the employer’s benefit in matters connected to work. The employee is duty-
bound not to act or speak disloyally, except when in pursuit of his or her own interests 
outside work. it’s no wonder, then, that traditional employer–employee law has hardly 
been supportive of the idea of freedom of speech and expression for employees. against 
that background, the treatment of employees like Gonzalo cotto, Louis Macintire, or 
rachel Mosteller and the refusal of the courts to see a First amendment issue in cases like 
theirs are not surprising.

according to common law, then, unless there is an explicit contractual provision to 
the contrary—and only around 10 percent of american workers have such contracts8—
every employment is employment at will and either side is free to terminate it at any 
time without advance notice or reason. The common law, however, has been modified 
in important ways by congressional and state statutory provisions. The Wagner Act of 
1935 (discussed later in this chapter) was, in this respect, a watershed. it prohibited firing 
workers because of union membership or union activities. The Civil Rights Act of 1964 
and subsequent legislation prohibit discrimination on the basis of race, creed, national-
ity, sex, or age. Equally important, employees in the public sector—that is, in federal, 
state, and local government—enjoy certain constitutional protections on the job and can 
be fired only “for cause.” and many workers are protected by their union contracts from 
unjust dismissals.

Thus, today working people have protection against some forms of unjust termina-
tion, and many of them enjoy the assurance that they can expect due process and that 
at least some of their civil liberties and other moral rights will be respected on the job. 
“But,” writes clyde Summers in Harvard Business Review, “random individuals who 
are unjustly terminated are isolated and without organizational or political voice. For 
them the harsh common law rule remains.”9 as a result, every year an estimated 200,000 

The emergence of 
professional 
management and 
personnel 
engineering 
promoted workplace 
authoritarianism.

So did the 
employer’s traditional 
legal right to fire 
employees for no 
cause.

Summary
Writers such as David 
Ewing believe that too 

many corporations 
routinely violate the civil 

liberties of their 
employees. Historically, 

this authoritarianism 
stems from (1) the rise 

of professional 
management and 

personnel engineering 
and (2) the common-

law doctrine that 
employees can be 
discharged without 

cause (“employment  
at will”).
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employees are dismissed without cause.10 Granted, that represents only a small fraction 
of the total number of discharged employees, but it still means that arbitrary actions by 
employers seriously disrupt many people’s lives and that fear of dismissal is likely to have 
discouraged or intimidated even more employees from engaging in legitimate conduct or 
exercising their rights.

CURRENT TRENDS

The law is not static, however, and some courts have been willing in specific cases to 
break with tradition to protect employees’ rights of speech, privacy, and conscience. The 
U.S. Supreme court, for instance, has ruled that a state cannot deny unemployment 
benefits to employees who are fired because they refuse to work on their Sabbath day, 
even if they aren’t members of an organized religion.11 and in 1987, Montana became 
the first and so far the only state in the nation to enact legislation saying that workers 
cannot be fired without “good cause.” Even without explicit legislation, wrongfully dis-
missed employees frequently have legal recourse. Thus, for example, a federal jury held 
that Mobil chemical company had wrongfully dismissed one of its top environmental 
officials after he refused to perform acts that would have violated federal and state envi-
ronmental laws. The jury ordered Mobil to pay $375,000 in compensatory damages and 
$1 million in punitive damages.

But when Daniel Foley, district manager for interactive Data corporation, accu-
rately reported to his employer that his new boss was under investigation by the FBi for 
embezzling funds on a former job, he was dismissed for “inadequate performance” three 
months later, despite a seven-year record of positive work reviews and a recent $6,700 
bonus. Foley sued interactive Data for wrongful termination, but the california Supreme 
court decided that his dismissal did not violate the “public interest” and rejected his suit. 
and in 2006 the U.S. Supreme court ruled that the constitution does not protect pub-
lic employees from retaliation by their supervisors for things they say in the performance 
of their work duties. Deputy District attorney richard ceballos had urged his superiors 
to dismiss a pending criminal case because a police officer had allegedly lied to obtain a 
search warrant. his advice was rejected, and he was denied a promotion and transferred 
to a lesser position farther from his home. Writing for the majority in a 5-to-4 decision, 
Justice anthony M. Kennedy distinguished between statements public employees make 
“pursuant to their official duties” and those they make as citizens contributing to the 
“civic discourse.” The First amendment may sometimes protect the second category but 
not the first.12 (This decision concerns only public employees. For other employees, there 
is no general First amendment protection at all.)

Thus, although the law seems to be gradually changing, leaving the common-law 
heritage of employer-employee doctrine behind, recent legal developments are com-
plicated and not entirely consistent. The results not only depend on the details of each 
case but also vary from jurisdiction to jurisdiction and from court to court. as argued 
in chapter 1, however, our moral obligations extend beyond merely keeping within 
the law.

true, some businesspeople not only support employment at will as a desirable legal 
policy but also embrace it as a moral doctrine. They reject the normative  principle—
accepted by most ordinary people—that employees should be fired only for just cause, 
and they deny that employers have any obligations to their employees beyond those 

The law seems to be 
gradually moving 

away from 
employment at will, 

but our moral 
obligations are not 

limited to merely 
obeying the law.
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specified by law or by explicit legal contract. Their actions, if not their words, suggest 
that they view the people who work for them as lacking any meaningful moral rights, 
seeing them as fungible assets—as means rather than ends in themselves—to be used 
in whatever way is profitable. But nowadays that is a minority perspective. More and 
more corporations are coming to acknowledge, and to design institutional procedures 
that respect, the rights and moral dignity of their employees. Moreover, the firms 
taking the lead in this regard are often among the most successful companies in the 
country.

This fact cuts against the old argument that corporate efficiency requires employees 
to sacrifice their civil liberties and other rights between 9 and 5. Without strict discipline 
and the firm maintenance of management prerogatives, it has been claimed, our eco-
nomic system would come apart at the seams. an increasing body of evidence, however, 
suggests just the opposite. as Ewing writes:

civil liberties are far less of a threat to the requirements of effective management than are 
collective bargaining, labor-management committees, job enrichment, work participa-
tion, and a number of other schemes that industry takes for granted. Moreover, the 
companies that lead in encouraging rights—organizations such as . . . iBM . . . and Delta 
air Lines—have healthier-looking bottom lines than the average corporation does.13

COMPANIES THAT LOOK BEYOND THE BOTTOM LINE

although under no legal compulsion to do so, a small but growing number of compa-
nies encourage employee questions and criticisms about company policies affecting the 
welfare of employees and the community. Some companies foster open communica-
tion through regular, informal exchanges between management and other employ-
ees. Others, such as Delta air Lines, have top officials answer questions submitted 
anonymously by employees—in the absence of supervisors. Still others, such as General 
Electric, have a hotline for questions, worries, and reports of wrongdoing. Finally, 
some, like Dow chemical, open the pages of company publications to employee ques-
tions and criticisms.

Union contracts frequently require companies to set up grievance procedures and 
otherwise attempt to see that their members are guaranteed due process on the job. 
Some enlightened non-unionized companies do the same. Some companies—includ-
ing Johnson Wax, procter & Gamble, and aetna Life and casualty—go further. These 
companies have long followed no-layoff policies. So do Lincoln Electric and russell 
corporation, the sweatshirt and athletic-wear manufacturer. another example is 
hewlett-packard. a recession once reduced orders so much that hp management was 
considering a 10 percent cut in the workforce. Because laying off people was anathema, 
hp went a different route. it set up a working schedule of nine days out of ten for eve-
rybody in the company, from the cEO on down. The program stayed in place for six 
months, when orders picked up and the full ten-day schedule returned. “The net result 
of this program,” said William hewlett, “was that effectively all shared the burden of the 
recession, good people were not turned out on a very tough job market, and, i might 
observe, the company benefited by having in place a highly qualified work force when 
business returned.”14

Not only, then, is it a moral duty of companies to respect the rights and dig-
nity of their employees, in particular by acknowledging their civil liberties and 
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 guaranteeing them due process, but doing so can also work to the company’s benefit 
by enhancing employee morale and, thus, the company’s competitive performance. 
Summarizing volumes of research on human-resources management and organi-
zational behavior, professor Bruce Barry writes that “employees who perceive that 
workplace procedures are fair are more likely to be satisfied with their jobs, to be 
committed to the organization, and to make extra contributions over and above job 
requirements. Evidence also links these justice perceptions with better work per-
formance and with reduced levels of  negative behaviors, such as workplace theft.”15 
hence, there is little basis for the widespread belief that efficient management is 
incompatible with a fair workplace environment. in fact, the publicly traded firms 
on Fortune’s list of the 100 best companies to work for not only outperform the S&p 
500, they “wallop it.”16

“What i absolutely believe is that honoring the people who do the work can produce 
stunning results for the company,” says Sidney harmon, cEO of harmon international 
industries. “if the people in the factory believe there’s a real effort to help improve their 
skills, provide opportunities for advancement and job security, they can do things that 
will blow your mind.”17 Some business writers push this point even further. For example, 
robert Levering and Milton Moskowitz argue that

The authoritarian work style—long the standard operating procedure in business—
has failed. That failure is at the root of the poor performance of U.S. companies and 
massive layoffs in the [past]. When management is disconnected from the people who 
work in the company, it becomes easy to fire those people. and when workers are  
disconnected from what they do, it becomes easy not to care about the product or 
service.18

Of course, a company that does not sincerely consider employee rights to be of 
inherent moral importance is not likely to reap the benefits of enhanced business per-
formance. trust, as more and more management theorists are saying, is the key here, and 
employees can tell the difference between a company that has a genuine regard for their 
welfare and a company that only pretends to have moral concern.19

as mentioned in chapter 1 and elsewhere, whether we are speaking of companies 
or of individuals, acting morally is generally in one’s long-term interest: The lives of 
moral people tend to be more satisfying and good companies tend to prosper. There is, 
however, no guarantee that one will always benefit by doing the right thing. But, people 
or organizations that worry about whether doing the right thing will profit them or who 
act fairly and treat people decently only because they believe that doing so will advance 
their self-interest are unlikely to enjoy the benefits that accrue to those whose lives are 
genuinely governed by moral principle. Moreover, people or businesses who act ethically 
only because they believe it will pay off are likely to act unethically when they think that 
that will pay off.

So far, this chapter has affirmed that the workplace should provide an environ-
ment in which employees are treated fairly and their inherent dignity is respected, and 
it has argued that doing so can be perfectly compatible with a firm’s business goals. 
Though important, those points are generalities. They do not provide much guidance 
for dealing with the specific moral issues and dilemmas that arise day in and day out on 
the job. The remainder of this chapter and the next take a closer look at some of these 
issues.

Companies that 
respect employee 

rights and ensure a 
fair workplace tend 
to outperform other 

companies.

Summary
Some very successful 
companies have taken 
the lead in respecting 
employees’ rights and 

human dignity. 
Corporate profits and 
efficient management 
are compatible with a 

fair workplace 
environment.
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• • •

hir iNG
people make up organizations, and how an organization impinges on the lives of its own 
members is a morally important matter. One obvious and very important way organi-
zational conduct affects the welfare and rights of employees and potential employees 
is through personnel policies and procedures—that is, how the organization handles 
the hiring, firing, paying, and promoting of the people who work for it. These human-
resources procedures and policies structure an organization’s basic relationship with its 
employees. This section, on hiring, and the next three sections—on promotions, disci-
pline and discharge, and wages—look at some of the specific, morally relevant concerns 
to which any organization must be sensitive. Speaking generally, though, if a company’s 
personnel decisions are to be fair, they must reflect policies and procedures that are based 
on criteria that are job related, clear and accessible, and applied equally.

a necessary task for almost any business is hiring. Employers strive to hire people 
who will enable the organization to produce the products or services it seeks to provide 
or to promote its other goals. Furthermore, the courts have used the principle of neg-
ligent hiring to broaden the liability of an employer for damage or injury caused by its 
employees—even after regular hours and away from the job site. For instance, avis rent-
a-car was required to pay $800,000 after a male employee raped a female employee; the 
jury found that the company had been negligent in hiring the man without thoroughly 
investigating his background.20

in making hiring decisions, employers must be careful to treat job applicants fairly. 
Determining what this involves is not always easy, but companies that put applicants on 
a “do not hire” list based on unverified secondhand reports or the impressions of people 
outside the company who have met the applicant are probably acting unjustly.21 On the 
other hand, is it unfair when an applicant gets a leg up because he was referred by a cur-
rent employee or a friend of the hiring manager?22

to bring out some of the moral issues in hiring, let’s examine the principal steps it 
involves: screening, testing, and interviewing.

SCREENING

When firms recruit employees, they attempt to screen them—that is, to attract quali-
fied applicants who have a good chance of succeeding at the job and to weed out appli-
cants or potential applicants who are unlikely to work out. When done properly, job 
 screening ensures a pool of competent candidates and guarantees that everyone has been 
dealt with fairly; when done improperly, it undermines effective recruitment and invites 
injustices into the hiring process.

Screening begins with a job description and a job specification. a job description 
lists all pertinent details about the content of a job, including its duties, responsibilities, 
working conditions, and physical requirements. a job specification describes the quali-
fications an employee needs, such as skills, background, education, and work experi-
ence. Job descriptions and specifications must be complete and accurate. Otherwise, job 
candidates lack the necessary information for making informed decisions and can waste 
time and money pursuing jobs they are not suited for. in addition, disappointment and 
unfairness can result if a position is inaccurately described or wrongly classified.

Fair personnel 
policies and 
decisions must be 
based on criteria that 
are clear, job related, 
and applied equally.
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That sounds simple enough. But in an effort to attract strong job candidates, hiring 
officers can easily, perhaps even unintentionally, begin to exaggerate what the job offers 
in regard to opportunities, travel, the ability to work from home, the budget one will 
control, and so on. and exaggeration can grow into blatant distortion. One recruiter 
offers this sample lexicon: “character building” means that the job stinks, “mentor-
ing” translates into babysitting your staff, and “work team environment” denotes noisy 
cubicles.23 Exaggerations like these may start innocently, but some businesses clearly and 
intentionally cross the line—for example, by deliberately misclassifying hourly workers 
as salaried employees to avoid paying them overtime.24

Wrongful Discrimination
One of the main moral concerns in screening is to avoid wrongful discrimination. For 
several decades, the law has forbidden discrimination against individuals on the basis of 
age, race, national origin, religion, or sex, and these factors should never be alluded to in 
job specifications or recruitment advertisements. chapter 11 discusses the moral issues 
surrounding job discrimination, but it’s clear that basing employment decisions on such 
factors almost always excludes potential employees on non-job-related grounds. Firms 
must therefore be careful to avoid job specifications that discriminate subtly (“excellent 
opportunity for college student”) or employ gender-linked job terminology (e.g., “sales-
man” rather than “salesperson” or “waiter” rather than “server”) that may discourage 
qualified candidates from applying.

bona fide occupational qualifications (bfoQs) are job specifications to which 
the civil rights law does not apply. But BFOQs are very limited in scope. There are no 
BFOQs for race or color, and in the case of sex, BFOQs exist only to allow for authen-
ticity (a male model) and modesty (a woman for a women’s locker room attendant). in 
line with this, the Equal Employment Opportunity commission (EEOc) filed a sex 
discrimination lawsuit against the restaurant chain hooters, well known for its buxom 
“hooter Girl” waitresses, for hiring only women as servers. hooters resisted the decision, 
claiming that the job position is legitimately defined as one that makes sex relevant. after 
some unfavorable publicity (for one thing, no men had complained of discrimination), 
the EEOc quietly dropped the suit.

in validating job specifications, firms are not permitted to rely on the preferences of 
their customers as a reason for discriminatory employment practices. For example, the 
fact that for decades airline passengers were accustomed to being attended to by young 
female flight attendants and may even have preferred them could not legally justify 
excluding men from this occupation. Similarly, a court has ruled that the fact that 20 
percent of Domino’s customers have a negative reaction to pizza deliverymen with beards 
does not constitute a substantial business justification for the company’s no-beards rule. 
The EEOc holds that such rules discriminate against black men, who sometimes suffer 
from a genetic skin disorder that makes shaving difficult and painful.

Since congress passed the americans with disabilities act (ada), which became 
effective for all firms with fifteen or more employees in 1994, employers must be care-
ful not to screen out disabled applicants who have the capacity to carry out the job. The 
aDa is intended, among other things, to protect the rights of people with disabilities 
to obtain gainful employment, and it forbids employers from discriminating against 
employees or job applicants with disabilities when making employment decisions. 

Summary
Fairness in personnel 
matters requires that 
policies, standards, 

and decisions affecting 
workers be directly job 
related, based on clear 
and available criteria, 
and applied equally.
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Employers must also make “reasonable accommodations” for an employee or a job 
applicant with a disability as long as doing so doesn’t inflict “undue hardship” on the 
business.

although the general moral imperative here is clear, in practice applying these con-
cepts and making the appropriate determinations can be difficult. respect for the rights 
of people with disabilities may sometimes have to be balanced against expense to the 
company or inconvenience to other employees, but the expense or inconvenience has to 
be very great indeed if it is to outweigh the moral injury and financial loss being borne 
by the person who is denied a job opportunity because of disability. There are other 
gray areas, too. For example, the aDa doesn’t protect employees or job applicants who 
are addicted to drugs, but is it wrongful discrimination for a company to refuse to hire 
someone it had forced to resign two years earlier because of substance abuse but who is 
now rehabilitated?25

When screening potential employees, companies must also be careful to avoid 
unfairly excluding applicants on the basis of language, physical appearance, or lifestyle. 
and they should not automatically screen out potential employees because they lack 
qualifications that aren’t really necessary or, contrariwise, are “overqualified,” or because 
they have a gap in their employment history.

Language
Bilingual ability (English-Spanish, English-Vietnamese) may be a justifiable job specifi-
cation in some areas of the United States, where such skills can be essential for successful 
job performance. But employers need to be aware of the danger of creating unneces-
sary specifications for a position, especially if they risk discriminating on the basis of 
national origin. although the ability to communicate effectively in English is a common 
workplace requirement, it can impede the employment prospects of some workers. The 
EEOc has ruled in several cases that disqualifying a job applicant because the applicant 
has a pronounced foreign accent is unlawful national-origin bias unless it can be proved 
that the accent would hinder the job seeker’s ability to perform the job. in line with this 
principle, the U.S. court of appeals in San Francisco determined that a heavy Filipino 
accent was a legitimate basis for rejecting an applicant for a job at a state department of 
motor vehicles office that required dealing with the public, even though the plaintiff had 
scored higher than all other candidates on a written examination.26

Physical Appearance
after one day, a Georgia employer changed its mind about a new employee because she 
“was overweight and had large breasts” and hired a smaller woman with less experience 
instead.27 Though perfectly legal, the employer’s conduct was morally questionable; at 
the very least, it was offensive and humiliating. in a handful of american cities, however, 
local ordinances prohibit discrimination against those who are short or overweight. On 
that basis, Jennifer portnick brought a case against a San Francisco franchise of Jazzercise, 
a dance-fitness company. portnick, who is 5 feet 8 inches tall and weighs 240 pounds, 
had applied for a job as an aerobics instructor, but Jazzercise rejected her application 
because it required instructors to have a “fit appearance.” after the city of San Francisco 
sided with portnick, Jazzercise revised its job criteria and now agrees that “it may be 
 possible for people of varying weights to be fit.”28

When screening job 
applicants, 
employers should 
avoid excluding 
applicants for 
reasons that may be 
unfair or ill 
considered.
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Lifestyle
Some employers wade into morally troubling waters by screening job applicants on the 
basis of lifestyle. For example, Multi-Developers inc., a Georgia-based real-estate com-
pany, won’t hire anyone who engages in recreational activities that are “high risk”—like 
motorcycling, skydiving, motor racing, mountain climbing, or flying one’s own plane. in 
indianapolis, Best Lock corporation won’t employ anyone who admits to taking even an 
occasional alcoholic drink. Other companies, such as turner Broadcasting System, flatly 
refuse to hire smokers.29 More and more companies are following suit.30 They usually 
claim that doing so saves them money because employees who smoke have more health 
problems than nonsmokers. But many smokers resent being discriminated against as 
individuals on general statistical grounds. They suspect that what really underlies such 
policies is a holier-than-thou disapproval of smoking.

Educational Requirements
ill-considered educational requirements are also potentially objectionable. requiring 
more formal education than is truly needed for a job is unfair to less-educated candi-
dates who, as a result, aren’t even considered for the position. One of them might, in 
fact, turn out to be the best person for the job, which means that the firm also stands 
to lose.

The other side of the coin is to deny an applicant consideration because he or she 
seems “overqualified” in education or experience. “i’d never feel comfortable putting a 
really high-level candidate into a lower-level position,” says one information-technology 
recruiter. “We don’t want to take you on if we think you might jump ship.”31 to avoid 
getting flagged as overqualified, however, some job seekers now play down their cre-
dentials by omitting advanced degrees from their résumés, changing lofty job titles, 
shortening descriptions of work experience, or omitting awards or other significant 
achievements. after sending out 100 copies of her résumé in search of receptionist work 
and receiving no responses, Kristin Konopka dropped her master’s degree and teaching 
experience from her résumé. The slimmed-down version quickly brought her three call-
backs and two interviews. On the other hand, recruiters and hiring officers are worried 
about people dumbing down their résumés. “how do i know i can trust them later down 
the road if there’s something on their résumé they decided to take off so they could have 
a better chance of getting a job?” asks one.32

to avoid hiring someone who may become bored or frustrated by the job or who is 
likely to depart for greener pastures at the first opportunity, firms are justified in raising 
the issue. But they shouldn’t proceed on the basis of assumptions that may be unwar-
ranted. The employment ranks are filled with people successfully doing jobs for which 
they are technically overqualified.

Gap in Employment History
as traditional gender roles change, more and more men are leaving the work world for 
personal reasons, such as to help raise children while their wives complete professional 
training. These men often face obstacles when they return to work. Employers assume 
that a man who quit work once for personal reasons may do so again. Thus, discontinu-
ity of employment cuts some men off from job consideration, as it has so often done to 
women.

Summary
Misleading job 

descriptions and 
inaccurate job 

specifications deny 
applicants the 

information they need 
to make informed 

occupational 
decisions. Ordinarily, 

sex, age, race, national 
origin, and religion  

should not enter into 
personnel decisions. 

Discrimination against 
the disabled is now 

expressly forbidden by 
law. Screening on the 

basis of language, 
physical appearance, 
lifestyle, ill-considered 

educational 
requirements, or gaps 
in employment history 

may also be unfair.
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“The hurdles men face returning to the job market are about three times greater” 
than those faced by women, says charles arons, president and chief executive officer 
for casco industries, a Los angeles–based employment and recruiting firm. “There isn’t 
a male i know of in an executive position who would accept raising kids as a legitimate 
excuse for not working for three years.” Thomas Schumann, director of selection and 
placement for Dayton-based Mead corporation, agrees. “if other qualified candidates 
are available,” he says, “my guess is that a personnel manager would go with somebody 
who doesn’t raise that question.”33

certainly, employers in highly technical or rapidly changing fields are warranted 
in suspecting that an individual’s career interruption may have left him (or her) out of 
touch. But to automatically disqualify a candidate because of that seems arbitrary and 
unfair.

TESTING

testing is an integral part of the hiring process, especially in large firms. tests are gener-
ally designed to measure the applicant’s verbal, quantitative, and logical skills. aptitude 
tests help determine an applicant’s suitability for a job; skill tests measure the applicant’s 
proficiency in specific areas, such as writing ability, data entry, or arithmetic; personal-
ity tests help determine the applicant’s maturity and sociability. in addition, some firms 
engaged in the design and assembly of precision equipment administer dexterity tests to 
determine how nimbly applicants can use their hands and fingers.

to be successful, a test must be valid. test validity refers to whether test scores 
correlate with performance in some other activity—that is, whether the test measures 
the skill or ability it is intended to measure. Just as important, tests must be reliable. 
test reliability refers to whether test results are replicable—that is, whether a subject’s 
scores will remain relatively consistent from test to test (so that a test taker won’t score 
high one day and low the next). clearly, not all tests are both valid and reliable. Many 
are not able to measure desired qualities, and others exhibit a woefully low level of 
forecast accuracy. Some companies use tests that haven’t been designed for their par-
ticular situation. Legitimizing tests can be an expensive and time-consuming project, 
but if tests are used, the companies using them are obliged to ensure their validity and 
reliability.

Even when tests are valid and reliable, they can be unfair—for example, if the tests 
are culturally biased or if the skills they measure are irrelevant to job performance. The 
U.S. Supreme court took a stand on this issue in 1971 in the case of Griggs v. Duke 
Power Company.34 The case involved thirteen african-american laborers who were denied 
promotions because they scored low on a company-sponsored intelligence test involving 
verbal and mathematical puzzles. in its decision, the court ruled that the civil rights 
act prohibits employers from requiring a high school education or the passing of a gen-
eral intelligence test as a prerequisite for employment or promotion without demonstrat-
ing that the associated skills relate directly to job performance. The Griggs decision makes 
it clear that if an employment practice such as testing has an adverse impact (or unequal 
effect) on minority groups, then the burden of proof is on the employer to show the job-
relatedness or business necessity of the test or other procedure. Duke power company 
couldn’t do that.

in the aftermath of Griggs and other cases, many U.S. firms retreated from admin-
istering pre-employment tests because of doubts about their legal validity. in recent 

Even tests that are 
valid and reliable can 
be unfair if culturally 
biased or irrelevant 
to job performance.
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years, though, testing has made a comeback in both the public and the private sectors. 
today, millions of job applicants are putting pencil to paper, or sitting down in front of 
a computer screen, to take skills tests, leadership tests, personality tests, loyalty tests, and 
tests to determine accident proneness—even tests to predict what an applicant’s cowork-
ers will think of him or her after a year on the job.35 Management, of course, is seeking 
through testing to gain a potentially more productive group of workers whose skills 
match more closely the requirements of the job. The supposed objectivity of tests is often 
illusory, however. chapter 9 will have more to say about testing when it discusses privacy, 
but clearly putting too much faith in tests can lead to arbitrary employment decisions, 
decisions that are unfair to candidates and not in the best interests of the company. test 
results should therefore be treated as, at most, only one measure in an overall evaluative 
process. indeed, many experts believe that even the best tests cannot substitute for face-
to-face interviews.

INTERVIEWING

When moral issues arise in interviewing, they almost always relate to the manner in 
which the interview was conducted. human-resources experts rightly caution against 
rudeness, coarseness, hostility, and condescension in interviewing job applicants. in 
guarding against these qualities, personnel managers would do well to focus on the 
humanity of the individuals who sit across the desk from them, mindful of the very 
human need that has brought those people into the office. This is especially true when 
the interviewer might not otherwise identify closely with the person being interviewed 
because of cultural or other differences. interviewers must exercise care to avoid thought-
less comments that may hurt or insult the person being interviewed—for instance, 
a passing remark about a person’s physical disability or personal situation (a single par-
ent, for instance). a comment that an unthinking interviewer might consider innocent 
or even friendly could be experienced as distressing or intrusive by the person across the 
table. For example, it can be very uncomfortable for candidates when interviewers ask, 
as a surprising number of them do, about their political affiliation or how they intend 
to vote.36

roland Wall, a job placement counselor for individuals with disabilities, describes 
taking a developmentally disabled client, with an iQ of about 70, for a job interview. The 
personnel manager emerged from the room in which Wall’s client was taking an initial 
test along with several other job applicants. The personnel manager asked Wall where his 
client was and was amazed to learn that she had gone in along with the others for testing. 
“really?” he said. “i didn’t see one in there.” This personnel manager is probably more 
sensitive about people with disabilities than many employers, given his willingness to 
interview Wall’s client, yet he assumed that because she was mentally retarded, the appli-
cant would look a certain way—would look like “one.”37

Even though everyone suffers from conscious and unconscious biases and stere-
otypes, interviewers should strive to free themselves as much as possible from these “idols 
of the mind,” as the English philosopher Francis Bacon (1561–1626) called them. as 
Bacon put it: “The human understanding is like a false mirror, which, receiving rays 
irregularly, distorts and discolors the nature of things by mingling its own nature with 
it.”38 in short, we view things, people included, through the lens of our own preconcep-
tions. interviewers need to keep this fact in mind. panel interviews with a uniform list of 

Summary
A test is valid if it 

measures what it is 
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reliable when it 
provides reasonably 
consistent results. 

Tests that lack validity 
or reliability are unfair. 

Tests may also be 
unfair if they are 

culturally biased or if 
the skills they measure 
do not relate directly to 

job performance.

Interviewers should 
try to free themselves 

from unconscious 
biases, stereotypes, 
and preconceptions.

43075_ch08_ptg01_hr_276-315.indd   288 8/13/12   1:27 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chaptEr EiGht  The WoRkplAce (1): BAsic issues      289

questions for all applicants can also help increase objectivity. That technique, however, 
wouldn’t have helped the exceptionally well-qualified applicant who was turned down 
for a vice presidential position at a West coast sports company because he wore a dark, 
three-piece suit to the interview. his casually dressed interviewers simply took it for 
granted that he wouldn’t fit into their laid-back operation.39

proponents of the new but increasingly popular situational interview claim that 
it predicts future job performance more accurately than a standard interview does and 
also more accurately than résumé analysis, personality assessments, or pen-and-paper 
tests.40 in situational interviews, job candidates have to engage in role playing in a 
mock office scenario. For example, they might have to face a company manager pre-
tending to be a disgruntled customer. The company’s interviewers watch and assess the 
candidates’ performance: how they process the information given by “the customer,” 
how they decide to handle the situation, the words they choose, even their body lan-
guage. proponents of the technique believe that job candidates have a harder time 
putting on a false front during a situational interview than in a standard interview, but 
there’s no escaping the fact that biases and preconceptions can affect the interviewers’ 
assessment of the likely job performance of different candidates based on their role-
playing skills.

• • •

proMoT ioNs
it’s no secret that factors besides job qualifications often determine promotions. how 
long you’ve been with a firm, how well you’re liked, whom you know, even when you 
were last promoted—all these influence promotions in the real business world. as with 
hiring, the key moral ideal here is fairness. Nobody would seriously argue that promot-
ing the unqualified is fair or justifiable. it’s a breach of duty to owners, other employees, 
and ultimately the general public. But many reasonable people debate whether promot-
ing by job qualification alone is the fairest thing to do. are other criteria admissible? if 
so, when, and how much weight should those criteria carry? These are tough questions 
with no easy answers. to highlight the problem, we consider seniority, inbreeding, and 
nepotism, three factors that sometimes serve as bases for promotions.

SENIORITY

Seniority refers to longevity on a job or with a firm. Frequently job transfers or pro-
motions are made strictly on the basis of seniority, but this policy can be problematic. 
imagine that personnel manager Manuel rodriguez needs to fill the job of quality-con-
trol supervisor. carol Balke seems slightly better qualified for the job than Jim turner, 
except in one respect: turner has been on the job for three years longer than Balke. 
Whom should rodriguez promote to quality-control supervisor?

The answer isn’t easy. Those who’d argue for carol Balke—opponents of seniority—
would undoubtedly claim that the firm has an obligation to fill the job with the most-
qualified person. in this way, the firm is best served and the most qualified are rewarded. 
Those advancing turner’s promotion—proponents of seniority—would contend that 
the company should be loyal to its senior employees, that it should reward them for 

Summary
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faithful service. in this way, employees have an incentive to work hard and to remain 
with the firm.

When company policies indicate what part seniority should play in promotions and 
job transfers, the problem abates but does not vanish. We can still wonder about the moral-
ity of the policy itself. in cases in which no clear policy exists, the problem begs for an 
answer.

The difficulty of the question is compounded by the fact that seniority in itself does 
not necessarily indicate competence or loyalty. Just because Jim turner has been on the 
job three years longer than carol Balke does not prove that he is more capable or dedi-
cated to the company. Of course, in some instances seniority may be a real indicator 
of job qualifications. a pilot who has logged hundreds of hours of flying time with an 
airline is more qualified for captaincy than one who hasn’t.

Then there’s the question of employee expectations. if employees expect sen-
iority to count substantially, management can injure morale and productivity by 
overlooking it. true, worker morale might suffer equally should seniority alone 
determine promotions. ambitious and competent workers might see little point in 
refining skills and developing talents when positions are doled out strictly on the 
basis of longevity.

Because work situations vary, specifying what part, if any, seniority ought to 
play in promotions seems impossible—all the more reason, therefore, for manage-
ment to consider carefully its seniority policies. Of paramount importance is that 
management recognize that it must seek both to promote those who are capable and 
qualified and who will perform well and to honor employees who have made pro-
longed and constructive contributions to the organization. a policy that provides for 
promotions strictly on the basis of qualifications seems heartless, whereas one that 
promotes by seniority alone seems mindless. The challenge for management is how 
to blend these dual responsibilities in a way that is beneficial to the firm and fair to 
all concerned.

INBREEDING

all the cautions about seniority apply with equal force to inbreeding, the practice of 
promoting exclusively from within the firm. in theory, whenever managers must fill 
positions, they should look to competence—that is, the ability to perform the job in 
question, regardless of whether the candidate is inside or outside the firm. in this way 
management best fulfills its responsibilities to the organization.

in practice, however, managers must seriously consider the impact of outside recruit-
ment on in-house morale as well as their obligations to current employees. although 
outsiders can bring a fresh perspective and even shake up a stagnant company culture, 
insiders can resent being passed over for advancement. This is natural. Years of loyal 
service, often involving personal sacrifice, create a unique relationship between employer 
and employee and, with it, obligations of gratitude and respect. The eighteen years that 
christina Zhuy has worked for National textile establish a relationship between her and 
the firm that does not exist between the company and an outsider it may be considering 
for the job Zhuy seeks. Some would argue that when determining promotions manage-
ment has a moral obligation to remember this loyalty as well as the possible negative 
effects on company morale of ignoring it, especially when outside recruitment departs 
from established policy.
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NEPOTISM

nepotism (from the Latin word for nephew) is the practice of showing favoritism to 
relatives and close friends. Suppose a manager promotes a relative, her niece, say, strictly 
because of the relationship between them. Such an action would raise a number of moral 
concerns, chief among them disregard of managerial responsibilities to the organization 
and of fairness to other employees.

Not all instances of nepotism raise serious moral concerns. For example, when a firm 
is strictly a family operation and has as its purpose providing work for family members, 
nepotistic practices are generally justified. Moreover, many people believe that it is unfair 
to exclude a person from consideration for a job or for a promotion just because he or 
she is a relative or friend of someone in the company. in fact, advest Group, a brokerage 
firm, traditionally brings sons and daughters into the organization. “Good work ethics 
seem to run throughout families,” says senior vice president robert rulevich.41 But that 
is probably a minority view. today, it is more common for companies to prohibit the 
employment of relatives or, at least, to restrict such employment to avoid situations in 
which one relative is supervising another.

When it comes to senior executives, however, the matter may be different, because 
there’s a long list of well-known, publicly traded companies that employ in lucrative 
positions the wives, children, and in-laws of their top managers or board members.42 The 
companies in question contend that they hire and promote only on the basis of merit, 
but it’s difficult to disagree with charles Elson of the center for corporate Governance, 
who says, “it just doesn’t look right.” “it creates the appearance of a conflict of inter-
est,” adds Nell Minnow of the corporate Library, a research firm focusing on corporate 
governance issues. “The burden of proof is on the company to prove it’s an arms-length 
transaction, and that’s hard to do.”43

Even when a friend, a relative, or a spouse of a manager or some other high-ranking 
employee is qualified for a position or deserving of promotion, the decision can hurt 
company morale, breed resentment and jealousy, and create problems with regard to 
future placement, scheduling, or dismissal of the person. it can make him or her an 
object of distrust and hostility within the organization and even discourage qualified 
outsiders from seeking employment with the firm.

• • •

Disc ipl iNe  aND D ischa rGe
For an organization to function in an orderly, efficient, and productive way, manag-
ers and personnel departments establish guidelines for employee conduct based on 
such performance factors as punctuality, dependability, efficiency, cooperativeness, 
and adherence to the dress code and to other rules. This is not the place to examine the 
morality of specific rules and regulations; the organization’s treatment of employees 
when infractions occur is our focus here. For example, it’s one thing to speak with a 
person privately about some infraction and quite another to chastise or punish the per-
son publicly. also, trying to correct someone’s behavior on a graduated basis, from oral 
warning to written reprimand to suspension or other punishment prior to dismissal, is 
different from firing someone for a first mistake. The point is that although discipline 

Summary
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necessarily a measure 
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and discharge are inevitable and, indeed, necessary aspects of organizational life, they 
raise concerns about fairness, noninjury, and respect for persons in the way they’re 
administered.

TWO BASIC PRINCIPLES

to create an atmosphere of fairness, one in which rules and standards are equally applied, 
the principles of “just cause” and “due process” must operate. Just cause requires that 
reasons for discipline or discharge deal directly with job performance. For example, Best 
Buy was probably justified in firing two Denver employees for tackling a shoplifter out-
side the store (who subsequently brandished a knife and escaped), even though they were 
celebrated as heroes in the local press.44 it might not have been good public relations, 
but like most big retailers the company has strict rules about approaching suspected 
shoplifters in order to minimize the risk of violence. On the other hand, aic Securities 
lacked just cause for terminating with one day’s notice an experienced employee with a 
good record because he had been diagnosed as having brain cancer.45 and it’s difficult 
to see why smoking in your car on company property is just cause for dismissal, even 
though you can be fired for it at two Motorola plants in illinois.46 Of course, distin-
guishing between a job-related and a non-job-related issue is not always easy and can be 
controversial.

in addition, how a person behaves outside work is often incompatible with the 
image a company wishes to project. Does the organization have a right to discipline its 
employees for off-the-job conduct—for example, the doctor who was fired by his hMO 
for criticizing it on a talk show and at an industry conference?47 The answer depends 
largely on the legitimate extent of organizational influence over individual lives—that 
is, on where precisely the company’s legitimate interests stop and one’s private life 
begins. Such concerns raise complex questions about privacy that are explored further in 
chapter 9.

The second principle related to fair worker discipline and discharge is due process, 
which refers to the fairness of the procedures an organization uses to impose sanctions 
on employees. Of particular importance is that the rules be clear and specific, that they 
be administered consistently and without discrimination or favoritism, and that work-
ers who have violated them be given a fair and impartial hearing. Due process requires 
both the hearing of grievances and the setting up of a step-by-step procedure by which an 
employee can appeal a managerial decision.

DISMISSING EMPLOYEES

it is useful to distinguish among four types of discharge. firing is for-cause dismissal—
the result of employee theft, gross insubordination, release of proprietary information, 
and so on. termination results from an employee’s poor performance—that is, from 
his or her failure to fulfill expectations. layoff usually refers to the temporary unem-
ployment experienced by hourly employees and implies that they are “subject to recall.” 
position elimination designates the permanent elimination of a job as a result of work-
force reduction, plant closing, or departmental consolidation.

Before dismissing an employee, management should follow a rational and 
 unbiased decision-making process and analyze carefully the reasons leading to that 
decision. The organization must ask itself whether its treatment of the employee 

Just cause and due 
process are essential 
to the fair handling of 

disciplinary issues.
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 follows the appropriate procedures for that 
type of discharge, as those procedures are 
outlined in the employee handbook, in a 
collective bargaining agreement, or in a 
corporate policy statement. in addition, 
the company must guard against preferen-
tial treatment. have there been employees 
who behaved in the same way but were not  
let go?

Even even-handedness and strict com-
pliance with established procedures may not 
ensure fairness. For example, unless it is stated 
otherwise in a contract or employees have 
union representation, a company may not 
(depending on the type of case and where it 
occurs) be legally obligated to give reasons for 
firing an employee or to give advance notice. 
Employers who terminate someone without 
notice or cause may have been strictly faith-
ful to contractual agreement or to established 
practice. But have they been just? have they 
acted morally?

in answering those questions, it’s help-
ful to distinguish between two employer 
responsibilities. Employers bear the respon-
sibility of terminating the employment of 
workers who fail to fulfill their contractual 
obligations, but they also are obliged to ter-
minate these workers as painlessly as pos-
sible. in other words, although employers 
have the right to fire, this does not mean 
they have the right to fire an employee in 
whatever way they choose. Because  firing 
can be psychologically as well as financially 
devastating to employees, management should take steps to ease its effects. Moreover, 
crass firings hurt a company’s reputation and impair its ability to attract top-notch  
employees.48

The literature on personnel management provides many suggestions for handling 
the discharge of employees compassionately and humanely, ranging from the recommen-
dation not to notify employees of termination on Fridays, birthdays, wedding anniver-
saries, or the day before a holiday, to various steps to respect the terminated employee’s 
privacy and dignity.49 a company should not notify employees of their dismissal by 
e-mail,50 nor should it give a longtime employee a pink slip, as General Dynamics did, 
on the day he returned to work after burying his six-year-old son.51 and, certainly, no 
employer should do what John patterson, former head of Ncr, a computer company, 
once did. he fired an underperforming executive by taking his desk and chair outside, 
dousing it with kerosene, and setting it on fire in front of the poor man.52 as a matter of 

Employers have the 
right to discharge 
employees who 
perform 
inadequately, but 
they should try to do 
so as painlessly as 
possible.

The 2009 movie Up in the Air relates the story of a corporate downsizer. What 
ethical obligations do you believe companies have to employees they terminate?
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policy, some companies routinely have security personnel immediately escort terminated 
employees out of the building to avoid their causing trouble, but this is demeaning and 
should be avoided except in unusual circumstances. Even when an employee is fired for 
misconduct, the company must be careful not to defame the person.

One obvious thing employers can do to ease the trauma of firing is to provide suf-
ficient notice. although federal law requires companies to give sixty days’ advance notice 
of plant closings, many companies ignore this legal obligation. Whenever employers 
have reason to suspect that employees will react to notice of their terminations in a 
hostile, destructive way, sufficient notice might merely take the form of severance pay. 
Morally speaking, what constitutes sufficient notice of termination depends primarily 
on the nature of the job, the availability of similar jobs, and the employee’s length of 
service—not to mention the type of discharge and the reasons for it. ideally, the length of 
notice should be spelled out in the work contract, as should the firm’s policy with regard 
to severance pay and the maintenance of health insurance and other benefits after the 
end of employment.

For most people who have to do it, firing a worker is painfully difficult. to help 
managers with this unpleasant task, some large companies have counselors to help 
discharged employees deal with their emotions. Other companies seek the services of a 
displacement firm. For a fee, the firm sends in a specialist to work with the discharged 
employee to assess personal strengths and weaknesses, analyze the causes of the dis-
missal, and start planning a job search. Some companies grant laid-off staff continued 
access to employee-assistance programs that provide hotlines or counseling to deal with 
stress, depression, marital discord, and money problems.53 They also try to include 
former employees in alumni networks, which can help them make new contacts and 
find jobs.

companies that provide displacement and other services to discharged employees 
believe that doing so reduces resentment and possible litigation. aiding terminated 
employees can prevent them from damaging a company’s reputation with clients or 
potential future employees, and it can enhance the productivity and morale of employ-
ees who remain. Self-serving interests aside, however, companies that assist discharged 
employees and treat them with dignity deserve recognition for their attempt to ease the 
anguish of those who must fire and to help those who are terminated salvage both their 
interrupted careers and their self-respect.

today, with downsizing, outsourcing, and economic recession combining to elimi-
nate jobs, moral management requires careful study of responsibilities to workers. it’s 
debatable whether Valiant Networks, a consulting company, did that. after laying off 
nearly one hundred workers, it asked them to return half of the bonuses they’d received 
six months earlier. Those bonuses were contingent on the employees staying with the 
company for a year—which the axed employees hadn’t done.54 When weighing their 
responsibilities to discharge employees, companies need to remember that termination 
of employment affects not only workers but their families and the larger community as 
well. it is impossible here to specify further what measures can or should be taken to 
ease the effects of displacement. Different circumstances suggest different approaches. 
Whatever the specific situation, though, firms have a moral obligation to terminate 
workers only for just cause and as a last resort, to follow due process and fair organi-
zational procedures, and to treat dismissed employees as humanely as possible.

Summary
Most moral issues in 
employee discipline 

and discharge concern 
how management 
carries out these 

unpleasant tasks. Just 
cause and due 

process are necessary 
for fair treatment. To 

ease the trauma 
associated with 

discharge, employers 
should provide 

sufficient warning, 
severance pay, and 

perhaps displacement 
counseling.
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• • •

WaGes
Every employer faces the problem of setting wage rates and establishing salaries. From 
the moral point of view, it is obvious that firms should pay a fair or just wage, but 
what constitutes such a wage? too many variables are involved to say with mathemati-
cal precision what a person should be paid for a particular job. The contribution to the 
firm, the market for labor and products, the competitive position of the company, the 
bargaining power of the firm and unions, seasonal labor fluctuations, and individual 
needs all conspire to make a simple answer impossible. The issue is further compli-
cated by the fact that remuneration can also include health care, retirement benefits, 
perquisites like tips or a company car, and bonuses, commissions, and other incentive 
awards.

although some writers believe that a fair wage is whatever an employee is willing 
to accept,55 the moral issues are more complex than that. in an ethical organization 
the basis of remuneration should be distributive justice, with a wage and salary system 
that centers on the employee’s value to the business—his or her contribution to the 
 organization—and not on extrinsic, non-job-related considerations such as being a 
single parent or a relative of the cEO.56 in addition, salary judgments should be made 
on criteria that are clear and publicly available and that are impersonally or objectively 
applied. consideration of the following seven factors can provide the well-intentioned 
business manager with some ethical guidelines and help minimize the chances of setting 
unfair wages and salaries:

1. What is the law? Federal law requires that businesses pay at least the minimum 
wage, but many of the nation’s garment-sewing shops fail to do so. Since 1938, 
the federal Fair Labor Standards act has required employers to pay overtime for 
every hour worked beyond forty in a week—a law that is violated when compa-
nies force employees to work off the clock or skip meal breaks.57 The Fair Labor 
Standards act doesn’t apply to executives, professionals, and other white-collar 
workers, but as more and more office tasks become standardized, the old blue-
collar/white-collar divide is blurring and a person’s job title may not reveal what 
he or she really does. as a result some companies violate the law by failing to pay 
required overtime to certain office workers, technical and support personnel, 
accountants, mortgage brokers, store managers, and even stockbrokers.58 Other 
companies violate wage laws when they misclassify workers as independent con-
tractors, deny employees legally mandated benefits, or fail to distribute tips or 
other gratuities to them.59

2. What is the prevailing wage in the industry? The salaries given for similar positions 
in the industry can provide some direction for arriving at a fair wage, but this factor 
is not a moral barometer, and relying on it can be problematic. For example, when 
the Jackson, Mississippi, police department raised the pay of junior officers to stop 
their being poached by better-paying municipalities, the older and more senior 
officers, whose salaries were higher, charged age discrimination because they were 
left out.60 Were they justified in doing so?

Salaries should 
center on an 
employee’s value to 
the business and be 
based on clear, 
publicly available 
criteria that are 
applied objectively. 
The following seven 
considerations are 
important.
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3. What is the community wage level? Some communities have a higher cost of living 
than others. For example, it is more expensive to live in New York city than in 
Little rock. This is one reason many cities or counties and about a dozen states have 
enacted “living-wage” ordinances that raise the federal minimum wage by up to 
several dollars an hour. These days the concept of a community wage level includes 
not only basic maintenance but also medical coverage. in line with this, some states 
have begun publishing the names of companies with the most employees eligible 
for public health care programs in an attempt to shame them into improving health 
benefits.61

4. What is the nature of the job itself? Some jobs require more training, experience, 
and education than others. Some are stressful or very demanding, physically or 
emotionally. Some jobs are downright dangerous; others are viewed as demeaning 
or intrinsically undesirable. risky, disagreeable, or unskilled jobs often attract the 
least-educated applicants and the most desperate for work, thus leading to possible 
worker exploitation. although it is impossible to draw a precise correlation between 
the nature of the job and what someone should be paid, a relationship exists that 
must be taken into account.

5. is the job secure? What are its prospects? Employment that promises little or no 
security fails to fulfill a basic need of employees. in such cases employers should 
seek to compensate workers through higher pay, better fringe benefits, or both. a 
secure job with a guarantee of regular work and excellent retirement benefits (such 
as a civil service position) may justify a more moderate wage. in addition, a rela-
tively low salary may be acceptable for a job that is understood to be a stepping-
stone to better positions inside the organization.

6. What are the employer’s financial capabilities? What can the organization afford 
to pay? a start-up company with minimal cash flow and a narrow profit margin 
may be unable to pay more than a minimum wage. a mature company with a 
secure market position might easily afford to pay better wages.

7. What are other employees inside the organization earning for comparable 
work? to avoid discrimination and unfairness in setting wage rates, it is impor-
tant to look at what the organization is already paying its present employees for 
work of a similar nature. Gross salary disparities that are not warranted by the 
nature of the work, the experience required, or other objective considerations can 
also hurt employee morale.

Guidelines 6 and 7 have recently come to the fore as both employees and stock-
holders have begun scrutinizing the benefits and perks paid to top management. 
Studies have found that huge salary imbalances between those at the top and their 
employees create resentment: The greater the differential grows, the more employee 
loyalty declines and the more turnover increases.62 That information will come as no 
surprise to employees of itt, who saw the company lavish $10.4 million on chairman 
rand araskog and $5.3 million on president Bob rowman the very same year that it 
fired 125 of the 200 workers at company headquarters in order to save $20 million.63 
at the same time, most stockholders are getting tired of seeing company profits go to 
executives and not to them. indeed, when one considers the astronomical salaries and 
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bonuses that executives on Wall Street and at the big banks awarded themselves in 2008 
after they had run their companies into the ground and left shareholders and taxpay-
ers holding the bag, then their “executive compensation” begins to look like little more 
than looting.

two final factors are of equal importance with Guidelines 1 through 7. The first 
is job performance. Some people work harder or are more talented, and thus accom-
plish more for the organization. Most businesses rightly seek to recognize and award 
achievement. Like an employee’s base salary, however, bonuses and other awards must 
relate to business performance and be a function of criteria that are measurable and 
objectively applied. The second factor is how the wage agreement was arrived at. a fair 
wage presupposes a fair work contract, and the fairness of a work contract requires free 
negotiation and the informed and mutual consent of both employer and employee. 
When there’s a surplus of workers eager and able to perform a given job, the employer 
enjoys a strong bargaining advantage. in situations where that advantage is great and 
workers are truly desperate for employment, the fairness of the work contract may be 
called into question.

Employees are motivated by many things. One of them is the desire to be fairly 
treated. Feeling that they have been reasonably rewarded for their efforts is crucial 
to people’s self-esteem. Besides helping management discharge one of its prime 
moral responsibilities, establishing fair wages can enhance the work environment 
and remove a potential source of job dissatisfaction. This fact may help explain why 
economists have found that, year in and year out, firms paying the highest wages are 
the most profitable.64 costco, for example, which pays significantly better wages and 
provides more generous benefits than does Walmart, is also more profitable, and its 
employees are more loyal and productive.65 Likewise, business is booming at the cloth-
ing company american apparel, which, in an industry characterized by sweatshops, 
pays its workers $13 an hour along with overtime, health insurance, and subsidized 
lunches. (it even pays its mostly Latino workers while they take English classes on the 
premises.)66 But nobody surpasses Semco, the Brazilian company, which lets workers 
set their own hours and pay. its revenue increased from $35 million to $212 million 
in just six years.67

A LIVING WAGE

as mentioned earlier, many cities or counties and a handful of states have passed “living-
wage” laws that raise the legally mandated minimum wage above federal requirements, 
sometimes by several dollars an hour. in most cases, these laws apply only to businesses 
with city contracts, but a few cities have extended them to cover all businesses above 
a certain size in the city’s jurisdiction. in this context, a living wage is the amount of 
money a full-time employee needs to afford the necessities of life, support a family, and 
live above the poverty line.

although there are different ways to determine what constitutes a living wage, 
the concept connects to Guideline 3 above because the amount of money in question 
will vary from community to community. Still, almost everywhere in the country it 
is impossible for a person who works full-time but earns only the federally required 
minimum to pull himself or herself out of poverty, let alone support a family. This 
fact galvanizes the living-wage movement. its supporters argue that employers have 

Two other factors are 
equally important.
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a moral obligation to pay a living wage, and they ground their case on the utilitarian 
injunction to promote human welfare, on the Kantian principle of respect for human 
dignity, or on the commonsense idea that some wages are so low as to be inherently 
exploitative.

Opponents of a mandated living wage argue that it is bad policy. They say that it 
is hard on local companies because it raises the cost of doing business. it can also cost 
taxpayers money because local government must pay more for the goods and services it 
uses. Moreover, raising the price of anything inevitably lowers the demand for it. hence, 
opponents argue, living-wage laws only serve to reduce the number of jobs. They also 
contend that living-wage advocates exaggerate the number of employees trying to sup-
port families on the minimum wage. Many low-wage workers are teenagers, living at 
home. raising their wages won’t help to reduce poverty. Moreover, they argue, if poverty 
is the issue, then this problem should be addressed by government programs, not by 
interfering in the marketplace and setting wages by fiat.

Standard economic theory affirms the principle that raising the minimum wage will, 
other things being equal, lower the demand for minimum-wage labor, thus putting some 
people at the bottom end of the scale out of work. These people also may be hurt if higher 
wages attract more skilled people to compete for those jobs. The real world, however, is 
complicated, and empirical evidence suggests that, in practice, increasing the minimum 
wage does not necessarily cost jobs or hurt the poor more than it helps them.68 Living-
wage advocates also insist that even if those laws do lead to some job loss, it is still wrong 
to offer people employment that does not meet this standard. it is worth it for a commu-
nity to have better-paying jobs even if there are fewer jobs as a result. Moreover, advocates 
of living-wage laws contend that business really can afford to pay better wages and that in 
this day of growing economic inequality it is important to pressure them to do so.

• • •

l a Bor  uNioNs
This chapter and chapter 9 are concerned with a number of moral issues that arise in the 
workplace between employer and employees, but no discussion of the workplace should 
overlook one institution that has done much to shape employer–employee relations in 
modern economies, influencing the terms and conditions of employment and shaping 
the environment in which people work—namely, labor unions. accordingly, this section 
briefly examines the history and economic role of unions, the ideals that motivate them, 
and some of the moral dilemmas they raise.

HISTORY OF THE UNION MOVEMENT

in a famous remark, Franklin D. roosevelt said that free and independent labor 
unions are characteristic of a free and democratic modern nation. Many economists 
and  students of the union movement go on to give it primary credit for raising the 
standard of living and increasing the security of working people in the United States. 
They argue that almost all the benefits enjoyed by employees today, whether they 
happen to be in unions or not, can be traced to union victories or to union-backed 
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legislation. at the same time, the higher wages, paid vacations, health benefits, retire-
ment programs, and increased job security that unions have brought have, in turn, 
contributed to social stability in the country and, through enhanced demand, to eco-
nomic growth itself. Yet as the history of the labor movement reveals, employers have 
opposed unionization and union demands at almost every step of the way—often 
with violence.

Just as the roots of capitalism can be traced to the handicraft guilds, so the earliest 
efforts of american unionism can be found in the craft unions of the eighteenth century. 
at that time, groups of skilled artisans—carpenters, shoemakers, tailors, and the like—
formed secret societies for two basic reasons: to equalize their relationship with their 
employers and to professionalize their crafts. They agreed on acceptable wages and work-
ing hours and pledged not to work for any employer who didn’t provide them, and they 
set minimal admission standards for their crafts. They also agreed to keep their allegiance 
secret—and for good reason. Until the second half of the nineteenth century, the courts 
frequently convicted workers of criminal conspiracy merely for joining together, even if 
no strike or other illegal activity took place.

Labor historians generally consider the Knights of Labor, established in 1869, 
to be the first truly national trade union. The Knights endeavored to call together all 
workers, skilled and unskilled, black and white, male and female, into one mighty 
association. The Knights were followed by the american Federation of Labor (aFL). 
Founded in 1886, the aFL united the great national craft unions, such as iron- and 
steelworkers, boilermakers, tailors, coal miners, and printers, in a closely knit organi-
zational alliance. appealing to better-paid skilled workers, the aFL soon surpassed 
the Knights, and the latter eventually faded away. Under the temperate leadership of 
Samuel Gompers, the aFL’s membership reached 500,000 within seven years, growing 
to around 2 million by 1917.

During this period, companies routinely used the 1890 Sherman act, which 
outlawed business monopolies, to obtain anti-strike injunctions from the courts on 
the grounds that strikes illegally restrained trade. Usually it was sufficient merely 
for a company to allege that a strike might cause harm, and it was rewarded with an 
injunction, which made union organizing exceedingly difficult. however, with the 
stock-market crash of 1929 and the Great Depression that followed, public sympathy 
shifted toward workers. in 1932, congress passed the Norris-LaGuardia Act, which 
prohibited federal injunctions in nonviolent labor disputes. Then in 1935 it enacted 
the national labor relations act (also called the Wagner act). The most important 
of all our labor laws, it guarantees employees the right to organize and join unions 
and to bargain collectively through representatives of their own choosing. it prohibits 
employers from interfering with employees trying to organize unions, from attempt-
ing to gain control over labor unions, from treating union workers differently from 
non-union workers, and from refusing to bargain with union representatives. The act 
helped increase union membership to almost 12 million by the end of World War ii 
in 1945. Most of these members belonged to the congress of industrial Organizations 
(ciO), an offshoot of the aFL that brought together various workers—auto, sheet 
metal, steel, and so on—into industry-wide unions. The distinct advantage of the ciO 
over the aFL was that ciO unions could call a firm’s entire workforce out on strike, 
rather than just its skilled workers.

Yet employers have 
resisted unions at 
every step.
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increasing union strength raised public suspicions and fears of union power. Many 
businesspeople and political critics encouraged these worries and quickly pointed to the 
wave of strikes after World War ii as evidence of union abuse of power. in 1947 a newly 
elected republican congress passed the taft-hartley act, which amended the National 
Labor relations act. taft-hartley outlaws closed shops (which hire only  union members) 
and permits individual states to ban union shops (which require employees to join the 
union within a specified time after being hired). today, twenty-two states, mostly in 
the South and West, are so-called right-to-work states, with open-shop laws on their 
books. These laws prohibit union contracts requiring all employees on a job site to either 
join the union or pay the equivalent of union dues, once hired. taft-hartley also prohib-
its various labor practices designated as unfair, such as sympathetic strikes and secondary 
boycotts (discussed later in this chapter).

THE PLIGHT OF UNIONS TODAY

in 1955, the aFL and the ciO merged to form the afl-cio. Since then, unions have 
attempted to increase membership by recruiting outside basic industry—for example, in 
education, government, white-collar professions, and service jobs. But they have been 
only moderately successful. For the past twenty years, union membership has been fall-
ing, both absolutely and as a percentage of the workforce. Whereas unions represented 
36 percent of the private-sector workforce in the 1950s and 20 percent in the early 
1980s, today union members constitute only 7.2 percent (or approximately 7.1 mil-
lion workers plus an additional 7.6 million government workers). Union membership 
as a percentage of the workforce is substantially lower in the United States than it is in 
Japan and most Western nations—for instance, australia, Belgium, France, Germany, 
the Netherlands, and the United Kingdom. This fact may explain why hourly compensa-
tion for production workers in manufacturing is less in the United States than in those 
countries; in fact, american workers make only 85 percent of what the average European 
worker earns and only 72 percent of what their German counterparts make.69

in recent years, unions have been more and more on the defensive, as the industries 
in which they have traditionally been based have declined. The number of days lost to 
strikes, for instance, has been at a record low, and many unions have been forced to go 
along with decreases in wages and benefits. Meanwhile, the general political climate has 
been unfavorable to labor for the past three decades. president reagan set the anti-union 
tone back in the 1980s when he fired nearly twelve thousand striking air traffic control-
lers and broke their union. The union had been considered powerful, but it was soundly 
defeated. pushed by business interests, in recent years the federal government has moved 
to tighten its regulation of unions and to restrict their ability to organize.70

On the legal front, labor unions suffered a major setback when the U.S. Supreme 
court ruled that private employers could “replace permanently” striking workers, even 
though the 1935 Wagner act makes it illegal for employers to retaliate against workers 
who go on strike by “firing” them. Whatever the terminology, if workers risk losing their 
jobs because of a strike, then the balance of power in collective bargaining is dramatically 
altered. instead of negotiating in good faith, a company can now provoke a strike, hire 
new workers to replace the pickets, and cut costs. and management has done exactly 
that in a number of cases, as many corporations have grown increasingly and aggressively 
anti-union.

In recent years, 
unions have been 
on the defensive.

43075_ch08_ptg01_hr_276-315.indd   300 8/13/12   1:27 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chaptEr EiGht  The WoRkplAce (1): BAsic issues      301

Employers hire anti-union management consultants, hold mandatory anti-union 
meetings, show anti-union videos at work, have supervisors meet individually with 
employees to disparage unions, and distribute anti-union leaflets at work or mail them 
to employees’ homes.71 They try to break existing unions or prevent their formation 
by harassing and even firing pro-union workers and by waging vigorous, often illegal 
anti-union campaigns. For example, if a Walmart store thinks its employees may be 
planning to organize a union, corporate headquarters dispatches a union-busting team 
by  corporate jet to deal with the problem. When, after somehow dodging the corporate 
police, the meat-cutting department of a texas Walmart voted to join the Union of 
Food and commercial Workers, the company responded a week later by closing the 
 department and firing the offending employees. in 2005, Walmart closed a store in 
Quebec a few months after it became the only unionized Walmart in North america.72 
it’s not surprising, then, that although nearly half of the country’s 84 million non-union 
workers say they would vote for a union at their company, many are too intimidated to 
take a pro-union stance.73

Some years ago richard Edwards and Michael podgursky summarized labor’s situa-
tion in words that still hold true today:

Bargaining structures built up over many years are crumbling and collapsing. . . . 
rising product market competition, deregulation, and technological changes; adverse 
labor force dynamics; worsening public policy; and the legacy of the long stagnation 
have thrust the labor movement into a qualitatively new stage. This new period is 
characterized . . . by: (a) greater corporate mobility, power, and militancy; (b) ineffec-
tive labor law and a growing indifference, and in some cases, outright opposition of 
the government towards organized labor and collective bargaining; and (c) a waning 
belief in unions as the agents of working class interests. in these hostile circumstances, 
american unions face a difficult and troubling future.74

however, periods of economic crisis and dislocation, when accompanied by high corpo-
rate profits and a public perception of greed and unfairness, sometimes lead to increased 
unionization and stronger labor organizations, and some think that may begin to happen 
now. Moreover, many economists believe that the lack of bargaining power of ordinary 
american workers has made the current economic recession worse.75 For this reason 
among others, president Obama has spoken of the “need to level the playing field for 
workers and the unions that represent their interests.”76 One way unions would like to do 
this is through “card check.”

Card Check
Under the National Labor relations act, there are two main ways for workers to form 
a union. One is for a majority of the workers at a company to demonstrate their desire 
for a union by signing up to join it (card check). alternatively, if 30 percent or more of 
the workers sign a petition requesting union representation, then an election is organ-
ized and employees vote by secret ballot whether to have a union. however, employers 
can refuse to recognize a union chosen by majority signup and can demand an elec-
tion instead. recently, congress has considered legislation that would force employers 
to  recognize unions formed by card check. proponents of the measure see it as a necessary 
response to employers’ aggressive anti-union campaigns, which too often lead to union-
certification elections being a mockery of democracy. They think card check gives workers 

Summary
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a fairer chance to unionize by making it possible for them to do so before the company 
can begin retaliating against them. Election campaigns are also difficult for unions these 
days because plants are smaller and companies more decentralized. among corporate 
and business leaders, however, there is fervent opposition to the measure, which they 
describe as an attack on the secret ballot. They contend that with card check individual 
workers can be pressured to sign up. to this, organized labor’s supporters respond that it 
is companies that do the intimidating, not unions. They argue that what really concerns 
business, and why it is spending millions of dollars to combat the measure, is not a love 
of elections, but rather the prospect of increased unionization. Some business leaders 
admit this. “We like driving the car,” says Walmart cEO Lee Scott, “and we’re not going 
to give the steering wheel to anybody but us.” Bernie Marcus, cofounder and former 
cEO of home Depot, agrees: “This is the demise of a civilization.” Business leaders who 
are not actively fighting card check, he says, “should be shot; should be thrown out of 
their goddamn jobs.”77

UNION IDEALS

From the beginning, unions have fought to protect workers from abuses of power at the 
hands of employers. Employers have tremendous power over individual workers. They 
can hire and fire, relocate and reassign, set work hours and wages, create rules and control 
working conditions. acting individually, a worker rarely is an employer’s equal in nego-
tiating any of these items. The position of most workers acting independently is further 
weakened by their lack of capital, occupational limitations, and personal and family 
needs. Furthermore, whereas employers obviously need workers, they rarely need any 
particular worker. They can, generally speaking, select whomever they want, for whatever 
reasons they choose.

interestingly, adam Smith himself recognized this fundamental imbalance in his 
classic The Wealth of Nations. regarding the respective bargaining power of workers and 
their “masters,” or employers, he wrote that “upon all ordinary occasions” employers 
“have the advantage in the dispute, and force the other into a compliance with their 
terms.”

The masters, being fewer in number, can combine much more easily. . . . We have no 
acts of parliament against combining to lower the price of work; but many against 
combining to raise it. in all such disputes the masters can hold out much longer. . . . 
Though they did not employ a single workman, [employers] could generally live a year 
or two upon the stocks which they have already acquired. Many workmen could not 
subsist a week, few could subsist a month, and scarce any a year without employment. 
in the long run the workman may be as necessary to his master as his master is to him, 
but the necessity is not so immediate.78

in an attempt, then, to redress the balance of power in their dealings with employ-
ers, workers band together. in acting as a single body, a union, workers in effect make 
employers dependent on them in a way that no individual worker can. The result is a 
rough equality or mutual dependence, which serves as the basis for collective  bargaining—
negotiations between the representatives of organized workers and their employers over 
things such as wages, hours, rules, work conditions, and, increasingly, participation in 
decisions affecting the workplace. as the World Bank and others have recognized, by giv-
ing workers a collective voice, unions do not just push up wages. They also can improve 
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productivity and efficiency, promote stability in the workforce, and make government 
less likely to meddle in the labor market.79

certainly no one can object to unionism’s initial and overriding impulse: to protect 
workers from abuse and give them a voice in matters that affect their lives. indeed, those 
two goals reflect two lofty moral ideals: noninjury and autonomy. ironically, it is out of 
respect for these ideals that some individuals criticize modern unions.

The critics argue that union shops infringe on the autonomy and right of associa-
tion of individual workers. Even if workers are not required to join the union but only to 
pay union dues or its equivalent, the critics contend, this still infringes on their freedom. 
in addition, evidence suggests that companies in alliance with unions sometimes treat 
non-union personnel less favorably than they treat union members. Some workers have 
gone to court to argue that favoritism to union members is discriminatory and unlawful. 
Whether it is or not, it certainly raises a moral question about the right to determine for 
oneself organizational membership and participation.

taking the union’s viewpoint reveals competing ideals and other consequences that 
must be considered. First, there is organized labor’s ideal of solidarity, which is vital to 
collective bargaining and to winning worker equality. Union proponents point to the 
fact that workers in unionized workplaces earn more than non-unionized workers and 
that per capita personal income is higher in states with free collective bargaining than in 
right-to-work states. For instance, of the twenty-two right-to-work states, only Nevada 
and Virginia have personal incomes above the national average. practically speaking, 
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protect workers and 
give them a voice. 
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these same ideals.

Washington

South
Carolina

Mississippi
Alabama Georgia

Rhode Island

Massachusetts

New Hampshire

Vermont

Maine

Connecticut

New Jersey

Delaware

Maryland

Washington, D.C.

West Virginia

Florida

Tennessee
North Carolina

Virginia
Kentucky

Pennsylvania

New York

Ohio
IndianaIllinois

Michigan

Missouri

Iowa

Wisconsin

MinnesotaNorth Dakota

South Dakota

Nebraska

Kansas

Arkansas

Louisiana

Oklahoma

Texas

Alaska

0

0

0

0 100 km

100 ml

0

0

100 200

100 200 300 km

300 ml

200

200
Hawaii

New Mexico
Arizona

California

Nevada

Utah

Colorado

Wyoming

Idaho

Oregon

Montana

This map shows the states (in dark blue) where employees at unionized workplaces can be required to be members of the union (or to pay 
dues or fees to the union) as a condition of employment and the states where the law forbids this.

43075_ch08_ptg01_hr_276-315.indd   303 8/13/12   1:27 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



304   part FOUr  The oRGANiZATioN AND The people iN iT

if workers receive union benefits without having to pay dues, then they lack an incen-
tive to join the union, which greatly weakens the union’s ability to improve wages and 
strengthen workers’ rights.

Second, there is a question of fairness. is it fair for a non-union worker to enjoy the 
benefits won by union members—often at great personal and organizational expense? 
This question arises most clearly when employees don’t have to join the union but must 
nevertheless pay the equivalent of union dues. This policy is designed to eliminate free 
riders while respecting the individual worker’s freedom of choice. Opponents claim that 
it does not so much eliminate free riders as create forced passengers.

UNION TACTICS

The tactics unions use to try to get management to accept their demands also raise moral 
issues.

Direct Strikes
The legal right to strike is labor’s most potent tool in labor-management negotiations. 
a strike occurs when an organized body of workers withholds its labor in an effort to 
pressure the employer to comply with its demands. On libertarian principles, it is clear 
that employees have a right to agree among themselves to stop working for an employer. 
however, because strikes can cause financial injuries to both employer and employee, 
inconvenience and perhaps worse to consumers, and economic dislocations in society, 
they raise serious moral questions. On the other hand, sometimes workers cannot obtain 
justice and fair play in the workplace in any other way. austin Fagothey and Milton a. 
Gonsalves suggest the following conditions of a justified strike:80

1. Just cause. Strikes are justified only if the reasons for them are serious and job 
related. certainly, inadequate pay, excessive hours, and dangerous and unhealthful 
working conditions are legitimate worker grievances and provide just cause for a 
strike. Minor workplace irritants, political ambition, and petty jealousies, or per-
sonal likes and dislikes do not constitute just cause and thus cannot justify a strike.

2. proper authorization. For a strike to be legitimate, it must be duly authorized. This 
means, first, that workers themselves must freely reach the decision without coer-
cion and intimidation. Second, if the workers are organized, then the proposed 
strike must receive union backing (although this condition becomes difficult to 
apply when the local union chapter and the national organization don’t see 
eye-to-eye).

3. last resort. to be justified, a strike must come as a last resort. This condition 
acknowledges the serious potential harm of strikes. a basic moral principle is that 
we should always use the least injurious means available to accomplish the good we 
desire. Since there is an array of less drastic collective-bargaining tactics that can 
and usually do achieve worker objectives, all these should be exhausted before a 
strike is called.

Even when a strike is warranted, however, not every means of implementing it is 
morally justified. in general, peaceful picketing and an attempt by striking workers to 

By withholding their 
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publicize their cause and peacefully persuade others not to cross the picket line are moral 
means of striking. physical violence, threats, intimidation, and sabotage are not. More 
controversially, Fagothey and Gonsalves argue that if workers have the right to withhold 
their labor and strike, then employers have a right to fill their jobs with other workers but 
not with professional strikebreakers, whose presence incites violence and whose function 
extends beyond doing work to denying strikers justice and the right to organize.

The preceding discussion deals with direct strikes—that is, cessation of work by 
employees with the same industrial grievance. There is, however, another kind of strike, 
far more controversial than the direct strike: the sympathetic strike.

Sympathetic Strikes
a sympathetic strike occurs when workers who have no particular grievance of their 
own decide to strike in support of others. Sympathetic strikes can even take on global 
proportions, as when american dockside workers refused to unload freighters from 
the Soviet Union to show support of the Solidarity movement in poland. Frequently, 
the sympathetic strike involves several groups of workers belonging to different 
unions but employed by the same company. acting on a grievance, one group strikes. 
But because it is so small, it enlists the aid of the other groups; it asks them to engage 
in a sympathetic strike. cases like these do not seem to differ in any morally signifi-
cant way from direct strikes. indeed, it could be argued that the affiliated groups have 
obligations of loyalty and beneficence to join the strike. it is true, of course, that the 
sympathetic strikers do not have personal grievances, but they do have the same unjust 
employer, and they are in a position to help remedy that injustice by withholding  
their labor.81

On the other hand, however, sometimes sympathetic strikes involve employees who 
work for a different employer striking in support of other workers. Such strikes differ 
significantly from direct strikes or sympathetic strikes against the same employer. For one 
thing, the employers being struck out of sympathy may be perfectly innocent victims 
whose treatment of workers is beyond reproach. They may have lived up to their end of 
the work contract, only to have their workers break it.

Sympathetic strikes can be very effective, however. J. p. Stevens & co., once the sec-
ond-largest company in the U.S. textile industry, fought unionization for decades. The 
company engaged in a variety of flagrantly unfair labor practices and refused to recognize 
or bargain collectively with the union, despite various court orders to do so.82 During a 
boycott of J. p. Stevens products, United auto Workers members at a General Motors 
plant in canada refused to install J. p. Stevens carpeting in the cars they were producing, 
thus shutting down the assembly line. in less than half a day, J. p. Stevens carpeting was 
gone from the plant. had U.S. workers done something similar, both they and the textile 
workers union would have been subject to legal action, but J. p. Stevens would not have 
been able to refuse to bargain as long as it did.

Boycotts and Corporate Campaigns
Besides strikes, unions also use boycotts to support their demands. a primary boy-
cott occurs when union members and their supporters refuse to buy products from a 
company being struck. a secondary boycott occurs when people refuse to patronize 
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 companies that handle products of struck companies. The taft-hartley act prohibits 
unions from organizing secondary boycotts. however, because agricultural laborers are 
not covered by the Wagner act, taft-hartley doesn’t apply to them, so the United Farm 
Workers union was legally able to use this tactic successfully in the 1960s and 1970s.

The express purpose of any boycott is the same as that of a strike: to hurt the 
employer or company financially and thus strengthen the union’s bargaining posi-
tion. in general, a boycott is justifiable when it meets the same conditions as a strike. 
in the case of the secondary boycott, which is like a sympathetic strike, the damage is 
extended to those whose only offense may be that they are handling the products of 
the unjust employer—and perhaps they are handling them out of financial necessity. 
in such cases, Fagothey and Gonsalves reject secondary boycotts. But this assessment 
seems too automatic and doesn’t allow us to weigh the likely harms and benefits in 
particular cases.83

a relatively new pressure tactic by organized labor is the so-called corporate 
campaign, in which unions enlist the cooperation of a company’s creditors to pres-
sure the company to allow its employees to unionize or to comply with other union 
demands. The tactic first gained national recognition after it was successfully used to 
help the amalgamated clothing and textile Workers Union win contracts with Farah 
Manufacturing company, a texas-based men’s garment maker. Union representatives 
persuaded retailers in Birmingham, alabama, to stop selling Farah slacks by threatening 
them with a consumer boycott and then persuaded Farah’s major creditors to help medi-
ate the dispute.

in another labor conflict, several unions united to mount a corporate campaign 
to force Washington Gas company to settle a dispute with the international Union of 
Gasworkers. The teamsters, the Service Employees international Union, the Laborers’ 
international Union, and the communications Workers of america joined forces with 
several local unions to pressure crestar Bank—where Washington Gas had a line of 
credit—to intervene on the union side. to lean on crestar, the unions had at their dis-
posal pension funds, payroll accounts, normal operating capital for their organizations, 
and even the mortgages on their buildings. crestar complained that it was only caught 
in the middle. “We are not a party to the dispute,” said spokesman Barry Koling. 
“We are neutral with respect to the issues between them.” But union spokesman 
Jorge rivera responded, “We judge our business partners by their actions concerning 
workers.”84

at the heart of the corporate campaign is the issue of corporate governance. in pres-
suring financial institutions with mass withdrawals and cancellations of policies, unions 
and administrators of public-employee pension funds are trying to influence those insti-
tutions’ policies and business relationships. and when the financial institutions accede 
to union demands, they in turn pressure the recalcitrant company to change its business 
policies. The harshest critics of the corporate campaign call it corporate blackmail. its 
champions view it as an effective way to get financial institutions and companies to 
become good corporate citizens. Such tactics, they say, are necessary at a time when 
wages are stagnating, economic inequality is increasing, and management has been so 
successful at exploiting labor laws and regulations to undermine unions and thwart their 
recruitment efforts.
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•	 historical	development	of	unions	(pp.	298–300)

•	 situation	of	unions	today	(pp.	300–301)

•	 the	pros	and	cons	of	card	check	(pp.	301–302)

•	 what	Adam	Smith	had	to	say	about	workers	and	masters	
(p.	302)

•	 the	goals	and	ideals	of	unions	(pp.	302–303)

•	 what	the	critics	of	unions	say	(p.	303)

•	 different	types	of	strikes	and	boycotts	(pp.	304–306)

for further reflection

1.	 Give	examples,	if	possible	from	your	own	employment	experiences,	of	companies’	respecting	the	rights	of	employees	and	of	
companies’	failing	to	do	so.

2.	 When	it	comes	to	a	company’s	personnel	policies	and	procedures—that	is,	how	it	handles	the	hiring,	firing,	promoting,	and	
paying	of	the	people	who	work	for	it—what	do	you	see	as	the	most	important	moral	principles	for	it	to	bear	in	mind?

3.	 Explain	why	you	either	support	or	disapprove	of	unions.
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carla lombard alWayS WorKed Well With 

people. So when she opened her Better Bagels bagel shop 
seven years ago, she anticipated that managing her employ-
ees would be the easy part. She had worked for enough 
different bosses that she thought she knew what it took to 
be a good employer. Whether she was up to the financial 
side of running a business was her worry. As it turned out, 
however, Better Bagels flourished. Not only did Carla go on 
to open three smaller branches of Better Bagels, but her 
bakery also made daily wholesale deliveries to dozens of cof-
fee shops and restaurants around the city. No, the business 
was prospering. It was just that the personnel issues turned 
out to be more difficult than she had ever expected. Take this 
week, for example.

On Tuesday, Carla was in the main bagel shop when 
around noon Tom Walters’s ex-wife, Frances, came in. Tom 
oversaw a lot of the early-morning baking at that shop and 
like most of Carla’s employees put in his share of time work-
ing the sales counter. He was a good worker, and Carla had 
been considering promoting him next month to manager of 
one of the branch shops. After ordering a bagel, Frances took 
Carla aside. She beat around the bush for a few minutes 
before she got to her point, because she was there to tell 
Carla that Tom had AIDS. Frances said she was telling Carla 
because she “always liked her and thought she was entitled 
to know because she was Tom’s employer.” Carla barely 
knew Frances, and she was so taken aback that she was at a 
loss for words. She was shocked and embarrassed and 
didn’t know whether she should even discuss Tom with 
Frances. While Carla was still trying to recover herself, 
Frances took her bagel and left.

Carla was still concerned and upset when she saw Tom 
the next day. Perhaps he had been thinner and looked tired 
more often the last few months, Carla thought to herself. But 
she couldn’t be sure, and Tom seemed to be his usual upbeat 
self. Carla wanted to discuss Frances’s visit with Tom, but she 
couldn’t bring herself to mention it. She had always liked Tom, 
but—face it, she thought—he’s my employee, not my friend. 
And it’s his business. If I were an employee, I wouldn’t want 
my boss asking me about my health.

Later, however, she began to wonder if it wasn’t her 
business after all. She overheard some customers saying 
that people were staying away from the local Denny’s fran-
chise because one of its cooks was reported to have AIDS. 
The rumor was that some of his fellow employees had even 
circulated a petition saying that the cook should go, but a 
local AIDS support group had intervened, threatening legal 
action. So the cook was staying, but the customers weren’t. 
Carla knew something about AIDS and thought some of 
what her customers were saying was bigoted and ill 
informed. She was pretty sure that you couldn’t transmit 
HIV through food—including bagel—preparation, but she 
thought that maybe she should double-check her informa-
tion. But what was really beginning to worry her were the 
business implications. She didn’t want a Denny’s-like situ-
ation at Better Bagels, but in her customers’ comments 
she could see the possibility of something like that happen-
ing once the word got out about Tom, especially if she 
made him a manager. Carla was running a business, and 
even if her customers’ fears might be irrational or exagger-
ated, she couldn’t force them to visit her shops or eat her 
bagels.

caSe 8.1

aidS in the Workplace
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Carla knew it was illegal to fire Tom for having AIDS, and 
in any case that’s not the kind of person she was. But she 
couldn’t afford to skirt the whole problem, she realized, as 
some large companies do, by simply sending the employee 
home at full pay. To be sure, doing that deprives the employee 
of meaningful work, but it removes any difficulties in the 
workplace, and the employee has no legal grounds for com-
plaint if he or she is left on the payroll. And then, of course, 
there was always the question of Tom’s future work perform-
ance. Putting the question of promotion aside, if he really was 
ill, as Frances had said, his work performance would proba-
bly decline, she thought. Shouldn’t she begin developing 
some plan for dealing with that?

update

Frances was misinformed. Tom didn’t have AIDS. He had 
developed multiple sclerosis, a degenerative disease of the 
central nervous system. It’s not fatal, but the course of the 
disease is unpredictable. Attacks can occur at any time and 
then fade away. A person can feel fine one day, only to have 
an attack the next day that causes blurred vision, slurred 
speech, numbness, or even blindness and paralysis. Tom 
was never worried about losing his job, and he was pretty 
sure he could continue to perform well at it, maybe even 
move higher in the business either with Carla or with another 
employer. But he kept his condition to himself, hiding his 
symptoms and covering up occasional absences and trips to 
the doctor, because he was worried that customers and col-
leagues would perceive him differently. He didn’t want looks 
of pity if he stumbled or constant questions about how he 
was feeling.

diScuSSion QueStionS

1.	 What are the moral issues in this case? What ideals, 
obligations, and consequences must Carla Lombard 
consider? What rights, if any, are at stake? Will it make a 
difference whether Carla adopts a Kantian approach or a 
utilitarian approach to this situation?

2.	 Would it be wrong of Carla to ask Tom Walters about his 
health? Why or why not? Defend your answer by appeal to 
moral principle.

3.	 Suppose Tom had AIDS. What should Carla do? Is an 
employee’s HIV status a job-related issue? In par-
ticular, is it a factor Carla should consider in deciding 
whether to promote Tom? What part, if any, should  
the attitudes of Tom’s coworkers play in Carla’s 
decision?

4.	 How should companies address the problem of public 
fear and prejudice when employees with AIDS have direct 
contact with customers?

5.	 Should companies develop programs or policies that 
deal specifically with AIDS? If so, what characteris-
tics should they have? Or should they deal with the 
problem only on a case-by-case basis? Should large 
corporations develop AIDS-awareness programs? Or 
should AIDS be treated no differently than any other 
disease?

6.	 Does Tom have a moral obligation to disclose his medical 
condition to Carla—and, if so, at what point? Suppose 
a job applicant has a chronic, potentially debilitating 
medical condition. Should he or she reveal that fact 
before being hired? Would it be wrong not to mention the 
disease if the interviewer inquires about the applicant’s 
health?
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al Smetana iS the foundinG preSident 

of a medium-size, midwestern manufacturing firm, Rayburn 
Unlimited. He’s proud of the way his company has grown, 
and done so on the basis of an organizational culture com-
mitted to honesty, integrity, and the intrinsic value of each 
individual. But now those values are being put to the test.

It began when Al learned that an employee had tapped 
into the company’s computer system and figured out how to 
read people’s e-mail and to learn what Websites they visited. 
Determining who the culprit was wasn’t difficult. When con-
fronted about it, the employee admitted what he had done. Al 
immediately terminated his employment. But as he left, the 
employee said angrily, “Just ask Lindley about his computer 
usage,” referring to Craig Lindley, associate vice president for 
human resources and an old friend of Al’s. Although Al didn’t 
trust the discharged employee, he was disturbed by his com-
ment and reluctant to let it go. So he called Craig Lindley into 
his office and asked him about it.

After a few minutes of gentle questioning, Craig started 
weeping. When he recovered himself, he explained that for 
the past year or so he had been hooked on pornography on 
the Web and at the office sometimes spent an hour or so a 
day looking at it. Al asked him whether his wife knew. Craig 
said she didn’t. He was too ashamed of his habit to talk to her 
or anybody else about it. Al then told him to take the rest of 
the day off, to think the matter over, and to return to Al’s office 
the next morning. When Craig left, Al stood and looked out the 
window, silently asking himself what he should do.85

diScuSSion QueStionS

1.	 Is Craig Lindley’s behavior a sign of some psychological 
problem that Rayburn Unlimited should help him over-
come, perhaps with personal counseling? Or is dismissal 
called for? Should Al Smetana fire Craig to send a mes-
sage to other employees not to misuse company time and 
resources?

2.	 Does Al have just cause for dismissing Craig? Does it mat-
ter whether or not Rayburn Unlimited has an explicit policy 
regarding computer use? Suppose it has such a policy 
and Craig violated it. Does that settle the matter? Would it 
affect your judgment of the case if Craig had helped draw 
up that policy?

3.	 Does the fact that Craig is a valued member of the com-
pany with a long record of service make a difference? Or 
that he is a personal friend of Al’s?

4.	 Was it right for Al to have asked Craig about his computer 
usage in the first place? Did he violate Craig’s privacy or 
civil liberties?

5.	 Because Al fired the employee who violated the com-
pany’s computer system, would it be inconsistent or unfair 
of him to treat Craig any differently?

6.	 Al Smetana and Rayburn Unlimited are committed to 
honesty and integrity (the upholding of which seems to 
support dismissal) and the intrinsic worth of each indi-
vidual (which might argue for more lenient treatment). 
Are these values in conflict? What would you do if you 
were Al?

caSe 8.2
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When mary daviS, aSSociate vice preSident 

for plant management at Whitewater Brewing Company, 
wrote an article for a large metropolitan newspaper in her 
state, she hadn’t realized where it would lead. At first she 
was thrilled to see her words published. Then she was just 
worried about keeping her job.

It all started when her husband, Bob, who was working on 
his MBA, talked her into taking an evening class with him. She 
did and, to her surprise, really got into the course, spending 
most of her weekends that semester working on her term 
project—a study of wine and beer marketing. Among other 
things her essay discussed those respectable wine companies 
like E. & J. Gallo (the nation’s largest) that market cheap, forti-
fied wines such as Thunderbird and Night Train Express. With 
an alcohol content 50 percent greater and a price far less than 
regular wine, these screw-top wines are seldom advertised 
and rarely seen outside poor neighborhoods, but they repre-
sent a multimillion dollar industry. Skid-row winos are their 
major consumers, a fact that evidently embarrasses Gallo, 
because it doesn’t even put its company name on the label.86

Mary’s essay went on to raise some moral questions 
about the marketing of malt liquor, a beer brewed with sugar 
for an extra punch of alcohol. It has been around for about 
forty years; what is relatively new is the larger size of the 
container. A few years ago, the industry introduced malt liquor 
in 40-ounce bottles that sell for about three dollars. Packing 
an alcohol content roughly equivalent to six 12-ounce beers 
or five cocktails, 40s quickly became the favorite high of 
many inner-city teenagers. Ads for competing brands stress 
potency—“It’s got more” or “The Real Power”—and often 
use gang slang. Get “your girl in the mood quicker and get 
your jimmy thicker,” raps Ice Cube in a commercial for St. Ides 

malt liquor. Like baggy pants and baseball caps turned back-
ward, 40s soon moved from the inner city to the suburbs. 
Teenage drinkers like the quick drunk, and this worries drug 
counselors. They call 40s “liquid crack” and “date rape 
brew.”87

Mary’s instructor liked her article and encouraged her to 
rewrite it for the newspaper. The problem was that Whitewater 
also brews a malt liquor, called Rafter, which it had recently 
started offering in a 40-ounce bottle. True, Mary’s article 
mentioned Whitewater’s brand only in passing, but top man-
agement was distressed by her criticisms of the whole indus-
try, which, they thought, damaged its image and increased 
the likelihood of further state and federal regulation. The 
board of directors thought Mary had acted irresponsibly, and 
Ralph Jenkins, the CEO, had written her a memo on the 
board’s behalf instructing her not to comment publicly about 
malt liquor without first clearing her remarks with him. Mary 
was hurt and angry.

“I admit that the way the newspaper edited my essay and 
played up the malt liquor aspect made it more sensationalis-
tic,” Mary explained to her colleague Susan Watts, “but every-
thing I said was true.”

“I’m sure it was factual,” replied Susan, “but the company 
thought the slant was negative. I mean, lots of ordinary peo-
ple drink Rafter.”

“I know that. Bob even drinks it sometimes. I don’t know 
why they are so upset about my article. I barely mentioned 
Rafter. Anyway, it’s not like Rafter is a big moneymaker. Most 
of our other beers outsell it.”

“Well,” continued Susan, “the company is really touchy 
about the whole issue. They think the product is under politi-
cal attack these days and that you were disloyal.”

caSe 8.3

Speaking out about malt

43075_ch08_ptg01_hr_276-315.indd   311 8/13/12   1:27 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



312   part FOUr  The oRGANiZATioN AND The people iN iT

“That’s not true,” Mary replied. “I’m no troublemaker, and 
I have always worked hard for Whitewater. But I do think they 
and the other companies are wrong to market malt liquor the 
way they do. It only makes a bad situation worse.”

The next day Mary met with Ralph Jenkins and told him 
that she felt Whitewater was “invading,” as she put it, her rights 
as a citizen. In fact, she had been invited to speak about wine 
and beer marketing at a local high school as part of its antidrug 
campaign. She intended to keep her speaking engagement 
and would not subject her remarks to company censorship.

Jenkins listened but didn’t say much, simply repeating what 
he had already written in his memo. But two days later Mary 
received what was, in effect, an ultimatum. She must either 
conform with his original order or submit her resignation.

diScuSSion QueStionS

1.	 Do you think Mary Davis acted irresponsibly or disloyally? 
Does Whitewater have a legitimate concern about her 
speaking out on this issue? Does the company have a 
right to abridge her freedom of expression?

2.	 Is your answer to question 1 affected by whether you 
agree or disagree with the views Mary Davis expressed?

3.	 Should there be any limits on an employee’s freedom of 
expression? If not, why not? If so, under what circum-
stances is a company justified in restricting an employee’s 
right to speak out?

4.	 The case presentation doesn’t specify whether the 
newspaper article identified Mary Davis as an employee of 
Whitewater. Is that a relevant issue? Does it matter what 
position in the company Mary Davis holds?

5.	 What do you think Mary Davis ought to do? What moral 
considerations should she weigh? Does she have conflict-
ing obligations? If so, what are they?

6.	 Is the company right to be worried about what Mary Davis 
writes or says, or is the board of directors exaggerating the 
potential harm to Whitewater of her discussing these issues?

7.	 Assume a CEO like Ralph Jenkins is legitimately worried 
that an employee is making damaging statements about 
the company. How should the CEO handle the situation? 
Is discharge or some sort of discipline called for? Should 
the company adopt a formal policy regarding employee 
speech? If so, what policy would you recommend?
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orGaniZational theoriStS and employee 

advocates frequently emphasize the importance, from both a 
moral and a practical point of view, of companies’ respecting 
the rights of their employees. Many employees spend long 
hours at work and remain tethered to the job by phone or 
computer even when they are off-site; not just their careers 

but also their friendships, social identity, and emotional lives 
are tied up with their work. All the more reason, it seems, 
that companies should recognize and respect their moral, 
political, and legal rights. But enshrined in our Constitution is 
one right that frequently gets overlooked in discussions of the 
workplace: the right to bear arms.88

caSe 8.4
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In 2002 Weyerhaeuser, the Seattle-based timber-products 
company, fired several employees at an Oklahoma plant who 
were discovered to have violated company policy by keeping 
guns in their vehicles. Their dismissal provoked a response from 
the National Rifle Association (NRA) and other gun-rights advo-
cates, which since then have been lobbying for legislation that 
would make it illegal for companies to bar employees from leav-
ing guns in their cars in company parking lots. Although no state 
requires companies to allow workers to carry weapons into the 
workplace, four states have passed laws guaranteeing them the 
right to keep guns in their cars, and several other states are 
weighing whether to follow suit. Gun advocates argue that 
licensed gun owners should have access to their weapons in 
case they need them on the trek to and from work. If an employer 
can ban guns from workers’ cars, “it would be a wrecking ball to 
the Second Amendment” of the U.S. Constitution, says Wayne 
LaPierre, executive vice president of the NRA.

Brian Siebel, a senior attorney at the Brady Center to 
Prevent Gun Violence, thinks otherwise. He sees these laws 
as “a systematic attempt to force guns into every nook and 
cranny in society and prohibit anyone, whether it’s private 
employers or college campuses . . . from barring guns from 
their premises.” But that’s not how UCLA law professor 
Eugene Volokh looks at it. “It’s part of the general movement,” 
he says, “to allow people to have guns for self-defense not 
only at home, but in public places where they’re most likely 
needed.” For his part, LaPierre of the NRA contends that the 
legal right of people to have guns for personal protection is 
largely nullified if employers can ban guns from the parking 
lot. “Saying you can protect yourself with a firearm when you 
get off work late at night,” he argues, “is meaningless if you 
can’t keep it in the trunk of your car when you’re at work.”

Interpreting the somewhat ambiguous language of the 
Second Amendment is not easy. It only says, “A well-regulated 
Militia, being necessary to the security of a free State, the right 
of the people to keep and bear Arms, shall not be infringed.” 
All jurists agree, however, that the Second Amendment does 
not make all forms of gun control unconstitutional and that, 
like the rest of the Bill of Rights, it places restrictions only on 
what government, not private parties, may do.

In particular, the Second Amendment does not give  
gun owners a constitutionally protected right to carry their 

 weapons onto somebody else’s private property against the 
wishes of the owner. “If I said to somebody, ‘You can’t bring 
your gun into my house,’ that person’s rights would not be 
violated,” explains Mark Tushnet, a Harvard law professor. 
For this reason, the American Bar Association sides with 
business owners and endorses “the traditional property 
rights of private employers and other private property own-
ers to exclude” people with firearms. Steve Halverson, pres-
ident of a Jacksonville, Florida, construction company 
agrees that business owners should be allowed to decide 
whether to allow weapons in their parking lots. “The larger 
issue is property rights,” he says, “and whether you as a 
homeowner and I as a business owner ought to have the 
right to say what comes onto our property.” However, 
Tennessee state senator Paul Stanley, a Republican sponsor 
of legislation requiring that guns be allowed in company 
parking lots, begs to differ. “I respect property and business 
rights,” he says. “But I also think that some issues need to 
overshadow this. . . . We have a right to keep and bear 
arms.” Other gun advocates think that the property-rights 
argument is a red herring. Corporations are not individuals, 
they argue, but artificial legal entities, whose “rights” are 
entirely at the discretion of the state. What’s really going on, 
they think, is that some companies have an anti-gun politi-
cal agenda.

Property rights, however, aren’t the only thing that compa-
nies are concerned about. Business and other organizations 
have a widely acknowledged duty to keep their workplaces—
and their employees—as safe as possible, and that means, 
many of them believe, keeping their campuses free of weap-
ons. There are more than five hundred workplace homicides 
per year; in addition, 1.5 million employees are assaulted at 
work, many of them by coworkers or former employees. 
Having guns anywhere in the vicinity, many employers worry, 
can only make volatile situations more deadly. “There’s no 
need to allow guns [into] parking lots,” says the Brady Center’s 
Siebel. “The increased risks are  obvious.” Steve Halveson 
drives that point home, too. “I object to anyone telling me that 
we can’t . . . take steps necessary to protect our employees.” 
For him it’s no different from banning guns from his construc-
tion sites or requiring workers to wear hard hats. “The context 
is worker safety, and that’s why it’s important.”
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diScuSSion QueStionS

1.	 Do you have a moral, not only a legal, right to own a gun? 
Assume that either the Second Amendment or state law 
gives you a legal right to keep a gun in your car when you 
drive. Do you also have a moral right to do this? Do you 
have either a moral or a legal right to park a car with a 
loaded gun in a privately owned public parking lot regard-
less of what the lot’s owner wants?

2.	 In your view, do employees have either a moral or a legal 
right to park cars with guns in them in the company 
parking lot? If so, what about the property rights and 
safety concerns of employers? If employees don’t have 
this right, would it be good policy for companies to allow 
them to stow guns in their cars anyway? Do companies 
have good grounds for being concerned about weapons 
in their parking lots?

3.	 Do you agree with the NRA that if companies ban guns 
from their parking lots, this restriction would take “a 
wrecking ball to the Second Amendment” or nullify the 
right of people to have weapons for self-defense? Explain 
why or why not. In your view, have gun advocates been 
guilty of politicizing this issue? Do you think state legisla-
tures are right to get involved, or should the matter be left 
to companies and employees to settle?

4.	 Because the workplace is the company’s private property, 
the company could choose, if it wished, to allow employ-
ees to bring guns not only into the parking lot but also 
into the workplace itself. Are there ever circumstances 
in which doing so might be reasonable? Or would the 
presence of guns automatically violate the rights of other 
employees to be guaranteed a safe working environment?

5.	 What would a libertarian say about this issue? What con-
siderations would a utilitarian have to take into account? 
What conclusion might he or she draw?

6.	 If you were on a company’s board of directors, what policy 
would you recommend regarding handguns, rifles, or other 
weapons in employees’ cars? In making your recommenda-
tion, what factors would you take into account? Would it 
make a difference how large the company was, the nature 
of its workforce, or where it was located? If you support 
banning firearms from the parking lot, what steps, if any, do 
you think the company should take to enforce that policy?

7.	 Explain whether (and why) you agree or disagree with the 
following argument: “If employees have a right to keep guns 
in the parking lot, then they also have a right to bring them 
into workplace. After all, we’re only talking about licensed, 
responsible owners, and the same rationale applies: An 
employee might need a weapon for self-protection. What if 
a lunatic starts shooting up the company?”

the national riGht to WorK leGal defenSe 

Foundation is one of several anti-union organizations that have 
been active in recent years. The “right to work,” in this context, 
means the alleged right of an individual to work without being 
obliged to join a union or pay union dues. To put it the other way 

around, it means that companies cannot sign contracts with 
unions agreeing to hire only workers who are willing to join the 
union or at least to pay the equivalent of union dues.

What follows is one of the Foundation’s advertisements, 
titled “Job Discrimination . . . It Still Exists”:89

caSe 8.5

union discrimination

43075_ch08_ptg01_hr_276-315.indd   314 8/13/12   1:27 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chaptEr EiGht  The WoRkplAce (1): BAsic issues      315

Paul Robertson is not a member of a persecuted 
minority. But he has experienced blatant discrimina-
tion all the same because he has chosen not to join a 
union.

Paul Robertson is a working man, a skilled licensed 
electrician with more than twenty years’ experience. 
He found out the hard way how a big company and a 
big union can discriminate on the job.

Paul was hired by the Bechtel Power Corporation to work 
on their Jim Bridger Power Plant project in the Rock 
Springs, Wyoming, area. Only three months later, he was 
fired, supposedly because of a reduction in force.

But during the week preceding his discharge, Bechtel 
hired at least nineteen union electricians referred by 
the local union and retained at least sixty-five unli-
censed electricians.

A determined Paul Robertson filed unfair labor prac-
tice charges against the company and the union.

An administrative law judge ruled and was upheld by 
the full National Labor Relations Board that the 
union and the employer had indeed discriminated. 
The judge ordered that Robertson and seven other 
electricians be given the back pay they would have 
earned if they had been treated fairly.

The NLRB later reversed part of its decision, but Paul 
Robertson did not give up. With the help of the 
National Right to Work Legal Defense Foundation, he 
appealed the Board’s decision to the U.S. Court of 
Appeals, arguing that hiring hall favoritism is dis-
criminatory and unlawful.

Paul Robertson was fortunate. He found experienced 
legal help—all important because the case dragged 
on for nearly four years in the courts and the union 
still refused to obey the NLRB’s back-pay order.

The National Right to Work Legal Defense Foundation 
is helping everyone it can—currently in more than 

seventy-five cases involving academic and political 
freedom,  protection from union violence, and other 
fundamental rights. But it would like to do even more.

If you’d like to help workers like Paul Robertson 
write to: The National Right to Work Legal Defense 
Foundation. . . .

diScuSSion QueStionS

1.	 Assuming the Foundation’s description of the case is accu-
rate, was Paul Robertson treated unfairly? Was this a case 
of discrimination? If Robertson was an “at-will” employee, 
does he have any legitimate grounds for complaint?

2.	 Does it make a difference to your assessment of the case 
whether someone like Robertson knows, when he accepts 
a job, that he must join the union or that non-union 
employees will be the first to be laid off?

3.	 If union employees negotiate a contract with manage-
ment, part of which specifies that management will not 
hire non-union employees, does this violate anyone’s 
rights? Would a libertarian agree that the resulting union 
shop was perfectly acceptable?

4.	 Presumably Paul Robertson could have joined the 
union, but he chose not to. What principle, if any, do 
you think he was fighting for? Assess the union charge 
that people like Paul Robertson are “free riders” who 
want the benefits and wages that unionization has 
brought but try to avoid paying the dues that make 
those benefits and wages possible.

5.	 What do you see as the likely motivations of Bechtel Power 
and the union? How would they justify their conduct?

6.	 Why did the Foundation run this ad? Is the ad anti-union 
propaganda? Do you think the Foundation is sincerely 
interested in the rights of individual workers? Or is it simply 
interested in weakening unions vis-à-vis management?

7.	 Assess union shops from the moral point of view. What 
 conflicting rights, interests, and ideals are at stake? 
What are the positive and negative consequences of 
permitting union shops?
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it was a routine business day for eastern 

 Airlines—until it received an anonymous tip that some of 
its baggage handlers at Miami International Airport were 
using drugs. Eastern quickly sprang into action, ordering 
security guards to round up the ten employees then at work 
in the airport’s plane-loading area. The employees were 
marched between two rows of guards and into waiting 
vans—“like terrorists,” a lawsuit later claimed—all in full 
view of other employees and passen-
gers. After questioning the workers, 
suspicious supervisors put them on a 
bus, once again in front of onlookers, 
and took them to a hospital. There the 
employees were given an ultimatum: 
Either take a urine test or be fired on 
the spot.

The baggage handlers were union 
members, but they caved in and took 
the test. All ten of them tested negative (that is, free of drugs), 
but they weren’t happy about what they’d been through. Not 
long afterward, they filed suit against the airline in federal court, 
seeking damages of $30,000 each on charges of invasion 
of privacy, defamation, and intentional infliction of emotional 
distress. Eastern has since gone out of business, but the case 
represents in dramatic form one of the major issues dividing 
employers and employees today: privacy. Companies are delv-
ing further into employees’ personal lives than ever before, 
claiming the need to monitor their behavior and probe into their 

health and habits. Workers are resisting ever more adamantly, 
fighting back for the right to be left alone.

In 1928, U.S. Supreme Court Justice Louis D. Brandeis 
described the right to privacy, or “the right to be let alone,” as “the 
most comprehensive of rights and the right most valued by civilized 
men.” He was referring to the Fourth Amendment’s guarantee 
that citizens are protected against illegal searches and seizures 
by government. Today, many Americans are resisting invasions 

of their privacy not just by government 
agencies or pesky telemarketers but also 
by intrusive employers. And not without 
reason: One survey shows that American 
companies tend to be less respectful of 
employees’ rights to privacy than their 
counterparts are in Europe and Canada.1

It’s not only ordinary employees, 
either, whose privacy companies some-
times fail to respect, as the world learned 

when the Hewlett-Packard boardroom exploded in controversy 
a few years ago. Concerned about leaks of confidential com-
pany information to the Wall Street Journal from someone on 
H-P’s board of directors, board chairwoman Patricia Dunn had 
authorized the company’s legal and security personnel to inves-
tigate. They did, and at a meeting of the board a few months 
later, the culprit was disclosed. Board member Jay Keyworth 
admitted to the group that he was the leaker, but refused 
to resign. However, his friend and fellow board member Tom 
Perkins, a Silicon Valley venture capitalist, was so outraged at 
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• • •

org ani z aT ional  infl uence  
in  pr ivaTe  l i v es

privacy is widely acknowledged to be a fundamental right, yet corporate behavior 
and policies often threaten privacy, especially in the case of employees. One way 
this happens is through the release of personal information about employees. The 
data banks and personnel files of business and nonbusiness organizations contain an 
immense amount of private information, the disclosure of which can seriously violate 
employees’ rights. Most firms guard their files closely and restrict the type of  material 
that they can contain in the first place, but the potential for abuse is still great. 
although a complicated set of laws and court rulings limits access to such informa-
tion, a wide range of snoops still manage, legitimately or illegitimately, to get their 
hands on it.

H-P’s snooping into the phone records of board members that 
he resigned on the spot and stormed out of the meeting. End of 
story? Not quite. Perkins managed to get the ear of California’s 
attorney general and other law-enforcement agencies, which 
launched an investigation into the legality of H-P’s spy tactics—
in particular, its “pretexting” or use of false pretenses to obtain 
phone records and other personal information. This eventually 
led to a congressional hearing, recriminations and denial of 
responsibility by various H-P executives, and, finally, criminal 
charges against Dunn and several underlings.2

Businesses and other organizations frequently believe, as Eastern 
Airlines and Hewlett-Packard evidently did, that they have a compel-
ling need to know about the lives and conduct of their employees, 
whether on or off the job—a need that they believe justifies invading 
their privacy. Employees, however, tend to think otherwise and are 
responding more and more frequently by firmly asserting their right 
to a personal sphere not subject to the needs, interests, or curiosity 
of their employers. “I don’t think politicians and corporate executives 
realize how strongly Americans feel about it,” says a San Francisco 
lawyer who specializes in employee lawsuits. “It’s not a liberal or 
a conservative issue, and the fear of abuse doesn’t emanate from 
personnel policies. It’s coming out of the larger, impersonal notion 
that workers are fungible, expendable items.”3

LearninG objeCtiVes

Chapter 8 examined personnel policies and procedures, trade 
unions, the state of civil liberties on the job, and the efforts of 
some successful companies to respect the rights, dignity, and 
moral integrity of their workers. This chapter also focuses on 
moral issues that emerge in the workplace. It looks in detail at 
one crucial civil liberty—the right to privacy—and at the ethi-
cal choices it poses inside the organization. The remainder of 
the chapter examines several other topics that are stirring up 
controversy in today’s workplace. More specifically, this chapter 
explores the following:

1.	 The	nature	of	privacy	and	the	problems	of	organizational	
influence	over	private	decisions

2.	 The	moral	issues	raised	by	the	use	of	polygraph,	
personality,	and	drug	tests	and	by	the	monitoring	of	
employees	in	the	workplace

3.	 Working	conditions—in	particular,	health	and	safety,	
styles	of	management,	and	provision	of	day-care	
facilities	and	maternity	leave

4.	 Job	satisfaction	and	dissatisfaction	and	the	prospects	
for	enhancing	the	quality	of	work	life
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as a related matter, more employees are 
successfully suing their former bosses for 
passing on damaging information to pro-
spective employers. The courts have tradi-
tionally considered this sort of information 
exchange between employers to be “privi-
leged,” but companies can lose this pro-
tection by giving information to too many 
people or by making false reports. Through 
fear of defamation suits, in fact, many 
organizations now refuse to reveal anything 
about former employees except their dates 
of employment. Such reticence obviously 
makes it more difficult for companies to 
screen job applicants.

More significant are the threats to pri-
vacy that can arise on the job itself. For 
example, some bosses unhesitatingly rum-
mage through the files of their workers, even 
when they are marked “private.” Some com-
panies routinely eavesdrop on their employ-
ees’ phone calls, and a majority of them read 

their employees’ e-mail and monitor their use of the internet.4 Voice mail isn’t safe, 
either, as Michael huttcut, a manager of a McDonald’s outlet in St. Louis, learned the 
hard way. he was having an affair with a coworker, and the romantic voice-mail mes-
sages he sent her were retrieved and played by his boss. When huttcut complained, he 
was fired.5 Other companies secretly quiz managers—or even call in private investiga-
tors—to gain knowledge about the personal habits and behavior of workers who call in 
sick.6 Meanwhile, GpS technology lets companies track employees when they are in their 
company vehicles—often without their knowledge.7

equally important is the way organizations attempt to influence behavior that 
ought properly to be left to the discretion of their employees—in particular, by trying 
to impose their own values on their workers. For example, Walmart fired Lauren allen, 
who was married but separated from her husband, for dating a coworker, who was single. 
Walmart says that it “strongly believes in and supports the ‘family unit’” and that the 
conduct of allen and her coworker violated the company’s rules.8 Or consider the case of 
Virginia rulon-Miller, a marketing manager in iBM’s office products division. She made 
the mistake of falling in love. a week after receiving a 13.3 percent pay raise, she was 
called on the carpet for dating Matt Blum, a former iBM account manager who had 
gone to work for a competitor. She and Blum had begun dating when Blum was at iBM, 
and he still played on the iBM softball team. iBM told rulon-Miller to give up Blum or 
be demoted. “i was so steeped in iBM culture,” she says, “that i was going to break up 
with Matt.” But the next day, before she had a chance to do anything, she was dismissed. 
even though iBM’s decision was based on written policy governing conflicts of interest, 
a california jury decided that rulon-Miller’s privacy had been invaded. it awarded her 
$300,000.

how would you feel about being asked to supply a urine sample for drug testing by 
an employer?
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a year later, however, the Oregon Supreme court upheld Jcpenney’s firing of a 
merchandising manager for dating another employee. he claimed that his right to pri-
vacy had been violated. although it may seem harsh to fire an employee on the basis of 
personal lifestyle, the Oregon court said, private firms aren’t barred from discriminating 
against workers for their choice of mates. and a federal district court permitted the firing 
of a new Mexico employee with an excellent work record because she was married to a 
worker at a competing supermarket.9

it’s not only in affairs of the heart that companies sometimes intrude into the per-
sonal sphere of employees by imposing their values on them or telling them what to 
think or do in matters that bear little relation to their jobs. Some executives, for exam-
ple, find themselves pressured to contribute cash to their company’s political action 
committee.10 Other corporations hit up their employees for partisan political contribu-
tions. By bundling these together as one gift, companies can circumvent the ban on cor-
porate campaign giving. Or they lean on employees to take a particular political stance, 
as iBM did a few years back by urging its employees to work to defeat a health care bill 
then before congress.11

The ImporTance of prIvacy

Both in the workplace and in general, our concern for privacy seems to have at least 
three dimensions to it. First, we want to control intimate or personal information about 
ourselves and not permit it to be freely available to everyone. We are concerned to restrict 
who has certain kinds of knowledge about us, the means by which they can acquire it, 
and those to whom they may disclose it. Second, we wish to keep certain thoughts, feel-
ings, and behavior free from the scrutiny, monitoring, or observation of strangers. We 
don’t want our private selves to be on public display. Third, we value being able to make 
certain personal decisions autonomously. We seek to preserve and protect a sphere in 
which we can choose to think and act for ourselves, free from the illegitimate influence of 
our employers and others.

There is, however, no consensus among philosophers or lawyers about how pre-
cisely to define the concept of privacy, how far the right to privacy extends, or how to 
balance a concern for privacy against other moral considerations. all of us would agree, 
nonetheless, that we have a clear right to keep private certain areas of our lives and that 
we need to have our privacy respected if we are to function as complete, self-governing 
agents.

even when a genuine privacy right is identified, the strength of that right depends 
on circumstances—in particular, on competing rights and interests. privacy is not an 
absolute value. corporations and other organizations often have legitimate interests that 
may conflict with the privacy concerns of employees. Determining when organizational 
infringement on a person’s private sphere is morally justifiable is, of course, precisely the 
question at issue.

as a general rule, though, whenever an organization infringes on what would 
normally be considered the personal sphere of an individual, it bears the burden of 
establishing the legitimacy of that infringement. The fact that a firm thinks an action or 
policy is justifiable does not, of course, make it so. The firm must show both that it has 
some legitimate interest at stake and that the steps it is taking to protect that interest are 

Our concern for 
privacy has three 
aspects.

The burden is on  
the organization  
to establish the 
legitimacy of 
encroaching on the 
personal sphere of 
the individual.
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reasonable and morally permissible. But what are the areas of legitimate organizational 
influence over the individual?

LegITImaTe and ILLegITImaTe InfLuence

The work contract; the firm’s responsibilities to owners, consumers, and society at large; 
and the purpose of the firm itself all support the proposition that the firm is legitimately 
interested in whatever significantly influences work performance. What constitutes a 
significant influence on work performance, however, is often debatable.

take, for example, the area of dress and grooming. a roofing company has a 
legitimate interest in the type and quality of shoes its workers wear because foot-
wear affects safety and job performance. and perhaps specialty clothing stores such 
as Gap, polo ralph Lauren, and abercrombie & Fitch have legitimate grounds for 
requiring their employees to dress in the store’s latest styles. enterprise rent-a-car 
also puts a high priority on employee grooming and appearance. it lays down thirty 
dress-code guidelines for female employees (no denim or skirts more than 2 inches 
above the knee) and twenty-six rules for male employees (no beards; dress shirts with 
coordinated ties). More debatable was the company’s requiring employee angela 
Garrett to remove the red tints from her hair because they weren’t “appropriate” 
for her ethnic group (she’s african american).12 Likewise, it’s questionable whether 
a genuine corporate interest was a stake when an airline ticket agent was fired for 
refusing to wear makeup or when american airlines forbade a black employee 
from wearing her hair in corn rows because the style was thought to clash with the 
company’s corporate image. Or consider the case of Debrahlee Lorenzana, an attrac-
tive thirty-three-year-old single mother. in 2010, a citibank branch fired her for 
wearing clothes—pencil skirts, turtlenecks, tailored jackets, and stiletto heels—that 
purportedly made her curvy figure “too distracting” to her male colleagues. When 
she pointed out that some female coworkers shopped where she shopped and wore 
the same styles, she was told that their unattractiveness made their sartorial choices 
irrelevant.13

The general proposition that a firm has a legitimate interest only in employee 
behavior that significantly influences work performance applies equally to off-the-job 
conduct. Bank of america probably ran afoul of this guideline when it fired Michael 
Thomasson, a legal secretary, for working as a gay stripper during his off-hours. after 
a coworker read a personal letter Thomasson had written on a company computer that 
mentioned his job as an exotic dancer, a group of bank employees, including several of 
Thomasson’s supervisors, went to see him perform. two weeks later he was dismissed—
despite a record of positive job evaluations and a recent merit raise.14

Years ago, henry Ford made his autoworkers’ wages conditional on their good 
behavior outside the factory. he had 150 inspectors whose job it was to keep tabs on 
his employees’ hygiene and housekeeping habits. and Milton hershey, another famous 
business leader, used to tour hershey, pennsylvania, the chocolate-manufacturing town, 
to make sure his workers were keeping up their lawns. he even hired private detectives to 
find out who was throwing trash in hershey park.15 These days it’s easy to say that Ford 
and hershey crossed the line and were poking their noses into aspects of their employees’ 
lives that had nothing to do with their jobs. in other cases, though, determining when 
off-the-job conduct bears on job performance can be difficult.

A firm has a 
legitimate interest in 
employee conduct 
off the job only if it 

affects work 
performance.
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how would you decide the following case? in an off-the-job fight, a plant guard 
drew a gun on his antagonist. although no one was injured, the guard’s employer 
viewed the incident as grounds for dismissal. The employer reasoned that such an 
action indicated a lack of judgment by the guard. Do you think the employer had a 
right to fire the guard under those circumstances? The courts did. By contrast, con-
sider the employee who sold a small amount of marijuana to an undercover agent, 
or the employee who made obscene phone calls to the teenage daughter of a client. 
Their employers fired them, but the employees were reinstated by an arbitrator or 
the court.

Then there’s the amorphous area of company image and the question of whether it 
can be affected by off-the-job conduct. For example, the image a firm wishes to project 
might be hurt by the political activities of a corporate executive, but probably not by 
what a low-level worker on an assembly line does. to be sure, companies and other 
organizations have a legitimate interest in protecting their good names, and the off-duty 
conduct of any employee could conceivably damage an organization’s reputation. But 
in practice damage is often difficult to establish. For example, two irS agents were sus-
pended for mooning a group of women after leaving a bar. Would you agree with their 
suspension? an arbitrator didn’t and revoked it. he couldn’t see that their conduct dam-
aged the irS’s reputation.16

Obviously we can’t spell out exactly when off-duty conduct affects company image 
in some material way, any more than we can say precisely what constitutes a significant 
influence on job performance. But that doesn’t prevent us from being able to judge that 
in many cases organizations step beyond legitimate boundaries and interfere with what 
should properly be personal decisions by their employees. That interference can take 
many forms, but two are worth looking at more closely.

Involvement in civic activities
to enhance their image in the community, businesses and other organizations have 
long prodded employees to donate to charitable causes during company-led fund-
raising drives or encouraged them to participate in civic activities off the job—for 
example, by running for the local school board or joining community service organiza-
tions, such as Kiwanis, Lions, or rotary. Moreover, the past decade has seen a boom 
in corporate-sponsored employee volunteer programs, with more and more firms 
encouraging employees to spend off-duty hours helping out at designated charities or 
donning a company t-shirt and pitching in on Saturdays at some company-run chari-
table project.17

There’s no question that the trend toward corporate volunteer programs has been 
good for society. One in four adults does at least some volunteer work, and corpo-
rate programs have probably drawn many of them into doing so. But such programs 
can collide with accelerating job demands, forcing employees to spend valued off-
duty time away from their families and fueling employee resentment and burnout. 
Moreover, the programs can raise moral questions, especially as the pressure to participate 
increases. Some employers have “unwritten rules” requiring volunteer work; other 
companies award employees points for approved volunteer work on their performance 
evaluations. employees also have been downgraded, disciplined, or even fired for not 
contributing the “suggested” amount of money to the United Way or other  charitable 

suMMary
Individuals have a right 
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cause sponsored by the firm. The pressure can be real, too, when the boss solicits 
 donations for his or her favorite charity or goes cubicle to cubicle with a sign-up sheet 
for Girl Scout cookies.18

By striving too hard for a do-gooder image, a company can thus be guilty of 
attempting to influence the personal choices and off-the-job behavior of employees 
in ways that constitute an invasion of privacy. By explicitly or implicitly requiring 
employees to associate themselves with a particular activity, group, or cause, firms are 
telling workers what to believe, what values to support, and what goals to promote 
outside work.

Wellness programs
Sometimes organizations pressure employees in certain directions for “their own good.” 
For example, a group of employers led by Ford, pepsico, and General Mills are cam-
paigning to get their overweight employees to slim down.19 and wellness programs, 
which push employees toward healthier lifestyles, are now a common feature of the 
corporate landscape. These paternalistic programs are aimed at helping employees live 
longer and improve their health and productivity. The programs teach them about nutri-
tion, exercise, stress, and heart disease and encourage them to give up smoking, eat more 
healthfully, moderate their drinking, and work out in the company gym or join a com-
pany sports team after work.20

Wellness programs try to make fitness part of the corporate culture, and that goal 
seems innocent enough. But some companies are making employees pay more for their 
health care benefits if they are overweight, have high blood pressure, or don’t exercise.21 
and employees have been fired for smoking or taking a drink at home or for refusing to 
take a test to prove they’re nonsmokers.22 Other organizations offer employees financial 
incentives for agreeing to fill out health questionnaires, undergo comprehensive health 
assessments, or even work with a health coach, who telephones periodically to check up 
on them and who may or may not report back to the boss. critics charge that this is a 
kind of “privacy tax.” Those with good salaries can ignore the incentive if they wish, but 
what about janitors or other low-wage workers? can they afford to protect their privacy 
by refusing to participate?23

Some companies are now intruding further into the personal sphere by bringing 
employees’ families into wellness programs.24 Others are trying to improve the mental 
health of their employees as well, seeking not only to combat depression, anxiety, and 
other psychological problems, but also to promote positive thinking, coping under 
pressure, and “mental fitness” in an effort to increase creativity and productivity. 
although this sounds enlightened and humane, it is often the companies themselves 
that are to blame for stressful work environments conducive to poor mental health. 
Moreover, many employees worry about their employers delving into their psychologi-
cal and emotional lives. can companies be trusted with the information they receive? 
Or will it find its way into annual appraisals or be held over employees’ heads by 
manipulative managers?25 “i think employers are going to get deeper and deeper into 
the wellness business,” says professor alan F. Westin of columbia University. “This 
is going to throw up a series of profound ethical and legal dilemmas about how they 
should do it and what we don’t want them to do.”26

Employee volunteer 
programs and other 
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privacy.
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• • •

TesT ing  and MoniTor ing
it’s no secret that firms frequently seek, store, and communicate information about 
employees, often highly personal information. The previous section examined privacy 
and organizational encroachment on employees’ personal lives. This section focuses on 
two common methods of obtaining information about employees: monitoring them on 
the job and subjecting them to various tests—in particular, polygraph tests, personality 
tests, and drug tests. Before beginning this discussion, however, we need to look briefly at 
the concept of informed consent.

Informed consenT

certainly no employee is ever compelled to take a lie-detector, personality, or genetic 
screening test in the sense that someone puts a loaded revolver to the person’s head and 
says, “take the test or else.” But compulsion, like freedom, comes in degrees. although 
an employee may not be compelled to take a test in the same way that a prisoner of war, 
for example, is compelled to cooperate with a captor, enough coercion may be present 
to significantly diminish the worker’s capacity to consent freely to privacy-invading 
procedures.

Obviously if workers submit to an honesty exam or to a test for genetic disorders, 
then they agree to do so. But is their assent valid and legitimate? Does it constitute 
informed consent? That’s the issue, and it is an altogether reasonable issue to raise 
because information collected on workers is often intimately personal and private and, 
when used carelessly, can injure them.

informed consent implies deliberation and free choice. Workers must understand 
what they are agreeing to, including its full ramifications, and must voluntarily choose 
it. Deliberation requires not only the availability of facts but also a full understanding of 
them. Workers must be allowed to deliberate on the basis of enough usable information, 
information that they can understand. But usable information is not of itself enough to 
guarantee informed consent. Free choice is also important—the consent part is as signifi-
cant as the informed part of informed consent.

everyone agrees that for consent to be legitimate, it must be voluntary. Workers 
must willingly agree to the privacy-invading procedure. They must also be in a position 
to act voluntarily. One big factor that affects the voluntariness of consent is the pres-
sure, expressed and implied, exerted on employees to conform to organizational policy. 
especially when the pressure to conform is reinforced with implicit threats of reprisal, it 
can effectively undercut the voluntariness of consent. That is obvious in the case of job 
applicants asked to undergo some invasion of their privacy. They can either submit or 
look for work elsewhere.

poLygraph TesTs

When an individual is disturbed by a question, certain detectable physiological changes 
occur. The person’s heart may begin to race, blood pressure may rise, respiration may 
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increase. The polygraph simultaneously records changes in these physiological processes 
and, thus, is often used in lie detection.

Businesses cite several reasons for using polygraph tests. First, the polygraph is 
a fast and economical way to verify information provided by a job applicant and to 
screen candidates for employment. So used, it can help reveal personal philosophy, 
behavioral patterns, and character traits that are incompatible with the organization’s 
image or purpose or that are not conducive to its functioning smoothly and effectively. 
Second, the polygraph allows employers to identify dishonest employees or job candi-
dates, at a time when many companies are suffering staggering annual losses through 
in-house theft. Third, companies argue that the use of polygraphs permits business 
to abolish audits and oppressive controls. They say the use of polygraphs actually 
increases workers’ freedom.

Those who defend the use of polygraphs rely on three assumptions that are open to 
question.27 The first assumption is that lying triggers an involuntary, distinctive response 
that truth telling does not. But this is not necessarily the case. What the polygraph can 
do is record that the respondent was more disturbed by one question than by another, 
but it cannot determine why the person was disturbed. perhaps the question made the 
person feel guilty or angry or frightened, but deception does not necessarily lurk behind 
the emotional response.

Second, it is assumed that polygraphs are extraordinarily accurate. Lynn March, presi-
dent of the american polygraph association, says that “when administered correctly by 
qualified operators, the tests are accurate more than 90 percent of the time.”28 But David 
t. Lykken, a psychiatry professor, claims that these boasts are not borne out by three 
 scientifically credible studies of the accuracy of polygraphs used on actual criminal sus-
pects. The accuracies obtained by qualified operators in these experiments were 63 percent, 
39 percent, and 55 percent.29 Whether the polygraph is accurate 90 percent of the time or 
less, the conclusion is the same: it cannot reveal with certainty whether a person is or is not 
 telling the truth.

The third major assumption about polygraphs is that they cannot be beaten. 
Lykken, for one, suggests otherwise. The easiest way to beat the polygraph, the psy-
chiatrist claims, is by augmenting your response to the control question by some 
form of covert self-stimulation, like biting your tongue. not everybody believes 
this. Defenders of the polygraph contend that liars can’t fool skilled operators of the 
machine. But even if the polygraph generally catches the guilty, it will also generate a 
disturbing number of false positives—that is, it will falsely identify as liars people 
who are telling the truth.

to see this, imagine that the polygraph is 95 percent accurate and suppose, for the 
sake of illustration, that at a large corporation with an in-house theft problem one out 
of every fifty employees is stealing from their employer. if the corporation has a thou-
sand employees, then twenty will be crooks and 980 will be honest. if every employee is 
tested, then the test, being only 95 percent accurate, will identify nineteen of the twenty 
crooks; one will escape detection. But the test will identify as liars 5 percent of the com-
pany’s 980 innocent employees; forty-nine people will be falsely accused. By firing all 
those who fail the polygraph, a company might succeed in weeding out the guilty, but it 
would also seriously harm many innocent employees.

The use of 
polygraphs rests on 

three doubtful 
assumptions.
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in addition to these considerations, polygraphs infringe on privacy. as professor of 
politics christopher pyle says, they violate “the privacy of beliefs and associations, the 
freedom from unreasonable searches, the privilege against self-accusation, and the pre-
sumption of innocence.”30 That is not to say employers never have the right to abridge 
privacy or employees never have an obligation to reveal themselves. in important cases of 
in-house theft or corporate espionage, employers may be justified in using a polygraph as 
a last resort. But the threat to privacy remains.

The moral concerns embedded in the use of polygraphs suggest three points—in 
addition to the question of informed consent—to consider in evaluating their use in the 
workplace:

1. The information the organization seeks should be clearly and significantly related to 
the job. This caveat harks back to a determination of the legitimate areas of organiza-
tional influence over the individual.

2. not only should the organization have job-related grounds for using the polygraph, 
but these must be compelling enough to justify violating the individual’s privacy and 
psychic freedom. at the very least, the organization must have no viable alternative 
way of getting extremely important information or must have exhausted other 
legitimate means first.

3. assuming the grounds for using the polygraph are sufficiently compelling, we must 
also be concerned about the sort of information being gathered, who will have access 
to it, and how it will be disposed of. normally, not only the results but also the fact 
that a person is being tested at all should be kept confidential. and it is always 
important to treat that person respectfully.

responding to moral concerns about polygraphs as well as to their practical and 
statistical limitations, congress passed the employee polygraph protection act. it 
prohibits most private employers from using lie detectors in “pre-employment test-
ing.” private security firms are exempted from the law, along with drug companies, 
contractors with certain government agencies, and selected others. The law permits 
the use of polygraphs in “ongoing investigations of economic loss or injury,” but it 
provides a number of procedural safeguards. For instance, the employer must explain 
the test’s purpose to the employee and the reason why he or she was selected to take it. 
The worker also has a right to consult with someone who will explain the workings and 
limitations of the machine. Ultimately, the worker retains the option not to submit to 
the test, and no one can be fired on the basis of a lie-detector test “without other sup-
porting evidence.”

Scientists, however, are experimenting with new techniques for detecting dishon-
esty, such as magnetic-resonance imaging, “cognosensors,” and electroencephalography 
(eeG), all of which look directly at brain activity to see who is lying and who is not.31 
although these techniques are not yet foolproof, their proponents believe that they 
promise to prove far more accurate than the antiquated polygraph. Look for them soon 
at a workplace near you.

suMMary
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personaLITy TesTs

companies often wish to determine whether prospective employees are emotionally 
mature, get along well with others, and have a good work ethic, and, more gener-
ally, whether they would fit in with the organization, so they sometimes administer 
 personality tests. One of the most popular of these tests, the Myers-Briggs type 
indicator, is used by eighty-nine of the Fortune 100 companies and taken by more than 
2.5 million americans every year.32 personality tests such as the Myers-Briggs can reveal 
highly personal information, and they often intrude into areas of our lives and thoughts 
that we normally consider private. consent is usually less than fully voluntary because 
personality tests are generally part of a battery of tests that job applicants must take if 
they wish to be considered for a position.

Used properly, personality tests help screen applicants for jobs and current employ-
ees for particular assignments by indicating areas of adequacy and inadequacy. in theory, 
they simplify the complexities of business life by reducing the amount of decision making 
involved in determining whether an individual has the personal characteristics appropri-
ate for a given position. But one key premise underlying such tests is questionable. That 
premise is that all individuals can usefully and validly be categorized on the basis of a rela-
tively small number of personality characteristics. in fact, test designers typically believe 
that one’s overall personality is shaped by only five factors and that these factors, which they 
seek to measure, account for “99 percent of the differences in human behavior.”33 however, 
the possession of a personality trait or characteristic is not an all-or-nothing thing, nor 
is it something that is permanently fixed. Most of us possess a variety of traits in various 
degrees, and social circumstances often influence the characteristics we display and the 
talents we develop. When organizations attempt to categorize employees in terms of their 
personalities, they simplify human nature and may miss their employees’ true potential.

personality tests also screen for organizational compatibility, sometimes function-
ing to eliminate prospective employees whose individuality or creativity may be exactly 
what the firm needs. Some companies, for example, seek employees who are extremely 
submissive to authority. Thus, when writer Barbara ehrenreich submitted to a personal-
ity test for a job at Walmart, she was reprimanded for getting the “wrong” answer when 
she agreed only “strongly” with the proposition “all rules have to be followed to the letter 
at all times.” The correct answer was “totally agree.”34 When used this way, personality 
tests raise a pressing moral issue in the employer–employee relationship: conformity of 
the individual to organizational ideals. Organizations by nature represent a danger to 
individual freedom and independence. When personality tests are used to screen for 
conformity to organizational values, goals, and philosophy, they can catalyze this natural 
tendency into a full-blown assault.

Then, of course, there’s the intrusive nature of the questions. Questions like “Does 
driving give you a sense of power?” “Do you like a lot of excitement in your life?” or “if 
you could, would you work as an entertainer in Las Vegas?” may seem innocuous, but 
what about a personality test that delves into your love life or that asks men, “Was there 
ever a time in your life when you liked to play with dolls?” One disgruntled test taker 
complains about “questions you wouldn’t even answer for your own mother, if she asked 
you.”35 Worse, many of the tests asking these questions have little or no research to back 
them up or have not been validated for use in pre-employment situations. even those who 
favor testing admit as much. John Kamp, an industrial psychologist, points out that even 
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intelligent businesspeople can be swayed by a good marketing pitch from companies that 
peddle invalid or unreliable tests. “That’s the unfortunate thing,” he says. “a person with a 
slick pitch and no real research behind their tests can have a good business.”36

drug TesTIng

drug testing first became a live issue for some sports fans when the national collegiate 
athletic association (ncaa) began banning college football players from postseason 
bowl competition based on the results of steroid testing. But political and legal battles 
over the drug testing of employees have raged for years. numerous companies have 
warmly embraced testing. a study published in the Journal of the American Medical 
Association supports doing so. it showed that postal workers who tested positive for 
drug use in a pre-employment urine test were at least 50 percent more likely to be fired, 
injured, disciplined, or absent than those who tested negative.37 although many compa-
nies remain skeptical of the benefits of testing, 67 percent of large corporations now test 
either current employees or job applicants for illegal substances.38

in principle, testing employees to determine whether they are using illegal drugs 
raises the same questions that other tests raise: is there informed consent? how reliable 
are the tests? is testing really pertinent to the job in question? are the interests of the firm 
significant enough to justify encroaching on the privacy of the individual? But rather 
than reiterate these issues, all of which are important and relevant, this section limits 
itself to four additional remarks:

1. The issue of drug testing by corporations and other organizations arises in the broader 
context of the drug-abuse problem in america today (which includes the abuse not just 
of illegal street drugs but of alcohol and prescription medicines as well). to discuss this 
problem intelligently, one needs good information, reliable statistics, and sociological 
insight, yet these are difficult to come by. popular newsmagazines run frequent and 
alarming cover stories on drugs, and hours of television news are given over to sensa-
tionalistic drug-related stories. Likewise, many politicians find it advantageous to 
portray themselves as battling courageously against a rising flood of drugs. Yet most 
of this media coverage and political hoopla is at best superficial, at worst misleading 
and even hysterical. The problems that alcohol and drug abuse can pose for businesses 
and other organizations are real and serious, but the use of illegal drugs, at least, 
appears to have dropped significantly among workers since the mid-1980s. however, 
excessive media attention and political posturing can create a false sense of crisis, 
 leading people perhaps to advocate extreme or unnecessary measures.

2. Drugs differ, so one must carefully consider both what drugs one is testing for and 
why. Steroids, for instance, are a problem for the ncaa but not for iBM. and it is 
difficult to believe that Ford Meter Box was warranted in urine testing employees for 
nicotine in order to root out smokers.39 to be defensible, drug testing must be perti-
nent to employee performance and there must be a lot at stake. testing airline pilots 
for alcohol consumption is one thing; testing the baggage handlers is something else. 
to go on a fishing trip in search of possible employee drug abuse, when there is no 
evidence of a problem and no significant danger, seems unreasonable.
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3. Drug abuse by an individual is a serious problem, generally calling for medical and 
psychological assistance rather than punitive action. The moral assessment of any 
program of drug testing must rest in part on the potential consequences for those 
taking the test: Will they face immediate dismissal and potential criminal proceed-
ings, or therapy and a chance to retain their positions? to put the issue another way, 
when an organization initiates a testing program, does it approach this solely as a 
kind of police function? Or is it also responsive to the needs and problems of indi-
vidual employees? Some business writers argue that voluntary, nonpunitive drug-
assistance programs are far more cost-effective for companies, in any case, than 
testing initiatives.40

4. any drug-testing program, assuming it is warranted, must be careful to respect the 
dignity and rights of the persons to be tested. Some alternatives to body-fluid test-
ing are less invasive of employee privacy. Due process must also be followed, 
including advance notification of testing as well as procedures for retesting and 
appealing test results. all possible steps should be taken to ensure individual 
privacy.

monITorIng empLoyees on The Job

Many major employers routinely monitor the performance of their employees through 
the computers and telephones they use. They check the number of keystrokes that word 
processors enter during the day and record or listen in on calls handled by customer serv-
ice agents to ensure accuracy and efficiency. The electronic communications privacy act 
of 1986 restricts the government or unauthorized parties from eavesdropping on e-mail, 
fax transmissions, and cell phone conversations. The law applies to employers, but it 
allows exceptions when the consent of employees has been obtained, when the organiza-
tion owns or maintains the system, or when there is a legitimate business purpose for 
the surveillance. Workers don’t necessarily resent this monitoring, if it is in the open. 
“i don’t think people mind having their work checked,” says Morton Bahr, president 
of the communications Workers of america. “it’s the secretiveness of it” that bothers 
employees.41

according to the american Management association, three-quarters of employers 
record employees’ voice mail, e-mail, or phone calls; review their computer files; or 
even videotape them—often without their knowledge.42 in 2006, an Ohio firm took 
things a step further when it embedded rFiD (radio frequency identification) chips 
in the arms of two employees to monitor when they accessed secured areas—the first 
known case of a company’s electronically tagging workers.43 tightening security and 
overseeing customer service are not the only reasons companies monitor their employ-
ees. Some companies, for example, check employees’ computers to see whether they 
exceed the allotted time for lunch or work breaks; others listen in on phone conversa-
tions and examine e-mail messages to catch employees conducting personal business 
on company time.

“What are they going to think up to do to us next?” wonders one employee. “it’s 
scary. i’ll bet no one monitors the phones or e-mail of ceOs and other top executives.”44 
nancy Flynn, executive director of epolicy institute, agrees with that sentiment. “in a lot 
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of organizations,” she says, “the senior executives are immune from [electronic] moni-
toring.”45 if so, this raises a basic moral objection. as explained in chapter 1 and again 
in chapter 2’s discussion of Kant, if we make a moral judgment, we must be willing to 
make the same judgment in any similar set of circumstances. These executives, however, 
are apparently willing to apply to others a policy that they are unwilling to see applied to 
themselves.

When in-house theft, sabotage, or other threatening conduct occurs, organiza-
tions frequently install monitoring devices—two-way mirrors, cameras, and electronic 
 recorders—to apprehend the employees who are responsible. But monitoring suspected 
trouble spots or private acts can create moral problems. consider the two male employ-
ees of Sheraton Boston hotel who were secretly videotaped changing clothes in the 
locker room during a hunt for a drug dealer. They weren’t suspects, just bystanders.46

as with personality, polygraph, and drug tests, the monitoring of employees 
often gathers personal information without informed consent. Organizations fre-
quently confuse notification of such practices with employee consent, but notification 
alone does not constitute agreement. When employee restrooms, dressing rooms, 
locker rooms, and other private places are bugged or video-taped, an obvious and seri-
ous threat to privacy exists—posted notices notwithstanding. it’s true that in some 
cases surveillance devices may be the only way to apprehend the guilty. nevertheless, 
they often can do more harm than good by violating the privacy of the vast majority of 
innocent employees. Obviously, even more serious moral questions arise when moni-
toring devices are used not exclusively for officially designated purposes but also for 
cajoling, harassing, or snooping on employees (sometimes with the goal of thwarting 
them from organizing unions47).

• • •

Work ing  condiT ions
in a broad sense, the conditions under which people work include personnel policies 
and procedures, as well as the extent to which an organization is committed to respect-
ing the rights and privacy of its employees. This section, however, examines three other 
aspects of working conditions: health and safety on the job, styles of management, and 
the organization’s maternity and day-care arrangements.

heaLTh and safeTy

The year is 2010: an explosion at a U.S. Steel corporation plant maims twenty work-
ers in pennsylvania. an accident at a Middletown, connecticut, power plant causes six 
deaths and injures another fifty people. a blast at a Massey energy coal mine in West 
Virginia kills twenty-nine coalminers, the deadliest coal-mine incident in forty years. 
and who will forget the explosion at the Bp oil rig Deepwater horizon off the coast 
of Louisiana, which killed eleven workers? These tragic episodes gained media cover-
age across the country, and some of them will remain seared in our memories for a 
long time. But most workplace deaths gather little or no publicity. For example, the 
national media ignored altogether the deaths of twenty-one-year-old Dennis claypool 
and eighteen-year-old Mark DeMoss, who suffocated working inside a tanker trailer at 
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a trucking company outside chicago. The two didn’t know that the tanker had recently 
been cleaned with nitrogen, which removes oxygen from the air. a freak accident? each 
year between eighty and one hundred workers die in such “confined space” incidents.48

The scope of occupational hazards remains awesome and generally unrecognized. 
in a given year about five thousand workers are killed on the job.49 Deaths are just 
part of the problem. census Bureau statistics reveal that although the rate of industrial 
injury has been declining since 1960, the absolute number of workers disabled at work 
every year—approximately five million men and women—remains disturbingly high.50 
Job-related injuries and illnesses cost the nation $65 billion a year—$171 billion when 
indirect costs such as lost wages are included.51 researchers believe, however, that gov-
ernment statistics undercount workplace injuries and illnesses.52 and when we take into 
account health problems that stem not from specific, identifiable events on the job but 
rather from years of labor or from long-term exposure to hazardous substances, then the 
problem escapes reliable measurement.

employers clearly have a moral obligation not to expose workers to needless risks 
or to negligently or recklessly endanger their lives or health. in the case of a drilling 
company that lowered a twenty-three-year-old worker to the bottom of a 33-foot-deep, 
18-inch-wide hole, where he then suffocated, a Los angeles county prosecutor put it this 
way: “Our opinion is you can’t risk somebody’s life to save a few bucks. That’s the bot-
tom line.”53 issues of legal liability aside, however, employers are not morally responsible 
for all workplace accidents. Sometimes coworkers are negligent or act irresponsibly, and 
sometimes the victims themselves may have behaved stupidly or failed to exercise due 
care. Sometimes, as people often say, accidents “just happen.” Moreover, nothing in life 
is free of risk, and we often judge the risk worth taking (for example, when we choose to 
drive a car). and in some circumstances or in certain occupations, an injured worker can 
reasonably be said to have voluntarily assumed the risk. although there is some truth in 
all these points, they are somewhat misleading about the nature of accidents.

to begin with assumption of risk, the proposition that Dennis claypool, Mark 
DeMoss, or the young Los angeles man who died at the bottom of the shaft can be 
inferred to have freely and knowingly decided to gamble with their lives is dubious, to 
say the least. Voluntary assumption of risk presupposes informed consent. as we have 
seen, that would require the worker to have been fully informed of the danger and to 
have freely chosen to assume it, which is rarely true of workers who are just doing what 
the boss tells them to do. informed consent entails that employees have a moral right to 
refuse work when it exposes them to imminent danger and that employers are wrong to 
reprimand or otherwise retaliate against them for doing so. The U.S. Supreme court 
has acknowledged the right to refuse dangerous work to be a legal right, too. in a 
crucial workplace decision, it ruled in favor of two employees of Whirlpool corporation 
who had refused to follow their foreman’s order to undertake activities they considered 
unsafe.54 Of course, what constitutes an “imminent” danger may sometimes be open to 
debate, and workers should always behave reasonably and, when trying to avoid a per-
ceived danger, take the least disruptive course of action open to them.

employers, for their part, should inform workers of any life-threatening hazards, 
and, indeed, a number of states make that a legal requirement. Still, employees are often 
unaware of the dangers they face, many of which may be long-term, rather than immi-
nent, hazards. take the electronics industry, for example. it may look safe in comparison 
with other occupations, but behind its clean, high-tech image lurk health hazards for 
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workers—in particular, the chemical toxins that are indispensable to the manufacture 
of computer chips. One workplace toxin causing concern recently is beryllium, a mira-
cle metal—one-third the weight of aluminum yet six times stiffer than steel—which is 
used in a number of products these days, including computers, cell phones, and golf 
clubs. More toxic than plutonium, a few millionths of a gram of beryllium can trigger 
an immune system attack and fatally damage the lungs and other organs. current legal 
standards suffice to keep workers handling the stuff from dying after a few days or weeks 
on the job, but they don’t adequately protect them from developing chronic beryllium 
disease, a risk they may be unaware of.55

putting aside assumption of risk and the right to know about and refuse hazard-
ous work, we turn now to the causes of workplace accidents. as previously stated, it 
seems that accidents often result not from direct employer malfeasance but rather from 
employee blunders, coworker negligence, or just plain bad luck with nobody at fault. 
according to safety experts, though, this way of thinking is inaccurate. industrial acci-
dents don’t just happen. They are caused—by inadequate worker training, sloppy proce-
dures, lack of understanding of the job, improper tools and equipment, hazardous work 
environments, poor equipment maintenance, and overly tight scheduling.56 and these 
are all matters that fall within the purview of the employer. For example, when a worker 
falls to his death from the tenth floor of a construction site because he wasn’t wearing 
the required safety harness, the accident almost certainly has causes that go beyond poor 
judgment on his part.57 Or consider the case of Michael rodriguez. When some heavy 
machinery crushed his ankle, he was unable to leave his workplace and get to the  hospital 
for several hours. That’s because, until unfavorable publicity forced a policy change, 
Walmart would lock its employees in at night, and there was no one on duty with a key.58

Workplace injuries, most experts believe, are related not to shortcomings in technol-
ogy but rather to unsafe human behavior resulting from poor job practices, bad man-
agement, and a workplace environment that fails to put safety first. The key to a safer 
workplace, says risk-management consultant Beth rogers, is not engineering but chang-
ing the company’s “hidden culture”—the “unspoken rules that are adhered to”—to a 
culture that is proactively oriented toward safety.59 as evidence for what rogers is saying, 
consider two of the cases mentioned at the beginning of this section. With a long history 
of industrial mishaps, including a deadly refinery explosion in texas five years earlier that 
killed fifteen people and injured 170, Bp had a reputation within the industry for subor-
dinating safety management to aggressive growth. it’s not surprising, then, that managers 
ignored the safety concerns expressed by crew members before the Deepwater horizon 
oil rig blew up.60 Likewise, Massey energy had a long record of safety violations and a 
history of playing cat-and-mouse with regulators. its West Virginia mine was known to 
be a “ticking time bomb.”61

osha

With the 1970 Occupational Safety and health act, the prime responsibility for regulat-
ing working conditions passed from the states to the federal government. The thrust of 
the act is “to ensure so far as possible every working man and woman in the nation safe 
and healthful working conditions,” and it places a duty on employers to provide a work-
place “free from recognized hazards that are causing or are likely to cause death or seri-
ous injury.” in its early years, the occupational safety and health administration 
(osha), created by the act, added to its own troubles by promulgating some rules that 
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seemed trivial and nitpicking—for example, detailed guidelines regulating toilet seats 
and the belts to be worn by telephone line workers.62 Fortunately, most of those rules 
have been repealed, but controversies have raged over how far OSha should go in the 
cause of safety. The organization seeks to require only safeguards that are feasible. it has, 
for example, never attempted to entirely eliminate toxins in the workplace. But is “feasi-
bility” to be understood in a broad economic and technological sense, or must the gains 
in safety outweigh the costs that particular companies must bear? and how are those 
costs and gains to be measured? Sometimes, even when union and industry representa-
tives have agreed on new safety measures, politicians have prevented OSha from intro-
ducing them because of ideological opposition to regulation.63

With limited resources and only a few thousand inspectors to monitor millions 
of workplaces, OSha has always faced a daunting task, and its performance has been 
spotty. Worse, the relationship between OSha and the businesses and industries it regu-
lates has often been too cozy. consider the case of Stephen Golab, a fifty-nine-year-old 
immigrant from poland who worked for a year stirring tanks of sodium cyanide at the 
Film recovery Services plant in elk Grove, illinois. One day he became dizzy from the 
cyanide fumes, went into convulsions, and died. OSha then inspected the plant and 
fined Film recovery Services $4,855 for twenty safety violations. OSha subsequently 
cut the fine in half. in contrast, the state attorney general for cook county filed crimi-
nal charges. Three company officials were convicted of murder and fourteen counts of 
reckless conduct. The company itself was also found guilty of manslaughter and reckless 
conduct and fined $24,000.64

Since the Golab case, budget cuts have shrunk OSha’s staff further, and inspections 
and citations have dropped. For example, an examination of 1,242 cases in which the 
agency itself concluded that workers had died because of their employer’s “willful” safety 
violations revealed that in 93 percent of those cases OSha declined to prosecute. at least 
seventy of those employers willfully violated safety laws again, resulting in more deaths. 
Yet even those repeat offenders were rarely prosecuted.65 Why the leniency? “a simple lack 
of guts and political will,” says John t. phillips, a former regional OSha administrator.66 
congress, however, is at least partly responsible. it has pushed the agency from rule mak-
ing and enforcement to helping businesses comply with federal requirements. as a result, 
critics call OSha a “toothless tiger” that has moved from “beat cop to social worker.”67

new health challenges
One problem that both OSha and business need to address is the epidemic of occupa-
tional injury and illness known as musculoskeletal disorders. in offices and factories 
across the country, millions of workers suffer from aching backs, crippled fingers, sore 
wrists, and other problems caused or aggravated by their jobs. carpal tunnel syndrome, 
low back pain, sciatica, tendinitis, and other musculoskeletal disorders account for one-
third of all serious workplace injuries and cause more than 640,000 workers a year to 
miss time on the job.68

numb fingers, swollen knuckles, and aching wrists from the constant repetition 
of awkward hand and arm movements may sound like minor complaints, but they are 
anything but trivial to the many employees who suffer from them. ask Janie Jue of San 
Francisco. For seventeen years she keyed in up to 48,000 strokes a day on an automatic 
letter-sorting machine. today, even picking up a book or a coffee pot sends bolts of pain 
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tearing up her hand and arm. “i wish i could work,” she says, “but it hurts from my 
elbow to my fingertips.”69 “For many years,” remarks one expert, “it was just considered a 
cost of doing business. if you did certain jobs, you would end up with hands crippled at 
the end of your career. That’s not acceptable in this country any more.”70

no longer associated only with manufacturing, musculoskeletal disorders are also 
rampant among white-collar office workers, especially those who spend all day at a com-
puter. The redesign of jobs, adjustable chairs, training in the proper use of computer ter-
minals, and other preventive measures can often reduce the problem. in the meantime, 
it is not only the employees who are suffering. Musculoskeletal disorders decrease pro-
ductivity and dampen morale, and having a skilled worker go out on long-term disability 
and vocational rehabilitation can cost a company a small fortune. nevertheless, various 
employer groups and business lobbies continue to fight vigorously any step toward ergo-
nomic regulation, even thwarting a thirteen-year effort by the national Safety council to 
draft voluntary guidelines for preventing repetitive-motion injuries.71

an aspect of work life over which OSha exercises little direct control is the shifts 
people work. Yet a team of scientists from harvard and Stanford universities believes that 
the health and productivity of 25 million americans whose work hours change regularly 
could be measurably improved if employers scheduled shift changes to conform with the 
body’s natural and adjustable sleep cycles. This is particularly important given that sleep 
deprivation and fatigue are prime causes of industrial accidents and cost employers bil-
lions a year in absences, accidents, and diminished productivity.72

related to fatigue is an aspect of work we have only recently begun to appreciate 
fully—the health implications of job stress. More than 30 percent of american work-
ers say they are “always” or “often” under stress at work, and a majority of them report 
increased workloads that leave them “overtired and overwhelmed.”73 One reason is that 
they put in over 1,800 hours on the job a year; that’s 350 more hours, for instance, than 
their German counterparts do. in addition, four out of ten employees now work “mostly 
at nonstandard times,” according to harriet prosser of the University of Maryland. They 
juggle rotating shifts and work evenings, nights, and weekends to meet the demands of 
global supply chains and customers in every time zone. Furthermore, technology leashes 
many employees to the job even when they’re at home. as a result, says Donald i. tepas, 
a professor of industrial psychology, “the distinction between work and nonwork time is 
getting fuzzier all the time.”

The relation between workplace stress and ill health is now well established. in fact, 
scientists have ascertained that stressful job conditions diminish mental health and dam-
age physical functioning as much as smoking does.74 Workers who report being stressed 
incur significantly higher health care costs than do other employees. revamping working 
environments that produce stress and helping employees learn to cope with it are among 
the major health challenges facing american business now and in the years to come.

managemenT sTyLes

how managers conduct themselves on the job—management styles—can do more to 
enhance or diminish the work environment than any other facet of employer–employee 
relations. indeed, a poor relationship with their immediate supervisor is the most com-
mon reason people give for leaving a job; office politics comes second.75 “Management 
creates the conditions in which most adults spend half their waking lives,” writes 
Thomas a. Stewart, editor of Harvard Business Review. “Bad management makes lives 
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miserable.”76 in survey after survey, employees rank honest communication, personal 
recognition, and respectful treatment as more important than good pay. Unfortunately, 
according to a columbia University psychologist, millions of workers suffer from bosses 
who are abusive, dictatorial, devious, dishonest, manipulative, and inhumane.77

This workplace reality runs contrary to the teachings of almost all management the-
orists. For example, in his classic work The Human Side of Enterprise, Douglas McGregor 
described two styles of management, which he called “Theory X” and “Theory Y.” Theory 
X managers believe that workers dislike work and will do everything they can to avoid 
it.78 These managers insist that the average person wishes to avoid responsibility, lacks 
ambition, and values security over everything else. accordingly, they believe they must 
coerce and bully workers into conformity with organizational objectives. in contrast, 
McGregor advocated a Theory Y management style. Theory Y managers assume that 
employees basically like work and view it as something natural and potentially enjoyable. 
They believe that workers are motivated as much by pride and a desire for self-fulfillment 
as by money and job security and that workers don’t dodge responsibility but accept it 
and even seek it out.

Since the publication of McGregor’s book, other management writers have pursued 
this line of thought and described other management styles—including Theory Z, which 
touts Japanese-style respect for workers. More recently, some theorists have advocated a 
management style that eschews a masculine, hierarchical, aggressive, analytic, winner-
take-all approach in favor of a more personal, empathetic, and collaborative style, 
thought to be characteristic of, and more congenial to, women.

This is not the place to discuss different theories of management, but clearly the 
management styles recommended by different writers, as well as the management styles 
actually adopted by different bosses, rest on implicit or explicit assumptions about 
human nature. however, no set of assumptions about human nature is absolutely cor-
rect or incorrect, nor is there one perfectly right way to manage. But that’s precisely the 
point. problems inevitably arise when managers routinize their leadership style, regard-
less of the needs, abilities, and predilections of their particular employees. When manag-
ers ignore individual differences, they risk creating a work atmosphere that’s distressing 
to workers and less productive than it might be. Moreover, implicit assumptions about 
human nature can easily become self-reinforcing because people tend to behave as they 
are treated. Thus, managers who treat employees as if they were incapable of taking 
initiative or thinking for themselves will probably end up with employees who don’t 
take initiative or think for themselves. Manager, therefore, must carefully examine their 
preconceptions when determining the most appropriate leadership style to adopt in their 
workplace. That is easier said than done for most managers. a recent survey shows that 
managers overestimate their skills and rarely display any self-doubt.79 and those who 
have been successful can be the most rigid. “With the success they’ve achieved,” says 
Michael Feiner of the columbia Business School, “bosses can come to believe that their 
way is the right way, the best way—perhaps the only way.”80

a different problem of management style, which also has moral overtones, stems 
from the bureaucratic character of many american corporations. The United States has 
more managers per employee than any other industrial nation,81 and they make up a 
bigger share of the workforce than ever before.82 corporate bureaucracies often create 
an environment in which managers and other executives must pay excessive attention to 
hierarchy—often hoarding information and keeping subordinates in the dark—and in 
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which they are tempted to put personal ambition ahead of other things and spend their 
energy trying to move up the company ladder. “corporate infighting,” “management 
power struggles,” “maneuvering and politics and power grabbing,” and “Machiavellian 
intrigues” are the phrases one business observer, h. ross perot, uses to describe the real-
ity of corporate life.83

day care and maTernITy Leave

One area often overlooked in discussions of working conditions is the provision of 
maternity/paternity leave and child-care services for workers with children. The need for 
both is steadily growing as more and more women enter the paid labor force. Women’s 
participation in the labor force has nearly doubled since 1960; today they occupy more 
than half of all professional and management positions.84 in 1960 only 18.6 percent of 
married women with children under the age of six were in the paid labor force; today 
nearly 70 percent are.85 Despite these statistics, the United States lags behind many 
industrialized nations in the provision of child care.86 Those countries, unlike the United 
States, view child care as a national responsibility and publicly subsidize it. The situation 
is even more striking with respect to maternity leave. Only california and Washington 
require paid maternity leave, and today fewer U.S. companies (about 16 percent) offer 
it than in 1998.87 By contrast, 160 countries around the world guarantee women paid 
maternity leave, and 139 countries require paid sick leave, with 117 of them ensuring at 
least one week.88 The United States, however, guarantees only unpaid time off for preg-
nancy or for personal or family illness (and then only if you work for a company with 
more than fifty employees). even so, corporate america has recently been campaigning 
to tighten the rules for unpaid medical absences.89

Given that women in our society continue to bear the primary responsibility for 
child rearing, their increasing participation in the paid workforce represents a growing 
demand for reasonable maternity-leave policies and affordable child-care services. nor is 
that demand likely to diminish. Many families are unable to make satisfactory child-care 
arrangements, either because the services are unavailable or because the parents cannot 
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afford them. an estimated 5 million children are thus left alone without any supervision 
while their parents work. The need for child-care services is particularly acute among 
single-parent families, 91 percent of which are headed by women. Single mothers have 
a higher rate of participation in the labor force than do married mothers. nevertheless, 
many of them are too poor to pay for satisfactory child-care services.

business and child care
Some companies try hard to help with employee child care.90 campbell Soup co., for exam-
ple, offers on-site day care, spending over $200,000 annually to subsidize 50 percent of 
tuition costs at the child-care center for the children of employees at corporate headquarters. 
procter & Gamble holds priority rights for 75 percent of the spaces in two off-site centers 
near its cincinnati headquarters. it also provides a day-care resource and referral service 
for the entire community. iBM provides a free nationwide referral system for its 267,000 
employees and has helped develop child-care services where they have been deficient or lack-
ing. polaroid corporation provides assistance with child-care costs for permanent employees 
earning less than $30,000. Because its employees worked at all hours, america West airlines 
(now absorbed into US airways) provided 24-hour child care with a sliding-scale subsidy 
to make it affordable. The Goldman Sachs Group, time Warner, and chase Manhattan 
Bank opened child-care centers for employees whose regular child-care arrangements are 
temporarily disrupted. Unfortunately, these encouraging examples contrast with an overall 
corporate record on child care that is, to put it mildly, not very impressive.

employers are in a good position to assist in the provision of child-care services, and 
the need for it is there, given the paucity of government funding. however, only 4 to 6 
percent of employers offer on-site child-care services,91 primarily because initiating and 
maintaining such programs cost money. Yet viewed from a broader perspective, day-care 
arrangements set up by companies themselves or by several companies together in the 
same area can be socially cost-effective. With in-house day-care arrangements, parents 
need not make special trips to pick up and drop off their children. Because the parents 
are not far away, they can have more interaction with their children. Depending on the 
specific organization of work and the firm’s flexibility, parents could share in the actual 
running of the child-care facility at assigned intervals during the course of their work-
ing day. hewlett-packard took an innovative step in this regard when, in conjunction 
with the local school district, it set up kindergarten and first-grade classes on company 
grounds for the children of employees. Some other companies now do the same thing.92

Some business writers argue that offering child care as a fringe benefit and dealing 
as flexibly as possible with employees’ family needs can prove advantageous for most 
employers. Such policies can be cost-effective in the narrower sense by decreasing absen-
teeism, boosting morale and loyalty to the firm, enhancing productivity, and attracting 
new recruits. a growing body of empirical research demonstrates the bottom-line ben-
efits for companies that promote their employees’ well-being and engage their hearts and 
minds with family-friendly policies.93 This is an important consideration.

Three moral concerns
even more important are the underlying moral issues. First, women have a right to com-
pete on an equal terrain with men. The legal requirement that large firms provide at least 
unpaid maternity leave and reinstatement respects that right. Whether companies should 

Assistance with child 
care and flexible, 

family-oriented 
policies can be 
cost-effective.

Even more important 
are three underlying 

moral 
considerations.

43075_ch09_ptg01_hr_316-352.indd   336 8/13/12   1:29 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



chapter nine  The Workplace (2): Today’s challenges      337

also provide paid maternity leave is more controversial, although one might argue that 
paid leave is necessary to give substance to that right. Or one might defend such a policy 
on the utilitarian ground that it would enhance total social welfare. as mentioned, many 
organizations find it in their interest to provide paid leave and flexible work arrange-
ments so they can attract better and more-talented employees, and some are working 
hard at luring stay-at-home moms back to work.94 On the other hand, the trend toward 
tough performance standards and no-fault absence policies can penalize workers for 
missing work regardless of the reason. That happened to tanya Frazier, office manager 
for a payroll company in Burbank, california. after receiving a call from her daughter’s 
elementary school telling her to pick up her flu-stricken nine-year-old, she stayed home 
from work for a day—and was fired because of it. She claims she had missed work only a 
handful of days that year, but her boss says he was tired of her taking so much time off.95 
even when employees aren’t sacked, their performance appraisal, year-end bonus, or raise 
can be affected by their taking a legally protected, unpaid family leave.96

Second, from various ethical perspectives, the development of our potential capaci-
ties is a moral ideal—perhaps even a human right. For that reason, or from the point 
of view of promoting human well-being, many theorists would contend that women 
should not be forced to choose between childbearing and the successful pursuit of their 
careers. nor should they be forced to reduce the quality of their commitment either to 
their children or to their careers. if employment circumstances force them to do so, and 
if those circumstances could reasonably be changed, then we have not lived up to the 
ideal of treating those women as persons whose goals are worthy of respect.

Third, although the past two or so decades have seen many criticisms of, and 
attempts to move beyond, the traditional male–female division of labor within the fam-
ily, there can be little doubt that the world of work tends to reproduce those patterns. For 
instance, as mentioned in chapter 8, men who leave work to help raise children often 
face enormous hurdles when returning to the job market. it seems clear that many fathers 
today feel hampered by work arrangements that pit meaningful career advancement 
against a fully developed family life.97 enhanced opportunities for part-time employ-
ment and job sharing, along with generous parental-leave arrangements and flexible, 
affordable, and accessible firm-sponsored child-care facilities—even efforts to facilitate 
workplace lactation by nursing mothers—can assist employees, both male and female, 
to achieve a more personally desirable balance between paid work and family relations.

The moral value here is not to promote any single vision of the good life but rather to 
permit individuals, couples, and families as much autonomy as possible, given other social 
goals. They should be able to define the good life for themselves and to seek the arrange-
ment of work and personal relations that makes that life possible. Firm-affiliated child-
care services and other institutional arrangements that accommodate parental needs can 
clearly play a key role in the overall redesigning of work to enhance workers’ well-being.

• • •

redes igning  Work
chapter 4 looked at alienation under capitalism and changing attitudes toward work 
in america. it remains true that many, perhaps even most, employees are dissatisfied 
with their jobs to some extent. any investigation of the moral issues arising around the 
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workplace and any discussion of the challenges facing business today must confront this 
basic problem and consider ways of improving the quality of work life.

dIssaTIsfacTIon on The Job

in the early 1970s, the federal government conducted a major study of work in america, 
the basic findings of which remain relevant.98 The Work in America report identified 
three chief sources of worker dissatisfaction. The first was industry’s preoccupation with 
quantity, not quality; the rigidity of rules and regulations; and the fracturing of work 
into the smallest possible tasks, together with the monotonous repetition of those tasks. 
The second source of dissatisfaction was the lack of opportunities to be one’s own boss. 
The third source of dissatisfaction was “bigness”: More people today work for large cor-
porations than ever before.

The Work in America survey reported similar sources of dissatisfaction in the mana-
gerial ranks. One out of three middle managers at that time was willing to join a union. 
Moreover, just as industrial workers voiced general complaints about work, so did mid-
dle managers. Some resented having so little influence in their organizations; others 
objected to the organization’s goals, policies, and ways of operating. Still other managers 
complained about the tension, frustration, and infighting that intraorganizational com-
petition can breed. Beyond these complaints, the Work in America survey reported that 
many managers felt like cogs in a machine, like parts that could and would be replaced 
when a better part came along.

Other studies over the years confirm that workers at all occupational levels express 
dissatisfaction with employer policies and practices and with the behavior of top man-
agement.99 according to the conference Board, a business policy organization, only half 
of american workers are satisfied with their jobs, down from 60 percent in 1995. Only 
14 percent said they were “very satisfied,” and one-quarter admitted they were simply 
“showing up to collect a paycheck.”100 Gallup pollster curt coffman thinks the situation 
is even worse. his polls show that 71 percent of all employees are “disengaged”—essen-
tially clock-watchers who can’t wait to get home.101 Whatever the statistics, if industry 
is to improve productivity, enhance customer satisfaction, and be more competitive, it 
must seriously confront these attitudes and the sources of employee dissatisfaction. it 
must devise ways to make work more satisfying and to improve the quality of work life.

factors affecting Job satisfaction
as early as the 1920s, researchers began to realize that workers would be more productive 
if management met those needs that money cannot buy. Managers at the hawthorne 
factory of Western electric company were conducting experiments to determine the 
effect of the work environment on worker productivity. in the literature of work motiva-
tion, these studies have become known as the hawthorne studies. What they discovered 
has been termed the hawthorne effect.

researchers at the hawthorne plant chose a few employees to work in an experi-
mental area, apart from the thousands of employees in the rest of the factory. every 
effort was made to improve working conditions, from painting walls a cheerful color to 
making lights brighter. Worker productivity increased with each improvement. Then the 
experimenters decided to reverse the process. For example, lights were made dimmer. to 
everyone’s surprise, productivity continued to increase.
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The conclusion the researchers drew was that workers were producing more because 
they were receiving attention. instead of feeling that they were spokes in an organiza-
tional wheel, they felt important and recognized. The attention had the effect of height-
ening their sense of personal identity and feeling of control over their work environment. 
recognition of this effect can help management increase worker motivation and job 
satisfaction and also increase the organization’s productivity.

Subsequent research corroborates and deepens the hawthorne results.102 in studying 
the problem of poor worker motivation, the influential management theorist Frederick 
herzberg discovered that factors producing job satisfaction differed from those produc-
ing job dissatisfaction. herzberg found that although job dissatisfaction frequently arises 
from extrinsic problems (such as pay, supervision, working conditions, and leadership 
styles), resolving those extrinsic problems does not necessarily produce satisfied work-
ers. The reason, herzberg contends, is that worker satisfaction depends on such intrinsic 
factors as a sense of accomplishment, responsibility, recognition, self-development, and 
self-expression.103 recent surveys add support to herzberg’s findings. When employees 
at all occupational levels are asked to rank what is important to them, they list interesting 
work; sufficient help, support, and information to accomplish the job; enough authority 
to carry out the work; good pay; the opportunity to develop special skills; job security; 
and a chance to see the results of their work. Other research shows that what makes 
people content is being respected by members of groups they respect. in line with this, 
roger Martin, dean of the school of management at the University of toronto, argues 
that employees are happiest when they are respected members of a team they admire and 
when the team and company are respected by the outside world.104

Importance of Job satisfaction
numerous mental-health problems stem from a lack of job satisfaction—low self-
esteem, anxiety, impaired interpersonal relations, and psychosomatic ailments such as 
ulcers and hypertension—especially in low-status, boring, unchallenging jobs that offer 
little autonomy. in fact, although having a job is better for one’s mental health than 
being unemployed, being in a bad job is worse than having no job at all.105 Furthermore, 
dreary, unchallenging jobs tend to inhibit intellectual growth and the pursuit of richer, 
more fulfilling activities outside work. even worse, researchers have found that workers 
in boring, passive jobs are 33 to 35 percent more likely to die prematurely than work-
ers in active jobs. Stressful work that offers little decision-making opportunity makes an 
untimely demise even more likely.106 in contrast, job satisfaction is strongly linked to 
longevity.107

Because the design of work materially affects the total well-being of workers, work 
content and job satisfaction are paramount moral concerns. But if we also assume that a 
happier, more contented worker is generally a more productive one, then it follows that 
business has an economic reason as well as a moral obligation to devise ways, in concert 
with labor and perhaps even government, to improve the quality of work life.

ImprovIng Work LIfe

This book isn’t the place for determining precisely what measures firms should take to 
improve employees’ work lives. For some firms it may mean providing workers with less 
supervision and more autonomy. For others it may mean providing work opportunities 
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to develop and refine skills. Still other firms might try to provide workers with greater 
participation in the conception, design, and execution of their work—that is, with 
greater responsibility and a deeper sense of achievement.

Granting workers new responsibilities and respect can benefit the entire organiza-
tion. randy pennington, vice president of performance Systems corporation, tells of a 
friend who showed an ad for a new american car to a Japanese businessperson. The ad 
said that the car “set a new standard for quality because it was examined by 34 differ-
ent quality inspectors.” “now, this,” he said to his Japanese colleague, “is what we need 
to compete with you. imagine: 34 quality inspectors!” The Japanese looked at the ad, 
smiled, and said, “You don’t need 34 inspectors to get quality. You just need everyone 
who works on the car to be proud of the work. Then you’ll need only one inspector.”108

Thawing the antagonistic worker–boss relations that characterize many plants 
isn’t always easy. Some union members are wary, worried about “being co-opted and 
looking like management flunkies.”109 investigators believe that the success of work-
place reform efforts depends on the ability of the organization to reinforce high levels 
of trust. to the extent that it does so, organizational performance can improve. But, 
warns William cooke, professor at Wayne State University and author of a book on 
workplace reform, “if [workers] perceive management as doing this without due con-
sideration for the welfare of employees . . . it will have the potential of destroying the 
efforts altogether.”110

after Gerard arpey took over as ceO of american airlines, the company began the 
arduous but ambitious process of developing better and more stable working relations 
between managers and employees, something that had long eluded american airlines. 
in an apparently successful effort to end adversarial relations with the unions, arpey cre-
ated new structures of consultancy across the company, captured in the slogans “involve 
before Deciding. Discuss before implementing. Share before announcing.” “We are try-
ing to make our unions our business partners,” arpey says. “it is not about sitting around 
the campfire singing Kumbaya.”111

These days, closer union-management relations also characterize many GM plants. 
Mike Spitzley, manager of GM’s 5,300-worker car-truck plant in Janesville, Wisconsin, 
for example, says, “Most of the things we talk about, it’s ‘we.’ it’s not us versus them. 
We’ve pretty much realized that our goals are the same” as the union’s. Mike O’Brien, 
president of the local chapter of the United auto Workers, agrees. “There’s something 
different going on,” he says. “Years ago, it wasn’t any of our business what went on in the 
business.”112 This is more true than ever, now that the union is deeply involved in resusci-
tating GM after its 2010 chapter 11 bankruptcy restructuring.

at GM and american airlines, the ideals of improved job atmosphere, employee 
participation, and employee job security appear to have meshed nicely with the goal of 
increased productivity. The same is true at BMW, which also gives its creative and moti-
vated workforce a share of the profits—one reason the company receives 200,000 job 
applications annually.113 not only is productivity 5 to 10 percent greater in companies 
with profit sharing, but productivity is also consistently higher in enterprises with an 
organized program of worker participation.114 This is in line with the views of experts 
who insist that worker-friendly companies outperform traditional command-  and-control 
employers. They argue that new organizational structures and work practices that put a 
premium on collaboration and cooperation are fundamental to the nation’s future eco-
nomic success.115
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a range of social and economic research supports that conclusion, but there is no 
watertight guarantee that worker participation and an improved quality of work life will 
always boost productivity. For example, although diversifying tasks may make work more 
satisfying, Japanese carmakers reduced the number of rejects on their assembly line not 
by diversifying but by standardizing the cars produced. and some years ago Volkswagen 
found that its productivity and quality were higher when production consisted solely 
of the standard rabbit than when other models were introduced. Job-enlargement pro-
grams, by definition, add to the variety of tasks the worker is assigned; job-enrichment 
programs add some planning, designing, and scheduling to the operative worker’s tasks. 
Both programs may slow output in some cases. Worker involvement in production 
management may not fit well, some argue, with the two other ingredients that managers 
and management consultants see as essential for manufacturing efficiency: a just-in-time 
approach to eliminating waste and rigorous statistical process control to improve quality.

employee involvement, however, is essential to work elimination programs—pro-
grams that eliminate wasteful and unnecessary tasks, thus enhancing job satisfaction 
while making the organization leaner and more productive. This is particularly impor-
tant as competition pressures manufacturers in the car industry and elsewhere to move to 
smaller, more flexible factories. Still, the possibility of a conflict between the obligation 
to make work more satisfying and the goal of increasing productivity will likely be at 
the heart of moral decisions in this area for years to come. to resolve them will require 
a cooperative effort by labor and management, rooted in the recognition that trade-offs 
are inevitable.

suMMary
Studies report 
extensive job 

dissatisfaction at all 
levels. Various factors 
influence satisfaction 
and dissatisfaction on 
the job. Redesigning 
the work process and 
increasing employee 

responsibility and 
participation can 

enhance the quality of 
work life, the 

well-being of workers, 
and even productivity.

s T u d y  c o r n e r
Key terMs and ConCepts

assumption	of	risk
civic	activities
day	care
drug	testing
Employee	Polygraph	

Protection	Act
false	positives
Hawthorne	effect

informed	consent
job	satisfaction
job	stress
management	styles
maternity	leave
monitoring	of	employees
musculoskeletal		

disorders

Occupational	Safety	and	Health	
Administration	(OSHA)

off-the-job	conduct
personality	tests
polygraph	tests
privacy
right	to	refuse	dangerous	work
wellness	programs

points to reView

•	 examples	of	business	actions	that	encroach	upon	privacy	
(pp.	316–319)

•	 three	dimensions	of	privacy	(p.	319)

•	 difficulties	of	determining	when	companies	have	a	
legitimate	interest	in	employee	conduct,	on	and	off	the	job	
(pp.	320–321)

•	 privacy	issues	raised	by	company-sponsored	civic acti-
vities	and	wellness	programs	(pp.	321–322)

•	 what	informed	consent	implies	(p.	323)

•	 debatable	assumptions	behind	polygraphs	(p.	324)

•	 problem	of	false	positives	(p.	324)
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for further refLeCtion

1.	 How	important	is	privacy	to	you	personally?	Describe	a	situation,	work-related	or	otherwise,	in	which	you	felt	your	privacy	
was	threatened.

2.	 Describe	your	experiences	with	drug	testing	or	personality	testing.	Have	you	or	has	anyone	you	know	been	subjected	to	job	
monitoring	that	seemed	too	intrusive?

3.	 Does	business	have	a	responsibility	to	provide	employees	with	more	satisfying	work	lives?	Or	to	better	accommodate	their	
family	needs?

•	 three	points	to	consider	in	evaluating	workplace	use	of	
polygraphs	(p.	325)

•	 one	questionable	assumption	of	personality	tests		
(p.	326)

•	 four	points	about	drug	testing	(pp.	327–328)

•	 assumption	of	risk	and	the	right	to	refuse	hazardous	work	
(p.	330)

•	 what	causes	accidents	(p.	331)

•	 the	key	to	workplace	safety	(p.	331)

•	 OSHA’s	spotty	record	(p.	332)

•	 new	health	challenges	in	the	workplace	(pp.	332–333)

•	 management	theories	and	human	nature	(p.	334)

•	 corporate	record	on	child	care	(p.	336)

•	 three	moral	reasons	to	accommodate	employees’	parental	
and	family	needs	(pp.	336–337)

•	 the	Hawthorne	experiment	and	the	factors	affecting	job	
satisfaction	(pp.	338–339)

•	 health	effects	of	job	dissatisfaction	(p.	339)

•	 effect	of	participation	and	improved	quality	of	work	life	on	
productivity	(pp.	340–341)

teaChinG eLeMentary sChooL ChiLdren 

with intellectual disabilities requires skill, patience, and devo-
tion, and those who undertake this task are among the 
unsung heroes of our society. Their difficult and challeng-
ing work rarely brings the prestige or financial rewards it 
deserves. Mrs. Pettit was one of those dedicated teachers. 
Licensed to teach in California, she had been working with 
mentally challenged children for over thirteen years when her 
career came to an abrupt end. Throughout that career, her 
competence was never questioned, and the evaluations of 
her school principal were always positive.

Teaching was not Pettit’s only interest, however. She and her 
husband viewed with favor various “nonconventional sexual life-
styles,” including “wife swapping.” Because so-called sexual 
liberation was a hot topic at the time, the Pettits were invited to 
discuss their ideas on two local television shows. Although they 
wore disguises, at least one fellow teacher recognized them and 
discussed Mrs. Pettit’s views with colleagues. A year later Pettit, 
then forty-eight years old, and her husband joined “The 
Swingers,” a private club in Los Angeles that sponsored parties 
intended to promote diverse sexual activities among its mem-
bers. An undercover police officer, Sergeant Berk, visited one of 

Case 9.1

unprofessional Conduct?
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those parties at a private residence. Amid a welter of sexual 
activity, he observed Mrs. Pettit perform fellatio on three different 
men in a one-hour period.

Pettit was arrested and charged with oral copulation, 
which at the time contravened the California Penal Code 
(although now it does only if one of the parties is under eight-
een). After a plea bargain was arranged, she pleaded guilty to 
the misdemeanor of outraging public decency and paid a fine. 
The school district renewed her teaching contract the next 
academic year, but two years later, disciplinary proceedings 
were initiated against her. The State Board of Education found 
no reason to complain about her services as a teacher, and it 
conceded that she was unlikely to repeat her sexual miscon-
duct. But the Board revoked her elementary school life 
diploma—that is, her license to teach—on the ground that 
by engaging in immoral and unprofessional conduct at the 
party, she had demonstrated that she was unfit to teach.

Pettit fought the loss of her license all the way to the 
California Supreme Court, which upheld the decision of the 
Board of Education.116 In an earlier case, the court had reversed 
the firing of a public school teacher for unspecified homosexual 
conduct, concluding that a teacher’s actions could not consti-
tute “immoral or unprofessional conduct” or “moral turpitude” 
unless there was clear evidence of unfitness to teach. But 
Pettit’s case was different, the court hastened to explain.

The conduct in the earlier case had not been criminal, oral 
copulation had not been involved, and the conduct had been 
private. Further, in that case the Board had acted with insuffi-
cient evidence of unfitness to teach; by contrast, three school 
administrators had testified that in their opinion, Pettit’s con-
duct proved her unfit to teach. These experts worried that she 
would inject her views of sexual morality into the classroom, 
and they doubted that she could act as a moral example to 
the children she taught. Yet teachers, the court reaffirmed, 
are supposed to serve as exemplars, and the Education Code 
makes it a statutory duty of teachers to “endeavor to impress 
upon the minds of the pupils the principles of morality . . . and 
to instruct them in manners and morals.”

In a vigorous dissent, Justice Tobringer rejected the opin-
ion of the majority, arguing that no evidence had established 
that Pettit was not fit to teach. The three experts didn’t 

 consider her record; they couldn’t point to any past miscon-
duct with students, nor did they suggest any reason to antici-
pate future problems. They simply assumed that the fact of 
her sexual acts at the “swingers” party itself demonstrated 
that she would be unable to set a proper example or to teach 
her pupils moral principles.

Such an attitude is unrealistic, Tobringer argued, when 
studies show that 75 to 80 percent of the women of Pettit’s 
educational level and age range engage in oral copulation. 
The majority opinion “is blind to the reality of sexual behavior” 
and unrealistically assumes that “teachers in their private 
lives should exemplify Victorian principles of sexual morality.” 
Pettit’s actions were private and could not have affected her 
teaching ability. Had there not been clandestine surveillance 
of the party, the whole issue would never have arisen.

disCussion Questions

1.	 In concerning itself with Pettit’s off-the-job conduct, did 
the Board of Education violate her right to privacy? Or 
was its concern with her lifestyle legitimate and employ-
ment related?

2.	 Was Pettit’s behavior “unprofessional”? Was it “immoral”? 
Did it show a “lack of fitness” to teach? Explain how you 
understand the terms in quotation marks.

3.	 Was the Board of Education justified in firing Pettit? Explain.

4.	 Was the court’s verdict consistent with its earlier handling 
of the case of the homosexual teacher?

5.	 If teachers perform competently in the classroom, should 
they also be required to be moral exemplars in their pri-
vate lives? Are employees in other occupations expected 
to provide a moral example—either on or off the job?

6.	 Which of the following, in your view, would show 
unprofessional conduct, immorality, or lack of fitness to 
teach: drunken driving, smoking marijuana, advocating 
the use of marijuana, forging a check, resisting arrest for 
disorderly conduct and assaulting a police officer, being 
discovered in a compromising position with a student, 
propositioning a student, cheating on income tax, calling 
attention to one’s openly homosexual lifestyle?

7.	 Under what conditions do employers have a legitimate 
interest in their employees’ off-the-job conduct?
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“Charity beGins at hoMe.” if you don’t 

think so, ask the Salvation Army. Some years ago, one of 
the Army’s local branches discovered that it had a problem 
with theft among its kettle workers, the people who collect 
money for the Army during the Christmas season. Some of 
the Army’s kettlers were helping themselves to the Army’s 
donations before the organization had a chance to dole out the 
money. To put a stop to the problem, Army officials sought the 
assistance of Dr. John Jones, director of research for London 
House Management Consultants.

London House is one of several companies that market 
honesty tests for prospective employees.117 Although reliable 
figures are impossible to come by, the U.S. Chamber of 
Commerce believes that as many as 75 percent of employees 
may steal and that 30 percent of bankruptcies stem from 
employee theft. Even if these figures are exaggerated, no one 
doubts the problem is serious. Honesty-test makers say the 
only way to deal with the problem is before workers are hired—
by subjecting them to a pre-employment psychological test that 
will identify those prospective employees who are likely to steal.

James Walls, one of the founders of Stanton Corporation, 
which has offered written honesty tests for twenty-five years, 
says that dishonest job applicants are clever at hoodwinking 
potential employers in a job interview. “They have a way of 
conducting themselves that is probably superior to the low-
risk person. They have learned what it takes to be accepted 
and how to overcome the normal interview strategy,” he says. 
“The high-risk person will get hired unless there is a way to 
screen him.” For this reason, Walls maintains, written, objec-
tive tests are needed to weed out the crooks.

Millions of written honesty tests are given annually, thanks 
to congressional restrictions on polygraph testing. In addition 

to being legal, honesty tests are also economical because they 
cost only a fraction of what polygraph tests cost. Furthermore, 
honesty tests are easily administered at the workplace and 
can be quickly evaluated by the test maker. The tests also are 
nondiscriminatory because the race, gender, or ethnicity of 
applicants has no significant impact on scores.

A typical test begins with some cautionary remarks. Test tak-
ers are told to be truthful because dishonesty can be detected, 
and they are warned that incomplete answers will be considered 
incorrect, as will any unanswered questions. Then applicants 
ordinarily sign a waiver permitting the results to be shown to their 
prospective employer and authorizing the testing agency to check 
out their answers. Sometimes, however, prospective employees 
are not told that they are being tested for honesty, only that they 
are being asked questions about their background. James Walls 
justifies this less-than-frank explanation by saying that within a 
few questions it is obvious that the test deals with attitudes toward 
honesty. “The test is very transparent, it’s not subtle.”

Some questions do indeed seem transparent—for example, 
“If you found $100 that was lost by a bank truck on the street 
yesterday, would you turn the money over to the bank, even 
though you knew for sure there was no reward?” But other 
questions are more controversial: “Have you ever had an argu-
ment with someone and later wished you had said something 
else?” If you were to answer no, you would be on your way to 
failing. Other questions that may face the test taker are “How 
strong is your conscience?” “How often do you feel guilty?” “Do 
you always tell the truth?” “Do you occasionally have thoughts 
you wouldn’t want made public?” “Does everyone steal a little?” 
“Do you enjoy stories of successful crimes?” “Have you ever 
been so intrigued by the cleverness of a thief that you hoped the 
person would escape detection?” Or consider questions like “Is 

Case 9.2

testing for honesty
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an employee who takes it easy at work cheating his employer?” 
or “Do you think a person should be fired by a company if it is 
found that he helped employees cheat the company out of 
 overtime once in a while?” These ask you for your reaction to 
 hypothetical dishonest situations. “If you are a particularly kind-
hearted person who isn’t sufficiently punitive, you fail,” says 
Lewis Maltby, director of the workplace rights office at the 
American Civil Liberties Union. “Mother Teresa would never pass 
some of these tests.”

A big part of some tests is a behavioral history of the appli-
cant. Applicants are asked to reveal the nature, frequency, and 
quantity of specific drug use, if any. They also must indicate if 
they have ever engaged in drunk driving, illegal gambling, traf-
fic violations, forgery, vandalism, and a host of other unseemly 
behaviors. They must also state their opinions about the social 
acceptability of drinking alcohol and using other drugs.

Some testing companies go further in this direction. Instead 
of honesty exams, they offer tests designed to draw a general 
psychological profile of the applicant, claiming that this sort of 
analysis can predict more accurately than either the polygraph 
or the typical honesty test how the person will perform on the 
job. Keith M. Halperin, a psychologist with Personnel Decision, 
Inc. (PDI), a company that offers such tests, complains that most 
paper-and-pencil honesty tests are simply written equivalents of 
the polygraph. They ask applicants whether they have stolen 
from their employers, how much they have taken, and other 
questions directly related to honesty. “But why,” asks Halperin, 
“would an applicant who is dishonest enough to steal from an 
employer be honest enough to admit it on a written test?” It is 
more difficult for applicants to fake their responses to PDI’s 
tests, Halperin contends.

Not everyone is persuaded. Phyllis Bassett, vice president 
of James Bassett Company of Cincinnati, believes tests 
developed by psychologists that do not ask directly about the 
applicant’s past honesty are poor predictors of future trust-
worthiness. This may be because, as some psychologists 
report, “it is very difficult for dishonest people to fake hon-
esty.” One reason is that thieves tend to believe that “every-
body does it” and that therefore it would be implausible for 
them to deny stealing. In general, those who market honesty 
exams boast of their validity and reliability, as established by 
field studies. They insist that the tests do make a difference, 

that they enable employers to ferret out potential trouble-
makers—as in the Salvation Army case.

Dr. Jones administered London House’s PSI to eighty ket-
tler applicants, which happened to be the number that the 
particular theft-ridden center needed. The PSIs were not 
scored, and the eighty applicants were hired with no screen-
ing. Throughout the fund-raising month between Thanksgiving 
and Christmas, the center kept a record of each kettler’s daily 
receipts. After the Christmas season, the tests were scored 
and divided into “recommended” and “not recommended” for 
employment. After accounting for the peculiarities of each 
collection neighborhood, Jones discovered that those kettlers 
the PSI had not recommended turned in on the average $17 
per day less than those the PSI had recommended. Based on 
this analysis, he estimated the center’s loss to employee theft 
during the fund drive at $20,000.

The list of psychological-test enthusiasts is growing by 
leaps and bounds, but the tests have plenty of detractors. 
Many psychologists have voiced concern over the lack of 
standards governing the tests; the American Psychological 
Association favors the establishment of federal standards for 
written honesty exams. But the chief critics of honesty and 
other psychological exams are the people who have to take 
them. They complain about having to reveal some of the most 
intimate details of their lives and opinions.

For example, until an employee filed suit, Rent-A-Center, 
a Texas corporation, asked both job applicants and employ-
ees being considered for promotion true-false questions 
like these: “I have never indulged in any unusual sex prac-
tices,” “I am very strongly attracted by members of my own 
sex,” “I go to church almost every week,” and “I have diffi-
culty in starting or holding my bowel movements.” A man-
ager who was fired for complaining about the test says, “It 
was ridiculous. The test asked if I loved tall women. How 
was I supposed to answer that? My wife is 5 feet 3 inches.” 
A spokesman for Rent-A-Center argues that its question-
naire is not unusual and that many other firms use it.

Firms who use tests like Rent-A-Center’s believe that no 
one’s privacy is being invaded because employees and job 
applicants can always refuse to take the test. Critics disa-
gree. “Given the unequal bargaining power,” says former 
ACLU official Kathleen Bailey, “the ability to refuse to take a 
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test is one of theory rather than choice—if one really wants 
the job.”

disCussion Questions

1.	 Describe how you’d feel if you had to take a psychologi-
cal test or an honesty test either as an employee or as a 
precondition for employment. Under what conditions, if 
any, would you take such a test?

2.	 How useful or informative do you think such tests are? Is 
their use a reasonable business policy? Assuming that 
tests like those described are valid and reliable, are they 
fair? Explain.

3.	 Do you think tests like these invade privacy and, if so, that 
this invasion is justified? Explain why or why not.

4.	 What ideals, obligations, and effects must be consid-
ered in using psychological tests as pre-employment 
screens? In your view, which is the most important 
consideration?

5.	 If you were an employer, would you require either employ-
ees or job applicants to pass an honesty exam? Explain 
the moral principles that support your position.

6.	 What do you think a business’s reaction would be if the 
government required its executive officers to submit to an 
honesty test as a precondition for the company’s getting 
a government contract? If, in your opinion, the business 
would object, does it have any moral grounds for subject-
ing workers to comparable tests?

7.	 Utilitarians would not find anything inherently objec-
tionable about psychological tests as long as the 
interests of all parties were taken into account and 
given equal consideration before such tests were 
made a pre-employment screen. Do you think this is 
generally the case?

8.	 Should there be a law prohibiting or regulating 
psychological tests as a pre-employment screen? 
Should a decision to use these tests be made jointly by 
management and labor, or is testing for employment an 
exclusive employer right?

jean fanuChi, ManaGer of a ModerateLy 

large department store, was worried. Shrinkage in the cos-
tume jewelry department had continued to rise for the third 
consecutive month. In fact, this time it had nearly wiped out the 
department’s net profit in sales. Worse, it couldn’t be attrib-
uted to damage or improper handling of markdowns or even to 
shoplifting. The only other possibility was in-house theft.

Fanuchi ordered chief of security Matt Katwalski to 
instruct his security people to keep a special eye on jewelry 
department employees as they went about their business. 
She also instructed that packages, purses, and other contain-
ers employees carried with them be searched when workers 
left the store. When these measures failed to turn up any 
leads, Katwalski suggested they hire a couple of plainclothes 

Case 9.3

she snoops to Conquer
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officers to observe the store’s guards. Fanuchi agreed. But 
still nothing turned up.

“We’re going to have to install a hidden camera at the 
checkout station in the jewelry department,” Katwalski informed 
the manager.

“I don’t know,” Fanuchi replied.
“Of course,” said Katwalski, “it won’t be cheap. But you 

don’t want this problem spreading to other departments, do 
you?” Fanuchi didn’t.

“One other thing,” Katwalski said. “I think we should 
install some microphones in the restroom, stockroom, and 
employee lounge.”

“You mean snoop on our own employees?” Fanuchi 
asked, surprised.

“We could pick up something that could crack this thing 
wide open,” Katwalski explained.

“But what if our employees found out? How would they 
feel, being spied on? And then there’s the public to consider. 
Who knows how they’d react? Why, they’d probably think that 
if we are spying on our own workers, we were surely spying 
on them. No, Matt,” Fanuchi decided. “Frankly, this whole 
approach troubles me.”

“Okay, Ms. Fanuchi, but if it was my store . . .”
Fanuchi cut in, “No.”
“You’re the boss,” said Katwalski.
When the shrinkage continued, Fanuchi finally gave in. 

She ordered Katwalski to have the camera and micro-
phones installed. Within ten days the camera had nabbed 
the culprit.

The microphones contributed nothing to the apprehen-
sion of the thief. But because of them Fanuchi and Katwalski 
learned that at least one store employee was selling mari-
juana and perhaps hard drugs, that one was planning to quit 
without notice, that three were getting food stamps fraudu-
lently, and that one buyer was out to discredit Fanuchi. In 
solving their shrinkage problem, the pair had unwittingly 
raised another: What should they do with the information they 
had gathered while catching the thief?118

disCussion Questions

1.	 If you were Jean Fanuchi, how would you feel about 
your decision to order the installation of the viewing and 
listening devices? What other options did she have? 
Did she overlook any moral considerations or possible 
consequences?

2.	 Do employees have a right not to be spied on? If you were 
an employee at Fanuchi’s store, would you think your 
privacy had been wrongly invaded?

3.	 How would you assess Fanuchi’s actions if you were the 
owner of the store? Whose interests are more important in 
this case—the employer’s or the employees’?

4.	 Do you think Fanuchi acted immorally? Why or why not? 
Evaluate her action by appeal to ethical principles.

5.	 How should Fanuchi and Katwalski handle the 
information they’ve gathered about their employees? 
What ideals, obligations, or effects are relevant to 
your answer?
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the unobtrusiVe faCtory sits behind a 

hill-side shopping center in the small college town of 
Bennington, Vermont. Inside, the men and women make 
lead automobile batteries for Sears, Goodyear, and other 
companies. However, until the 1990s, none of the women 
employed there was able to have children. The reason was 
simple. The company, Johnson Controls, Inc., refused to hire 
any who could.119

Why? Because tiny toxic particles of lead and lead oxide 
fill the air inside the plant. According to the company, the lev-
els of lead are low enough for adults but too high for children 
and fetuses. Numerous scientific studies have shown that 
lead can damage the brain and central nervous system of a 
fetus. Moreover, lead lingers in the bloodstream, which 
means that fetuses can be affected by it even if a woman 
limits her exposure to lead once she learns she is pregnant. 
Because of this, Johnson Controls decided that it would 
exclude women at all fourteen of its factories from jobs that 
entail high exposure to lead—unless they could prove that 
they couldn’t become pregnant. The company made no 
exceptions for celibate women or women who used contra-
ceptives. The company’s position was simple: “The issue is 
protecting the health of unborn children.”

Johnson Controls’s stance was in line with the national 
Centers for Disease Control’s recommendation that women of 
childbearing age be excluded from jobs involving significant lead 
exposure. Because by law its standards must be “feasible,” 
Occupational Safety and Health Administration (OSHA) regula-
tions permit chemicals in the workplace that are known to cause 
harm both to fetuses and to some adult employees. But OSHA 
holds that employers have a general duty to reduce the hazards 
of the workplace as far as possible. On this basis, employers 

such as Olin Corporation, American Cyanamid, General Motors, 
Monsanto, Allied Chemical, Gulf Oil, and B. F. Goodrich also 
adopted policies excluding women from chemical plant jobs 
judged to be hazardous to their potential offspring.

Unfortunately, there are relatively few scientific studies of  
the effect of exposure to toxic manufacturing chemicals on 
workers’ reproductive health. Only a small percentage of the 
workplace chemicals with a potential for damaging reproduction 
have been evaluated, and each year many new chemicals are 
introduced into factories. Although employers are obviously 
dealing with many unknowns, no one doubts that they have a 
moral and legal obligation to control and limit these risks as best 
they can. Lawsuits and even criminal sanctions have battered 
companies that have managed hazardous chemicals irrespon-
sibly. Monsanto Chemical Company, for example, agreed to pay 
$1.5 million to six employees because exposure to a chemical 
additive used for rubber production allegedly gave them  
bladder cancer. Fetal protection policies aren’t just dictated by 
management, though. “Women who become pregnant,” the 
New York Times reports, “are beginning to demand the right to 
transfer out of jobs they believe to be hazardous, even when 
there is only sketchy scientific evidence of any hazard.”

But many women were unhappy about the decision of 
Johnson Controls. They worried that fetal protection policies 
would be used to exclude women from more and more work-
places on the grounds that different chemical substances or 
certain tasks such as heavy lifting might be potential causes 
of miscarriage and fetal injury. In line with this, the United 
Automobile Workers, which represents many of the Johnson 
employees, sought to overturn the U.S. Court of Appeals deci-
sion that judged Johnson’s policy to be “reasonably neces-
sary to the industrial safety-based concern of protecting the 

Case 9.4

protecting the unborn at work
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unborn child from lead exposure.” The union contends, to the 
contrary, that the policy discriminates against women, jeop-
ardizing their hard-won gains in male-dominated industries.

Many women’s advocates see the issue in slightly different 
terms. They believe policies like that of Johnson Controls chal-
lenge a woman’s right not only to control her fetus but to control 
her unfertilized eggs as well. In addition, such policies infringe 
on privacy: By taking a job at Johnson, a woman was in effect 
telling the world that she was sterile. And there is also the fun-
damental question of who knows what is best for a woman.

After bearing two children, Cheryl Chalifoux had a doctor 
block her fallopian tubes so that she couldn’t become preg-
nant again. Although career advancement wasn’t the reason 
she made her decision, it did enable her to switch from a fac-
tory job paying $6.34 an hour to one at Johnson’s Bennington 
plant paying $15 an hour. Still, she says that the policy was 
unfair and degrading. “It’s your body,” she complains. “They’re 
implying they’re doing it for your own good.” Cheryl Cook, also 
a mother of two who had surgery for the same reason, joined 
Chalifoux in leaving the other company to work for Johnson 
Controls. She says, “I work right in the lead. I make the oxide. 
But you should choose for yourself. Myself, I wouldn’t go in 
there if I could get pregnant. But they don’t trust you.”

Isabelle Katz Pizler, director of women’s rights at the 
American Civil Liberties Union, agrees. “Since time immemo-
rial,” she says, “the excuse for keeping women in their place 
has been because of their role in producing the next genera-
tion. The attitude of Johnson Controls is: ‘We know better than 
you. We can’t allow women to make this decision. We have to 
make it for them.’” And the ACLU has argued in court that 
“since no activity is risk-free, deference to an employer’s 
analysis of fetal risk could limit women’s participation in nearly 
every area of economic life.”

To this the company responded that it has a moral obliga-
tion to the parties that cannot participate in the woman’s 
decisions—namely, the unfertilized ovum and the fetus. In 
addition, the company has an obligation to stockholders, who 
would bear the brunt of lawsuits brought by employees’ 
 children born with retardation, nervous system disorders, or 
other ailments that lead can cause.

Joseph A. Kinney, executive director of the National Safe 
Workplace Institute in Chicago, sides with Johnson Controls, 

but only because he believes that letting women assume the 
burden of their safety undermines OSHA’s responsibility to 
mandate workplace safety rules. “The discrimination side of 
the issue needs to be resolved,” Kinney says. “But the ideal 
thing is to regulate lead out of the workplace and any other 
toxin that poses fetal damage.”

However, the U.S. Supreme Court ruled unanimously that 
the fetal protection policy at Johnson Controls violated the 
Civil Rights Act of 1964, which prohibits sex discrimination in 
employment.120 Pointing to evidence that lead affects sperm 
and can thus harm the offspring of men exposed to it at the 
time of conception, the Court stated:

Respondent does not seek to protect the unconceived 

children of all its employees. Despite evidence in the 

record about the debilitating effect of lead exposure on 

the male reproductive system, Johnson Controls is 

concerned only with the harms that may befall the 

unborn offspring of its female employees. . . . [The 

company’s policy is] discriminatory because it requires 

only a female employee to produce proof that she is not 

capable of reproducing.

The Court was divided over whether fetal protection poli-
cies could ever be legally justified. Justice Harry A. Blackmun, 
writing for a majority of the Court, declared that they could 
not, that the Civil Rights Act prohibited all such policies:

Decisions about the welfare of future children must be 

left to the parents who conceive, bear, support and raise 

them rather than to the employers who hire those par-

ents. Women as capable of doing their jobs as their 

male counterparts may not be forced to choose between 

having a child and having a job.

Referring to the Pregnancy Discrimination Act of 1978, which 
amended the 1964 Civil Rights Act and prohibits employment 
discrimination on the basis of pregnancy or potential preg-
nancy, Blackmun added:

Employment late in pregnancy often imposes risks on 

the unborn child, but Congress indicated that the 

employer may take into account only the woman’s 

ability to get her job done.
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A minority of the justices, however, were unwilling to go so 
far, and in a concurring opinion, Justice Byron R. White wrote 
that “common sense tells us that it is part of the normal 
operation of business concerns to avoid causing injury to 
third parties as well as to employees.” But he added that, in 
his view, a fetal protection policy would not be defensible 
unless an employer also addressed other known occupational 
health risks.

disCussion Questions

1.	 Do you agree that Johnson Controls’s fetal protection 
policy discriminated against women? Do pregnant 
women have a moral—not just a legal—right to work 
with lead?

2.	 Suppose exposure to lead did not affect sperm or the 
male reproductive system. Would Johnson’s policy still 
have been discriminatory? Would it hamper women’s 
efforts to win equality in the workplace?

3.	 Can there be a nondiscriminatory fetal protection policy? 
Is Justice White correct in arguing that companies have 
an obligation to avoid causing injury to fetuses just as they 
do to other “third parties”?

4.	 Suppose a company forbids any employee capable of 
reproducing from working with lead. Would such a policy 
wrongly interfere with employees’ freedom of choice? 
Would it be an invasion of their privacy? Would it be fair to 
employees who are fertile but plan to have no children?

5.	 Evaluate fetal protection policies from the egoistic, utilitar-
ian, and Kantian perspectives. What rights are involved? 
What are the likely benefits and harms of such policies?

6.	 If they are fully informed, do employees with a certain 
medical condition have a right to work at jobs that can 
be hazardous to the health of people in their condition? 
Or can company policy or OSHA regulations justifiably 
prevent them from doing so for their own good?

7.	 Would you agree with Joseph Kinney that the real issue is 
the need to remove toxins from the workplace? Is this a 
realistic goal?

should pregnant police officers or military personnel be allowed to be in situations that endanger the 
life of their unborn child?
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years aGo, the faMous eConoMist pauL 

Samuelson quipped that “women are just men with less 
money.” He was referring to the financially dependent posi-
tion of women at that time, when they were unlikely to be 
employed outside the home and, if they were, were likely to 
earn substantially less than men. That has now changed for 
the better. Although women have yet to achieve full equity at 
the highest levels of business, they constitute nearly half the 
U.S. workforce, and their pay is not so very far behind that of 
men. Moreover, with the decline of manufacturing and the 
growing importance of the service sector in today’s economy, 
brain power matters more than brawn. Here women can 
compete as well as men, and they have proved their value 
to employers over and over again. In fact, they now outnum-
ber men in professional and managerial positions. And, with 
women continuing to graduate from college at a higher rate 
and in greater numbers than men, their future looks bright.121

But for many women there is one continuing source of 
frustration. They often feel forced to choose between moth-
erhood and a high-powered career. Jobs that offer the hours 
and flexibility that suit women with family responsibilities 
tend to pay less, while the most financially rewarding jobs 
frequently require brutal hours and total commitment to the 
job. And the higher you go, the rougher it gets. Not only must 
those who want to fight their way to the top of the corporate 
world work long, grueling hours, but they are also often 
expected to gain experience working in different depart-
ments and divisions and even in different countries. That 
tends to rule out women with family commitments. As a 
result, women with children, especially single mothers, earn 
less on average than men do while childless women earn 
almost as much as men.

Over the years, some business writers have argued that 
we should simply accept this fact and that companies 
should distinguish between the career-primary woman and 
the career-and-family woman. Those in the first category 
put their careers first. They remain single or childless or, if 
they do have children, are satisfied to have others raise 
them. The automatic association of all women with babies 
is unfair to these women, argues Felice N. Schwartz, an 
organizer and advocate for working women. “The secret to 
dealing with such women,” she writes, “is to recognize 
them early, accept them, and clear artificial barriers from 
their path to the top.”

The majority of women, however, fall into the second cat-
egory. They want to pursue genuine careers while participat-
ing actively in the rearing of their children. Most of them, 
Schwartz and others believe, are willing to trade some career 
growth and compensation for freedom from the constant 
pressure to work long hours and weekends. By forcing these 
women to choose between family and career, companies lose 
a valuable resource and a competitive advantage. Instead, 
firms must plan for and manage maternity, they must provide 
the flexibility to help career-and-family women be maximally 
productive, and they must take an active role in providing 
family support and in making high-quality, affordable child 
care available to all women. In other words, companies 
should provide women with the option of a comfortable, but 
slower “mommy track.”

Although distinguishing between career-primary women 
and career-and-family women seems reasonable and humane, 
there’s rarely any mention of fathers or of shared parental 
responsibility for raising children. The mommy track idea also 
takes for granted the existing values, structures, and biases of 

Case 9.5

swedish daddies
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a corporate world that is still male dominated. As authors 
Barbara Ehrenreich and Deidre English write, “Eventually it is 
the corporate culture itself that needs to slow down to a 
human pace . . . [and end] workloads that are incompatible 
with family life.”

One country that is trying to push things in a new direction 
is Sweden. Whereas America stands almost alone in the 
world in not guaranteeing women paid maternity leave, 
Sweden provides sixteen months paid leave per child, with 
the costs shared between the employer and the government. 
However—and this is what is novel—at least two of these 
months are reserved for fathers. No father is forced to take 
baby leave, but the leave is nontransferable so it’s “use it or 
lose it.” And more and more men are using it. In fact, more 
than eight in ten Swedish fathers now take advantage of 
parental leave. And some Swedish politicians are arguing that 
more months—perhaps, half of them—should be exclusively 
for fathers. Germany has now followed Sweden’s lead. In 
2007 it began guaranteeing fathers two months’ paternity 
leave. No country, however, has gone further toward parental 
equity than Iceland. It reserves three months of parental leave 
for the father and three months for the mother, and allows 
parents to share an additional three months.

In the meantime, the paternity-leave law is helping to 
redefine masculinity in Sweden. Take game warden Mikael 
Karlson. A former soldier who owns a snowmobile, two hunt-
ing dogs, and five guns, he’s a man’s man. Cradling his two-
month-old baby girl in his arms, he says he cannot imagine 
not taking parental leave. “Everyone does it.” Not only does 
his wife agree, but she says that he never looks more attrac-
tive to her than “when he is in the forest with his rifle over his 
shoulder and the baby on his back.” Some men admit that 
they were unsure of themselves at first—the cooking, clean-
ing, and sleepless nights—but that they adjusted to it and 
even liked it. One Swedish father calls it a “life-changing 
experience.”

“Many men no longer want to be identified just by their 
jobs,” says Bengt Westerberg, who as deputy prime minister 
helped to bring the law about. “Many women now expect their 
husbands to take at least some time off with the children.” 

“Now men can have it all—a successful career and being a 
responsible daddy,” adds Birgitta Ohlsson, another govern-
ment minister. “It’s a new kind of manly. It’s more wholesome.” 
Some also think the paternity-leave law is the reason that the 
divorce rate in Sweden has declined in recent years.

 There are, however, stories of companies’ discouraging 
men from taking long baby leaves, and managers admit that 
parental leave can be disruptive. Still, by and large Swedish 
business has adapted, and many companies find that a family- 
friendly work environment helps them attract talented 
employees. “Graduates used to look for big paychecks,” says 
one human resources manager. “Now they want work-life 
balance.”

disCussion Questions

1.	 If you have, or plan to have, children, what sort of balance 
do you seek between career and family life? Do you 
believe that the mindset of corporate America is conducive 
to the type of work-and-family arrangement that would 
suit you?

2.	 Should the United States require companies to provide 
paid maternity leave? Should it assist them to do so? What 
about paternity leave?

3.	 Do companies already have a mommy track, whether they 
call it that or not? Is the idea a good one? Is it somehow 
discriminatory against women? Against men?

4.	 Should men be more actively involved in childrearing? If 
not, why not? If so, what steps, if any, should either busi-
ness or society take to encourage this?

5.	 Should special organizational arrangements be made for 
workers who wish to combine career and child raising? If 
so, identify the steps that companies can take to accom-
modate parental needs more effectively.

6.	 Does a firm have an obligation to give employees the 
flexibility to work out the particular balance of career and 
family that is right for them? Or does this go beyond the 
social responsibilities of business?

7.	 Can paid maternity or paternity leave make sense from a 
business point of view, even if it is not subsidized by the 
government?
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Mor a l  Cho iCe s  FaC ing  eMpl oy ee s

When his eldest daughter asked him, “Why 

don’t you just do what they want?” George Betancourt wasn’t 
sure how he should answer. Betancourt was a senior engi-
neer at Northeast Utilities, which operates five nuclear power 
plants in New England, and all he had done was to speak up 
and express his professional judgment. Now Northeast wanted 
him to shut up. First, Northeast’s human-resources officer 
had called him in. After complaining 
that Betancourt wasn’t being a “team 
player,” she described to him the com-
pany’s termination policies. Three weeks 
later, Betancourt was informed he was 
being reassigned. “We’d like to help you, 
George,” Eric DeBarba, vice-president of 
technical services, told him. “But you’ve 
got to start thinking company.”1

George Galatis was the Northeast 
engineer on whose behalf Betancourt 
had spoken up. Galatis had discov-
ered what he considered to be a glaring safety problem at 
Northeast’s Millstone No. 1 plant. In an effort to save downtime 
(and hence money) during the refueling process, the plant’s 
procedures routinely violated federal guidelines and pushed its 
spent-fuel pool well beyond its design capacity. For eighteen 
months, Galatis’s supervisors denied the problem existed and 
refused to report it to the Nuclear Regulatory Commission 
(NRC). Northeast brought in a series of outside experts to prove 
Galatis wrong, but the consultants ended up agreeing with him. 

Within the company, Betancourt backed up Galatis’s safety 
concerns. When Northeast finally began to acknowledge a pos-
sible problem, it didn’t move fast enough to satisfy Galatis. Two 
years after he first raised his safety concerns, he finally took the 
case directly to the NRC, only to learn that it had known about 
the unsafe procedures for years. He also discovered evidence 
that suggested collusion between Northeast and NRC officials 

to subordinate safety to profitability.
As a result of going to the NRC, Galatis 

experienced “subtle forms of harassment, 
retaliation, and intimidation.” He wasn’t 
being paranoid. Two dozen Millstone No. 
1 employees claimed they were fired or 
demoted for raising safety concerns. 
Some of his colleagues sided with the 
company, however, accusing Galatis of 
aiding anti-nuclear activists and trying 
to take away their livelihood. But Galatis 
didn’t stop. He hired a lawyer who special-

izes in representing whistle-blowers and kept after the NRC. With 
the lawyer’s help, the public spotlight was focused on Millstone 
No. 1. Local politicians began asking questions. Even though the 
NRC ignored Galatis, it ended up validating his concerns, and 
Millstone No. 1 was shut down. Citing chronic safety concerns, 
employee harassment, and a “historic emphasis on cost sav-
ings vs. performance,” the NRC also put Northeast’s other two 
Millstone plants on its high-scrutiny “watch list.” And a new NRC 
head vowed to shake up the regulatory body itself.

IntroductIon

galatis had disCovered 

what he considered 
to be a glaring safety 

problem at northeast’s 
millstone no. 1 plant.
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Galatis and Betancourt managed to hang on to their jobs, 
but their careers came to a standstill. “The two Georges had 
better watch their backs,” says one engineer. “Up at Northeast, 
they’ve got long memories.” A disillusioned Galatis says, “If I 
had it to do over again, I wouldn’t.”

For someone in the shoes of George Galatis or George 
Betancourt, two general issues come up. First is the question 
of where an employee’s overall moral duty lies. For a profes-
sional engineer to go public with documented safety concerns 
may seem to be a more straightforward moral decision than 
that faced by an employee who suspects irregularities, unsafe 
procedures, or wrongdoing in an area unrelated to his or her 
own job. In that case, the employee may possibly have con-
flicting moral obligations. Furthermore, if an employee reports 
irregularities to the appropriate authority, the employee must 
then decide whether he or she is morally obligated to pursue the 
matter further. Again other moral considerations come into play.

Second, once they have decided that they ought to blow 
the whistle, employees must face the possible negative con-
sequences. Galatis and Betancourt are skilled, mature, and 
respected professionals, with established records and good 
credentials; in terms of employment options, they may have had 
less to risk than do potential whistle-blowers who are just start-
ing their careers or who have limited job options or heavy finan-
cial obligations. Nor is this simply a tug-of-war between moral 
duty and self-interest. Most moral theorists would agree that 
depending on the circumstances, certain personal sacrifices 

might be so great that a person cannot reasonably be morally 
obliged to make them.

learning objeCtives

These two themes—determining one’s moral responsibility 
amid a welter of conflicting demands and paying the personal 
costs that can be incurred from living up to one’s obligations—
recur throughout this chapter. In particular, it looks at the fol-
lowing topics:

1.	 Employees’	obligations	to	the	firm,	company	loyalty,	and	
the	problem	of	conflicts	of	interest

2.	 Illegitimate	use	of	one’s	official	position	for	private	gain,	
especially	through	insider	trading	or	access	to	propri-
etary	data

3.	 Domestic	and	foreign	bribery	and	the	factors	to	consider	
in	determining	the	morality	of	giving	and	receiving	gifts	
in	a	business	context

4.	 The	obligations	employees	have	to	third	parties	and	the	
considerations	they	should	weigh	in	cases	of	conflicting	
moral	duties	or	divided	loyalties

5.	 What	whistle-blowing	is	and	the	factors	relevant	to	
evaluating	its	morality

6.	 The	problem	of	how	considerations	of	self-interest	are	
to	be	weighed	by	an	employee	facing	a	tough	moral	
choice

• • •

obl ig at ions to  the  F irM
When you accept employment, you generally agree to perform certain tasks, usually 
during certain specified hours, in exchange for financial remuneration. Whether oral 
or written, implicit or explicit, a contract governs your employment relationship and 
provides the basic framework for understanding the reciprocal obligations between 
you and your employer. Your employment contract determines what you are supposed 
to do or accomplish for your employer, and it may cover other matters ranging from 
parking privileges to your dress and deportment while carrying out your responsibili-
ties. The terms of your employment contract may be specific and detailed or vague and 
open-ended.

The employment 
contract governs the 
employer–employee 

relationship and 
provides the 

framework for 
understanding the 

respective 
obligations of 
employer and 

employee.
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LoyaLty to the Company

Because you are hired to work for your employer, you have an obligation, when acting 
on behalf of the organization, to promote your employer’s interests. Insofar as you are 
acting as an agent of your employer, the traditional law of agency places you under 
a legal obligation to act loyally and in good faith and to carry out all lawful instruc-
tions. For example, Polo Ralph Lauren successfully sued a sales clerk for violating his 
duty of loyalty by letting a friend buy clothes with his employee discount and with 
merchandise credits made out to fictitious people. The employee argued that he was 
such a low-level employee that he had no duty of loyalty, but the court disagreed.2 
however, it would be morally mistaken to view employees simply as agents of their 
employers or to expect them to subordinate entirely their autonomy and private lives 
to the organization. Morality requires neither blind loyalty nor total submission to the 
organization.

Some writers deny that employees have any obligation of loyalty to the company, 
even a prima facie obligation, “because companies are not the kind of things that are 
properly objects of loyalty.” Why not? Because a business firm functions to make money, 
the argument goes, self-interest is all that binds it together, whereas “loyalty depends on 
ties that demand self-sacrifice with no expectation of reward.”3 From this perspective, 
then, one can owe loyalty to family, friends, or country but not to a corporation; employ-
ees simply work to get paid and are misguided if they see themselves as owing loyalty to 
the company.

however, the notion of company loyalty is commonplace, and most people find it a 
coherent and legitimate concept. For the many employees who willingly make sacrifices 
for the organization above and beyond their job descriptions, loyalty is a real and impor-
tant value. Indeed, it is not clear how well any business or organization could function 
without employee loyalty, and certainly most companies want more than minimal time 
and effort from their employees. Loyalty, though, is a two-way street, and most employ-
ees believe that it’s up to the company to earn and retain their loyalty.

Although some 
writers deny that 
employees owe 
loyalty to the 
company, most 
people find company 
loyalty a coherent 
and legitimate 
concept.

Are	employees	who	
publicly	protest	wages	
or	working	conditions	
being	disloyal	to	their	
employer?
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Arguably, some obligations of loyalty simply come with the job—for example, the 
obligation to warn the organization of danger, the obligation to act in a way that protects 
its legitimate interests, and the obligation to cooperate actively in the furtherance of 
legitimate corporate goals.4 To be sure, many businesses demand more than this in the 
name of loyalty. They may expect employees to defend the company if it is maligned, to 
work overtime when the company needs it, to accept a transfer if necessary for the good 
of the organization, or to demonstrate their commitment to it in countless other ways. 
Displaying loyalty in these ways certainly seems morally permissible, even if it is not 
morally required.5 In addition, employees, like other individuals, can come to identify 
with the groups they are part of, accepting group goals and norms as their own. Some 
moral theorists believe not only that loyalty to the group can become an important value 
for the individual employee, but also that in the appropriate circumstances the process 
of group identification can create an additional obligation of loyalty that the employee 
otherwise would not have.6

ConfLiCts of interest

even the most loyal employees can find that their interests collide with those of the 
organization. You want to dress one way, but the organization requires you to dress 
another way; you’d prefer to show up for work at noon, but the company expects you to 
be present at 8 a.m.; you’d like to receive $75,000 for your services, but the organization 
pays you a fraction of that figure. The reward, autonomy, and self-fulfillment that work-
ers seek aren’t always compatible with the demands of the organization. Whatever the 
matter in question, the perspectives of employee and employer can differ.

Sometimes this clash of goals and desires can take the serious form of a conflict of 
interest. In an organization, a conflict of interest arises when employees at any level have 
special or private interests that are substantial enough to interfere with their job duties—
that is, when their personal interests lead them, or might be anticipated to lead them, to 
make decisions or to act in ways that are detrimental to their employer’s interests. That 
was certainly the case when enron’s chief financial officer, Andrew Fastow, represented 
the company in negotiations with firms he was a managing partner of (and as a result 
eventually earned millions of dollars from the deals).

As mentioned, the work contract is the primary source of an organization’s right 
to expect employees to act on its behalf in a way that is unprejudiced by their personal 
interests. In general, if the contents of the work agreement are legal and if the employee 
freely consents to them, then he or she is under an obligation to fulfill the terms of the 
agreement. Implicit in any work contract is the assumption that employees will not 
sacrifice the interests of the organization for personal advantage. Of course, individuals 
may seek to benefit from being employed with a certain business or organization, but in 
discharging their contractual duties, employees should not subordinate the welfare of the 
organization to their own gain.

When in a certain situation an employee’s private interests run counter to the inter-
ests of his or her employer in some significant way—or, to put the point differently, 
when those interests are likely to interfere with the employee’s ability to exercise proper 
judgment on behalf of the organization—a conflict of interest exists. The danger, then, is 
that those interests will lead the employee to sacrifice the interests of his or her employer. 
For example, Bart erdman, sales manager for Leisure Sports World, gives all his firm’s 

summary
The employment 
contract creates 

various obligations to 
one’s employer. In 

addition, employees 
often feel loyalty to the 
organization. Conflicts 
of interest arise when 

employees have a 
personal interest in a 

transaction substantial 
enough that it might be 
expected to affect their 
judgment or lead them 

to act against the 
interests of the 
organization.
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promotional work to Impact Advertising because its chief officer is erdman’s brother-
in-law. As a result, Leisure Sports World pays about 15 percent more in advertising costs 
than it would if its work went to another agency. here, erdman has allowed his decisions 
as an employee to be influenced by his personal interests, to the detriment of Leisure 
Sports World. Note that erdman’s interest is not financial; conflicts of interest can take 
various forms.

Suppose that erdman does not throw all of his company’s promotional work to his 
brother-in-law; rather, he gives the firm’s business to his brother-in-law only when he 
sincerely believes that doing so is best for Leisure Sports World. Nevertheless, a conflict 
of interest can still be said to exist. Because of his brother-in-law, erdman still has a pri-
vate interest in his business dealings for Leisure Sports World that could possibly lead 
him to act against the interests of the company. In other words, there is a danger that 
Bart’s judgment may not be as objective as it should be.

conflicts of interest are morally worrisome not only when an employee acts to the 
detriment of the organization but also when the employee’s private interests are sig-
nificant enough that they could tempt the person to do so. Indeed, research shows that 
conflicts of interest can unconsciously distort the decisions of even very honest people.7 
That’s why alarm bells went off when Businessweek disclosed that two members of the 
audit committee at Qwest communications—already under fire for dubious accounting 
practices—directed companies with million-dollar contracts with Qwest, thus raising 
questions about their ability to exercise independent judgment.8 even the appearance 
of impropriety can undermine trust and erode the confidence that others are entitled to 
have in the impartiality and objectivity of one’s decisions.

By definition, to have a conflict of interest is to be in a morally risky situation; that 
is why employees should promptly extricate themselves from such conflicts or avoid 
them in the first place. But deciding when an employee’s private interests are substan-
tial enough for the situation to constitute a conflict of interest can be difficult. equally 
difficult can be deciding exactly how the person should deal with a specific conflict. 
Sometimes people are encouraged simply to disclose the conflict to those relying on 
their judgment, thus preventing deception and allowing those relying on them to adjust 
their reliance accordingly. That is often good counsel, but it doesn’t end the conflict of 
interest. Moreover, it’s no panacea. Supposedly, if I tell you that I have a financial reason 
for skewing my advice to you, you’ll take that into account and everything will be fine. 
Unfortunately, however, experimental evidence suggests that even when informed that 
the advice they’re receiving may be biased, people fail to discount it as much as they 
should.9 Moreover, those who disclose a conflict of interest often end up giving more 
biased advice than those who do not disclose.10

financial investments
conflicts of interest may exist when employees have financial investments in suppliers, 
customers, or distributors with whom their organizations do business. For example, 
Monica Peykova, purchasing agent for Trans-con Trucking, owns a substantial amount 
of stock with Timberline Office Works. When ordering office supplies, Peykova buys 
exclusively from Timberline, even though she could get equivalent supplies cheaper from 
another supplier. In this case, Peykova has acted against Trans-con’s interests. But even if 
Peykova never advantages herself this way, a conflict of interest still exists.

Conflicts of interest 
are morally 
worrisome even if the 
employee doesn’t 
act to the detriment 
of the employer.
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During the dot-com boom, executives at high-tech firms often owned stock in other 
young companies in the same or closely related fields. Those tangled financial relation-
ships sometimes produced conflicts of interest. For example, eight executives at eMc 
were heavily invested in the start-up StorageNetworks. They recommended it to their 
clients, and those referrals quickly grew to 40 percent of the younger company’s business. 
But as StorageNetworks got larger and as eMc expanded its own services division, the 
two companies found themselves competing, leading some at eMc to complain that the 
other firm was poaching its employees and interfering with its customer relationships. 
Today, eMc says the impact on business was negligible. But a former board member 
maintains that the eight executives were recommending StorageNetworks when they 
should have been pushing eMc equipment: “No question, it had an impact on their 
day-to-day decisions. It was a tremendous financial incentive.”11

how much of a financial investment does it take to create a conflict of inter-
est? There’s no simple answer. certainly it is acceptable to own stock in large publicly 
held corporations, such as coca-cola or hewlett-Packard, that are listed on the stock 
exchange and whose stock price is unlikely to be influenced by your company’s buying 
their products or not. Sometimes companies limit the percentage of outstanding stock 
their employees may own in a potential supplier, customer, distributor, or competitor 
(usually up to 10 percent). But in the eMc case, the eight executives owned shares of 
StorageNetworks before the company went public, and with the latter’s stock rocket-
ing from 50 cents a share to over $90, adhering to the 10 percent rule wouldn’t have 
prevented the problem. Frequently companies require key officials to disclose all outside 
interests that could cloud their judgment or adversely affect their ability to promote  
the organization’s interests. That’s important, but as previously mentioned, full disclo-
sure alone doesn’t make the conflict disappear; steps must still be taken. Organizations 
need a detailed policy, customized to reflect their needs and interests, that spells out the 
limits of permissible outside financial investments and what employees should do when 
they have possible conflicts of interest. Because such a policy can affect the financial 
well-being of those who fall under it, however, it should be open to negotiation just as 
employee compensation is.

• • •

a buse  oF  oFF iC ial  pos it ion
The use of one’s official position for personal gain always raises moral concerns and ques-
tions because of the likelihood that one is violating one’s obligations to the firm or organ-
ization. examples of abuse of official position range from misusing expense accounts to 
billing the company for unnecessary travel, from using subordinates for work outside the 
firm to exploiting a position of trust within an organization to enhance one’s own finan-
cial leverage and holdings. executives who use corporate funds for private purposes like 
health club memberships, extravagant parties, vacation travel, or remodeling their homes 
are guilty of abusing their official position, as were Bernard J. ebbers of Worldcom, 
John Legere of Global crossing, and L. Dennis Kozlowski of Tyco International, who 
used their high positions to borrow huge amounts of money at below-market rates—in 
ebbers’s case over $400 million—from the companies they worked for.12

summary
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insider trading

One common way of abusing one’s official position is through insider trading: the 
buying or selling of stocks (or other financial securities) by business “insiders” on the 
basis of information that has not yet been made public and is likely to affect the price of 
the stock.13 For example, as soon as he learned that the Food and Drug Administration 
(FDA) was not going to approve his company’s highly touted cancer drug erbitux, 
Dr. Sam Waksal, ceO of Imclone Systems at the time, knew its stock would plum-
met. Before the FDA’s decision was made public, Waksal quickly but quietly sold his 
stock in the company and told his father and one of his daughters to do so as well. he 
is also alleged to have passed the word on to his friend Martha Stewart, who dumped 
her Imclone stock the day before the FDA announced its decision. One doesn’t have 
to profit personally to cross the line, however. For example, the wife of Genentech’s 
president and chief executive officer was charged with insider trading for providing con-
fidential information to her brother. Before the biotechnology firm was partly acquired 
by another company, she told her brother that “some good things were about to happen” 
to the company and suggested that he buy a few thousand dollars’ worth of stock, even if 
he had to borrow the funds. She also advised him to keep the purchase secret and make 
it in the name of a “trustworthy” friend.

Inside traders ordinarily defend their actions by claiming that they don’t injure 
anyone. It’s true that trading by insiders on the basis of nonpublic information seldom 
directly harms anyone. But moral concerns arise from indirect injury, as well as from 
direct. As one author puts it, “What causes injury or loss to outsiders is not what the 
insiders knew or did; rather it is what [the outsiders] themselves did not know. It is their 
own lack of knowledge which exposes them to risk of loss or denies them an opportunity 
to make a profit.”14 case in point: the famous Texas Gulf Sulphur stock scandal.

When test drilling by Texas Gulf indicated a rich deposit of ore near Timmins, 
Ontario, some officials at Texas Gulf attempted to play down the potential worth of 
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the Timmins property in a press release by describing it as only a prospect. But four 
days later a second press release termed the Timmins property a major discovery. In the 
interim, inside investors made a handsome personal profit through stock purchases. 
At the same time, stockholders who unloaded stock after the first press release or who  
sold the stock short, anticipating its price would fall, lost money.

The Securities and exchange commission (Sec), which is charged with policing 
the stock market, subsequently charged that a group of insiders—including Texas Gulf 
directors, officers, and employees—had violated the disclosure section of the Securities 
exchange Act of 1934 by purchasing stock in the company while withholding informa-
tion about the rich ore strike the company had made. The courts upheld the charge, 
finding that the first press release was “misleading to the reasonable investor using due 
care.”15 As a result, the courts not only ordered the insiders to pay into a special court-
administered account all the money they had made but also directed them to repay prof-
its made by outsiders whom they had tipped off. The courts then used this account to 
compensate people who had lost money by selling their Texas Gulf Sulphur stock on the 
basis of the first press release.

insiders and “misappropriation”
Insider dealings raise intriguing questions. When can employees buy and sell securities  
in their own companies? how much information must they disclose to stockholders about 
the firm’s plans and prospects? When must this information be disclosed? There’s also 
the question, Who is considered an insider? corporate executives, directors, officers, and 
other key employees are certainly insiders. But what about outsiders whom a company 
temporarily employs, such as accountants, lawyers, and contractors? Or what about 
those who just happen upon inside information?

In its effort to police the marketplace, the Sec has interpreted “insider” in a broad 
sense to mean anyone who buys or sells stock based on nonpublic information—whether 
or not the person is a corporate officer or otherwise linked to the company whose stock 
is being bought or sold. however, in 1980 the U.S. Supreme court challenged the Sec’s 
broad conception of insider trading in the case of Vincent chiarella, a financial printer 
who traded on information he culled from documents passing through his shop. The 
court ruled that chiarella was not an insider with fiduciary responsibilities and thus had 
not violated the Securities exchange Act. The court reinforced its decision three years 
later when it reversed the conviction of securities analyst Raymond Dirks, who advised 
several of his clients to dump their shares in a company that he was about to blow the 
whistle on for fraud. In so ruling, the court held that there is nothing improper about an 
outsider’s using information, as long as the information is not obtained from an insider 
who breaches a legal duty to the corporation’s shareholders for personal gain or to show 
favor to friends.

Since then the Sec has developed a new tactic, arguing that people who trade on 
confidential information but who are not, strictly speaking, company insiders are guilty 
of insider trading if they have “misappropriated” sensitive information. Although some 
appellate courts had rejected the Sec’s approach, in 1997 the Supreme court endorsed 
the misappropriation theory of insider trading in U.S. v. O’Hagan, thus upholding one 
of the Sec’s main legal weapons against insider trading. In this case, James O’hagan, a 
lawyer, had reaped a $4.3 million profit after learning that a company represented by his 
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law firm was planning a hostile takeover of another company. O’hagan had not worked 
on the case himself, but he had—the court ruled—misappropriated confidential infor-
mation belonging to his firm and its client. Writing for the majority, Justice Ruth Bader 
Ginsburg stressed that the court’s decision reflected the “animating purpose” of the 
Securities exchange Act, namely, “to insure honest securities markets and thereby pro-
mote investor confidence.”

Conflicting perspectives on insider trading
Arthur Levitt, Jr., chairman of the Securities and exchange commission at the time, 
applauds the court’s O’Hagan  decision, stating that it “reaffirms the Sec’s effort to make 
the stock market fair to all people, whether you’re a Wall Street veteran or a Main Street 
newcomer.”16 Law professor henry Manne, however, sees nothing inherently wrong with 
insider trading and thinks the Sec should stay totally out of the insider-trading field. 
“The use of insider information should be governed by private contractual relationships,” 
he believes, such as those between a corporation and its personnel or among the partners 
and associates of a law firm.17

At the core of this disagreement are two opposed perspectives on what makes the 
market work. Levitt and like-minded analysts contend that the marketplace can work 
only if it is perceived as being honest and offering equal investment opportunity. Insider 
trading, they argue, makes that impossible. Those who think like Manne believe that 
permitting insiders to trade is good for the market because it accelerates the flow of 
positive or negative information about the stock to other shareholders and investors. As a 
result, this information is more quickly reflected in the stock’s price, which is healthy for 
the market. They also believe that permitting insider trading can benefit a company by 
providing employees an incentive to invent new products, put together deals, or other-
wise create new information that will increase the value of a company’s stock.

contrary to the view expressed by Manne, however, it’s difficult to believe that 
insider trading does much to promote genuine market efficiency. That’s because insiders 
hoard information, profiting on the lag between when they start buying or selling and 
when the rest of the market learns what the insiders already know. In addition, insiders 
can benefit from negative, not just positive, information about the company they work 
for; this creates a dangerous incentive for them to act in ways that hurt it. even if insider 
trading does promote market efficiency in some cases, this fact would have to be weighed 
against its moral drawbacks.

Insider trading makes some ordinary investors worse off than they would have been 
if they had had the same information. This strikes many people as unfair. True, it’s not 
always unfair for one party to a transaction to know more than another, but insider 
traders often do seem to be taking unfair advantage of outsiders. Moreover, as Justice 
Ginsberg and Arthur Levitt suggest, widespread perception that “the game is rigged” 
would discourage ordinary investors from buying stocks. even more important, when 
executives engage in insider trading, they are putting their own interests ahead of their 
shareholders, thus violating the fiduciary responsibility that is central to business man-
agement. All employees, but especially company insiders, have a duty to act in the inter-
ests of the firm and its shareholders, but many ways of profiting from insider information 
do not benefit the company at all—indeed, they may seriously damage its interests.18

The information that employees garner within the company is not always the 
kind that affects stock prices. Sometimes the information concerns highly sensitive 
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data related to company research, technology, product development, and so on. how 
employees treat such secret or classified data can also raise important moral issues.

proprietary data

companies guard information that can affect their competitive standing with all the 
zealousness of a bulldog guarding a ham bone. This is especially true of high-tech 
firms. A typical example is Lexar Media, which sued Toshiba for abusing its business 
relation with Lexar and passing the latter’s confidential flash-memory technology to 
SanDisk, one of its competitors.19 But even in the low-tech world, spats over proprietary 
data break out all the time. Procter & Gamble, for example, once sued three rival food 
chains for allegedly using the patented baking technique in its Duncan hines brand 
of chocolate-chip cookies to make “infringing cookies.” P&G further claimed that  
these companies had spied at a sales presentation and at cookie plants. One of the 
defendants, Frito-Lay, admitted to sending a worker to photograph the outside of a 
Duncan hines bakery. But it denied telling the man’s college-age son to walk into the 
plant and ask for some unbaked cookie dough—which the enterprising youth did, 
and got.20

trade secrets
When novel information is patented or copyrighted, it is legally protected but not secret. 
Others may have access to the information, but they are forbidden to use it (without 
permission) for the life of the patent or copyright. When a company patents a process, 
as Kleenex, for example, did many years ago with pop-up tissues, the company has a 
monopoly on that process. Until the patent expires, no other firm may compete in the 
production of pop-up facial tissues. Although on the face of it this rule violates the ideal 
of a free market and would appear to slow the spread of new processes and technology, 
patents and copyrights are generally defended on the ground that without them techno-
logical innovation would be hampered. Individuals and companies would not be willing 
to invest in the development of a new process if other firms could immediately exploit 
any new invention without having invested in developing it.

Although patent law is complicated and patents are not easy to acquire, what it 
means for something to be patented is well defined legally. By contrast, the concept of a 
trade secret is broad and imprecise. The standard legal definition says that a trade secret 
is “any formula, pattern, device, or compilation of information which is used in one’s 
business and which gives him an opportunity to obtain an advantage over competitors 
who do not know or use it.”21 Virtually any information that is not generally known 
(or whose utility is not recognized) is eligible for classification as a trade secret, as long 
as such information is valuable to its possessor and is treated confidentially. Most states 
have laws against the theft of trade secrets, and the economic espionage act of 1996 
makes it a federal crime. By contrast with patents and copyrights, one does not have to 
declare or register something as a trade secret for it to be protected. Trade secrets, how-
ever, do not enjoy the same protection as patented information. The formula for coca-
cola, for instance, is secret, as is the recipe for KFc’s “finger-lickin’ good” chicken, but 
neither is patented. No competitor has yet succeeded in figuring them out by “reverse 
engineering,” but if your company managed to do so, then it would be entitled to use 
this information itself.
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There are at least three arguments for legally protecting trade secrets: (1) Trade 
secrets are the intellectual property of the company. (2) The theft of trade secrets is unfair 
competition. (3) employees who disclose trade secrets violate the confidentiality owed to 
their employers.22 In individual cases, what constitutes intellectual property, unfair com-
petition, or a violation of confidentiality is often controversial. But clearly one of the big-
gest challenges facing an organization can be to prevent its trade secrets and proprietary 
data from being misused by employees who leave the company.

employees Who Join a Competitor
employees who leave the company are often privy to confidential or proprietary 
information, which their new employer can sometimes take unfair advantage of. For 
example, Starwood hotels and Resorts charged that when some of its executives left to 
take high-profile jobs at hilton hotels, they brought with them documents that helped 
hilton create a new luxury-hotel brand.23 Or take Thomas’ english Muffins. It sued to 
stop a former employee from going to work for rival hostess. he was one of only seven 
executives who knew the secret, the company said, to producing the Muffins’ distinctive 
“nooks and crannies” and their ability to toast up crunchy on the outside and soft on the 
inside.24 And Mattel, maker of the famous Barbie doll, sued MGA entertainment for 
having gotten the idea for its popular Bratz doll line from a designer it had hired away 
from Mattel and who had originally conceived the idea while working there.25 The prob-
lem posed by employees who quit to work for a competitor is especially troublesome for 
high-tech firms because their employees are so prone to job-hopping (at one point, the 
job tenure of an executive in the software industry was estimated to be a scant twenty-
two months)26 and because of the difficulty of separating trade secrets from the technical 
know-how, experience, and skill that are part of the employee’s own intellect and talents.

A classic case involved Donald Wohlgemuth, who worked in the spacesuit depart-
ment of B.F. Goodrich in Akron, Ohio.27 eventually Wohlgemuth became general 
manager of the spacesuit division and learned Goodrich’s highly classified spacesuit 
technology for the Apollo flights. Shortly thereafter, Wohlgemuth, desiring a higher sal-
ary, joined Goodrich’s competitor, International Latex corporation in Dover, Delaware, 
as manager of engineering for the industrial area that included making spacesuits in 
competition with Goodrich. Goodrich protested by seeking a court order restrain-
ing Wohlgemuth from working for Latex or for any other company in the space field. 
The court of Appeals of Ohio denied Goodrich’s request for an injunction, respecting 
Wohlgemuth’s right to choose his employer, but it did provide an injunction restraining 
Wohlgemuth from revealing Goodrich’s trade secrets.

cases like Wohlgemuth’s pit a firm’s right to protect its secrets against an employee’s 
right to seek employment wherever he or she chooses. As a result, the moral dilemmas 
that arise in proprietary-data cases are not easily resolved. For one thing, the trade secrets 
that companies seek to protect have often become an integral part of the departing 
employee’s total job skills and capabilities. These may, for instance, manifest themselves 
simply in a subconscious or intuitive sense of what will or will not work in the laboratory. 
Wohlgemuth’s total intellectual capacity included the information, experience, and tech-
nical skills acquired at his former workplace. Goodrich might be justified in claiming 
much of Wohlgemuth’s intellectual capacity as its corporate property, but it is difficult to 
see how he could divest himself of it.
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Sometimes companies require employees to sign contracts restricting their ability 
to get a job with, or start, a competing company within a certain geographical radius 
or for a certain time. Because they can conflict with freedom of employment, not all 
such “noncompete” contracts are legally valid, however. But even without one, compa-
nies sometimes sue departing employees as essex Temporary Services did when Frank 
cumbo and ten colleagues left the organization to start a competing business. essex filed 
a second suit against six other employees who quit a few months later to join the new 
firm of Lerner, cumbo, and Associates.28

The underlying issue of fairness isn’t, of course, just a legal question. Frank 
cumbo claims that he didn’t take any information from essex that couldn’t be found 
in a phone book. That’s relevant to assessing the morality of his conduct, but one 
would have to know all the details to determine if he wrongly took advantage of 
information, connections, or business know-how that he had acquired at essex. In the 
Goodrich case, it appears that Donald Wohlgemuth didn’t take this moral question 
very seriously. When asked whether he had acted ethically in leaving Goodrich for a 
competitor, he replied, “Loyalty and ethics have their price, and International Latex 
has paid the price.”29

• • •

br ibes  and K iCK baCKs
In a professional or organizational context, to bribe someone is to pay the person to 
violate his or her official duties; that is, to perform an action that is inconsistent with 
the person’s work contract or job responsibilities or with the nature of the work the 
person has been hired to do. Although usually financial, the payment can be anything 
that is of value to the recipient. Offering a bribe is wrong because it is an inducement 
to act dishonestly, to disregard one’s duties, or to betray a trust—for example, tendering 
cash to a building inspector to ignore a code violation. For the same reasons, it is wrong 
to accept a bribe. This is true even if one happens to end up not doing what one was 
bribed to do.30

Thus, employees working in a facilities-management department of a Ford plant 
in Germany acted dishonestly and violated their duties to the company when they 
participated in bribery by accepting “material benefits” from suppliers in exchange for 
preferential treatment and for drafting fraudulent invoices.31 Or take the case of Norman 
Rothberg, an accountant working at ZZZZ Best carpet cleaning company in the Los 
Angeles area. When he learned that ZZZZ Best had falsified accounts on insurance res-
toration jobs, he passed on the information to the accounting firm of ernst & Whinney, 
which was overseeing ZZZZ Best’s planned multimillion-dollar acquisition of another 
carpet-cleaning chain. When an investigation began, Rothberg accepted $17,000 from 
ZZZZ Best officials to back off from his initial reports.32 Rothberg’s conduct was wrong 
because he received money in exchange for violating his responsibilities as an accountant. 
By contrast, a server who accepts a gratuity for providing good service to a customer in a 
restaurant is not accepting a bribe, for she is not violating her duties. however, the situ-
ation would be different if she took money in exchange for not charging the customer 
for the drinks he ordered. Bribery can, of course, be less blatant than in the Rothberg 
case—for example, a contractor who charges a company executive only a nominal fee for 
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building her a home patio on the tacit understanding that the executive will see that her 
company accepts the contractor’s bid for an important project.

Bribery sometimes takes the form of a kickback, which is a percentage payment to 
a person able to influence or control a source of income. Thus, Alicia Rocha, sales rep-
resentative for Sisyphus Books, offers a textbook-selection committee member in a large 
school district a percentage of the handsome commission she stands to make if a Sisyphus 
civics text is adopted. The money the committee member receives for the preferred con-
sideration is a kickback. A flagrant case of kickbacks involved American executives of the 
honda Motor company. For years they pocketed millions in bribes and kickbacks from 
local car dealers; in return, the dealers received permission to open lucrative dealerships 
and had no trouble obtaining models that were in scarce supply and could be sold at a 
large profit.33 More recently, Allergan was alleged to have paid kickbacks to doctors for 
prescribing the wrinkle-smoothing drug Botox for unapproved medical uses.34

the foreign Corrupt praCtiCes aCt

Bribery is generally illegal in the United States, but U.S. companies have a history of pay-
ing off foreign officials for business favors. Such acts were declared illegal in the Foreign 
Corrupt practices act (FCpa) of 1977, which was passed in the wake of the discov-
ery that nearly four hundred U.S. companies, including exxon, Gulf Oil, and United 
Brands, had made such payments. egregious within this sordid pattern of international 
bribery were Lockheed Aircraft corporation’s secret payoffs to foreign politicians to get 
aircraft contracts. Lest one understate the effects of such bribery, it is worth noting that 
revelations of Lockheed bribes in Japan caused a government crisis there and that in 
holland Prince Bernhard was forced to resign his government duties after admitting that 
he took a $1 million payoff from Lockheed.

The FcPA provides stiff fines and prison sentences for corporate officials engaging 
in bribery overseas and requires corporations to establish strict accounting and audit-
ing controls to guard against the creation of slush funds from which bribes can be paid. 
The FcPA does not, however, prohibit grease payments to the employees of foreign 
governments who have primarily clerical or ministerial responsibilities. These payments 
are sometimes necessary to ensure that the recipients carry out their normal job duties. 
On the other hand, the FcPA makes no distinction between bribery and extortion. A 
company is extorted by a foreign official if, for instance, the official threatens to violate 
the company’s rights, perhaps by closing down a plant on some legal pretext, unless the 
official is paid off.

One company caught violating the FcPA was Ashland Oil. Under its then-ceO 
Orin Atkins, Ashland had agreed to pay an entity controlled by an Omani government 
official approximately $29 million for a majority interest in Midlands chrome, Inc.—a 
price far higher than it was worth—for the purpose of obtaining crude oil at a highly 
favorable price. When Atkins proposed the acquisition of Midlands chrome to his board 
of directors, he said that although the acquisition was a high-risk project, it “had the 
potential for being more than offset by a potential crude oil contract.” Midlands chrome 
did not in fact prove particularly profitable, but the Omani government awarded 
Ashland a contract for 20,000 barrels a day for one year at a $3-per-barrel discount from 
the regular selling price—a discount worth $21.9 million.35 More recently, Johnson & 
Johnson has admitted that its subsidiaries bribed doctors and hospital administrators 

In 1977 the FCPA 
made it illegal for 
American companies 
to engage in bribery 
overseas.
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in Greece, Poland, and Romania to order the company’s surgical products, and in 2012 
Walmart acknowledged that its Mexican subsidiary paid government officials to gain the  
necessary permits for expanding its operations there.36

the Case against overseas BriBery

The FcPA has been weakened by amendments that expand the exemption for grease pay-
ments and offer corporations more defenses against prosecution. In 1998, however, the 
law was extended to include bribery by foreign firms on American territory, and, thanks 
to the Federal Sentencing Guidelines, penalties are now stiffer than those originally speci-
fied by the FcPA. Moreover, recently the Justice Department has been going after over-
seas bribery more vigorously than before—in 2010, for instance, it was pursuing about 
150 cases compared to only eight in 2001.37 critics of the FcPA disapprove of this. They 
insist that the law puts American corporations at a competitive disadvantage in relation 
to foreign firms whose governments permit them to bribe. For example, in response to 
a Senate probe into corrupt activities by oil companies in Africa, an oil executive com-
plained that if his company chose to take the moral high road, “Someone [else] will come 
[in]. The French will, the Russians will, Petronas [of Malaysia] will.”38 Alexandra Wrage of 
Trace International, a business ethics group based in Washington, D.c., is sympathetic. 
“The lack of a level playing field is an enormous competitive advantage for non-U.S. 
companies,” she says. “U.S. companies feel like they are in the cross-hairs, which is a good 
thing for anti-bribery enforcement, but it comes at a pretty high cost.”39

Such reasoning, however, can be a way of rationalizing conduct that is morally 
indefensible. For one thing, competition is often not a factor at all. For example, when 
United Brands paid a honduran official a $1.25 million bribe, it was to gain a reduc-
tion in the country’s business export tax, not to win a contract that might have gone to 
a foreign competitor. Moreover, when, before passage of the FcPA, U.S. firms did use 
bribery to beat out competitors, their competitors were usually other U.S. companies.40 
Further, studies show that the FcPA has been at most a minor disincentive to export 
expansion. even in nations where the FcPA is alleged to have hurt American business, 
there has been no statistically discernible effect on U.S. market share. In fact, since pas-
sage of the FcPA, U.S. trade with bribe-prone countries has outpaced U.S. trade with 
other countries.41

Thirty-seven countries, including all the world’s industrialized nations, have now 
passed domestic legislation implementing the oeCd (Organization for economic 
co-operation and Development) anti-bribery Convention, a formal treaty that out-
laws bribing public officials in foreign business transactions and sets up review and mon-
itoring mechanisms. As a result, these days many nations are going after overseas bribery 
as zealously as the United States does. A Munich court, for example, fined Siemens AG, 
the German giant, nearly $300 million for trying to win contracts by bribing officials in 
Nigeria, Russia, and Libya.42 The OecD convention has been reinforced by separate 
european anti-corruption conventions, various industry-specific agreements, and by the 
efforts of the U.N., World Bank, and International Monetary Fund to combat corrup-
tion. even china is getting more aggressive about enforcing its anti-bribery laws.43

These developments make it doubtful that the FcPA puts American business at 
a competitive disadvantage. Furthermore, companies like Reebok, Google, and Novo 
Nordisk have prospered in emerging markets without getting their hands dirty, and the 
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Swedish company IKeA has done well in Russia despite having to fight hard against 
corruption (for example, by threatening to halt its expansion there, firing managers who 
pay bribes, and even buying its own generators to thwart officials attempting to extort it 
by holding up its access to electricity).44 But even if the FcPA does handicap U.S. firms 
and cause them to lose exports, that fact would have to be carefully weighed against the 
ample documentary evidence of the serious harm done to individuals, companies, and 
governments as a result of systematic bribery overseas.

A frequently heard argument against the FcPA is that the law imposes U.S. standards 
on foreign countries and that bribery and payoffs are common business practices in other 
nations. But that argument is too glib, especially when it comes from those who don’t 
really have a working knowledge of another culture. In some other nations, to be sure, 
bribery does seem more widespread than it is here, but that doesn’t imply that bribery is 
considered morally acceptable even in those nations. (Drug dealing is not morally accept-
able here, even though it is, unfortunately, widespread.) If other countries really did con-
sider bribery and related practices to be morally acceptable, then presumably the people 
engaging in them would not mind having this fact publicized. But it is difficult to find a 
real-life example of foreign officials willing to let the public know they accept bribes.

certainly the FcPA reflects our own moral standards, but those standards are not 
simply matters of taste (like clothing styles) or completely arbitrary (like our decision 
to drive on the right whereas the British drive on the left). Good, objective arguments 
can be given against bribery and related corrupt practices because they are intended to 
induce people inside a business or other organization to make a decision that would not 
be justifiable according to normal business or other criteria. For example, by encouraging 
on nonmarket grounds the purchase of inferior goods or the payment of an exorbitant 
price, bribery can clearly injure a variety of legitimate interests—from stockholders to 
consumers, from taxpayers to other businesses. It subverts market competition by giving 
advantage in a way that is not directly or indirectly product related.

There is nothing “relative” about the damage that such corruption can do to a soci-
ety. Studies show that the more corrupt a nation is, the less investment there is and the 
slower its economic growth.45 For example, corruption is a major reason that Russia has 
attracted only half the foreign investment that India has and less than one-fifth of what’s 
been invested in china and Brazil.46 If we were to permit U.S. companies to engage in 
bribery overseas, we would be encouraging in other countries practices that we consider 
too harmful to tolerate at home. Moreover, even an occasional corporate bribe overseas 
can foster bribery and kickbacks at home and lead employees to subordinate the interest 
of the organization to their own private gain. corruption is difficult to cordon off; once a 
company engages in it, corruption can easily spread throughout the organization.

The multiple impacts of bribery can be succinctly drawn out in one final case, which 
involved Bethlehem Steel corporation, once the nation’s second-largest steel company. 
Bethlehem was convicted of bribery and other corrupt practices for paying shipown-
ers’ representatives, including officers of the colombian Navy, to steer ships needing 
repairs to Bethlehem’s eight shipyards. Thus, competitive bidding for the contracts was 
effectively eliminated, various members of the colombian Navy were corrupted, and the 
colombian government presumably ended up paying more for the repair work than it 
had to. Beyond that, Bethlehem generated the money for the payoffs by padding bills 
and skimming profits from legitimate shipyard repair work. Thus, unsuspecting clients 
of Bethlehem were made to pay the bill for Bethlehem’s bribery.

The argument that 
the FCPA wrongly 
imposes U.S. 
standards on foreign 
countries is weak.

Permitting U.S. 
companies to 
engage in foreign 
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encouraging 
something in other 
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consider too harmful 
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• • •

giF ts  and enterta inMent
business gifts and entertainment of clients and business associates are familiar parts 
of the business world. Normally, giving someone a small gift or taking the person out 
for a nice meal is a gesture of good will or friendship and can help cement a relationship 
between two people. Unlike a bribe, it involves no quid pro quo or expectation that the 
recipient will do something specific in return. But gifts do tend to create a sense of grati-
tude in the recipient, who may feel obligated to reciprocate in some way. For this reason, 
in a business context gifts can raise conflict-of-interest problems and even border on 
bribery. Knowing where to draw the line here is not always easy. But one thing is clear: 
Those who cross that line, wittingly or not, can end up in big trouble. Ask the former 
General Services Administration (GSA) official who pleaded guilty to a criminal charge 
of accepting free lunches from a subsidiary of BellSouth corporation, which was seeking 
a telephone contract with the GSA.

The federal government provides its procurement officers with two days of lectures 
and case-study discussions on the ethics of government contracting. Procurement officers, 
for example, are taught that they may accept an invitation to speak before a trade associa-
tion consisting of the contractors they buy from, but they must decline the $50 honorar-
ium, whatever the topic of their talk. They also must refuse a ticket for their transportation 
to the meeting, although they may be permitted to accept lunch as a guest seated at the 
head of the table, if this is compatible with the policy of their particular agency.

For people in the business world, the rules are not so cut-and-dried, and some 
of them manage to ignore altogether the conflict-of-interest issues that gifts create. 
consider colin Dalzell, an executive at McI Systemhouse. Just before it went public, 
the e-biz software maker commerce One offered Dalzell, who had done business with 
it, a chance to buy its shares. he did, and in one day made a profit of $40,000, which 
he used to buy a 1965 cobra racing-car kit. Dalzell says that he had a long, established 
relationship with commerce One and that the payment wasn’t enough to influence his 
future dealings with it.47 But most companies and most businesspeople view behavior 
like his as morally problematic, to say the least.

Determining the morality of giving and receiving gifts in a business situation can be 
challenging. But there are several factors a conscientious businessperson should take into 
account:

1. What is the value of the gift? Is the gift of nominal value, or is it substantial enough 
to influence a business decision? Undoubtedly, definitions of “nominal” and “sub-
stantial” are open to interpretation and are often influenced by situational and cul-
tural variables. Nevertheless, many organizations consider a gift worth less than $25 
and given infrequently—perhaps once a year—only nominal but view anything 
larger or more frequent as problematic. Although this standard won’t fit all cases, it 
does indicate that accepting even a rather inexpensive present might be deemed 
inappropriate. And, indeed, it’s been shown that even small gifts can sometimes be 
surprisingly influential.48

2. What is the purpose of the gift? Dick Zolezzi, a department store manager, accepts 
small gifts such as pocket calculators from an electronics firm. he insists that the 
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transactions are harmless and that he doesn’t intend to give the firm any preferen-
tial treatment in store advertising displays. As long as the gifts are not intended or 
received as bribes, remain nominal, and are given only occasionally, there doesn’t 
appear to be a problem. But it would be important to ascertain the electronics firm’s 
intention in giving the gifts. Is it to influence how Zolezzi lays out displays? Does 
Zolezzi himself expect them as palm-greasing before he’ll ensure that the firm 
receives equal promotional treatment? If so, extortion may be involved. Relevant to 
the question of purpose is whether a gift has some business purpose or reflects a 
customary business practice. For example, appointment books, calendars, or pens 
and pencils with the donor’s logo imprinted on them serve to advertise a firm. Golf 
clubs or the use of a holiday home in hawaii rarely serves this purpose.

3. What are the circumstances under which the gift was given or received? A gift 
given during the holiday season, for a store opening, or to signal other special events 
is circumstantially different from one unattached to any special event. Whether the 
gift was given openly or secretly should also be considered. An open gift, say, with 
the donor’s name embossed on it, raises fewer questions than a gift known only to 
the donor and the recipient.

4. What is the position or decision-making authority of the person receiving the 
gift? Is the person in a position to affect materially a business decision on behalf of 
the gift giver? In other words, could the recipient’s opinion, influence, or decision 
result in preferential treatment for the donor? Another important point is whether 
the recipient has made it clear to the donor that the gift won’t influence his or her 
action one way or the other.

5. What is the accepted business practice in the industry? Is this the customary way 
of conducting this kind of business? Monetary gifts and tips are standard practice 
in numerous service industries. Their purpose is not only to reward good service but 
to ensure it again. But it’s not customary to tip the head of the produce department 
in a supermarket so the person will put aside the best tomatoes for you. When 
 gratuities or the giving of certain kinds of gifts are an integral, publicly acknowl-
edged aspect of customary business practice, they are far less likely to pose moral 
 questions.

6. What is the company’s policy? Many firms explicitly limit or even forbid alto-
gether the giving or receiving of gifts. Walmart, for example, doesn’t permit 
employees to accept anything from companies doing business with it, not even a 
cup of coffee, and Kmart requires not only its managers but also its vendors, suppli-
ers, and real-estate associates to sign a no-gifts policy.49 When such a policy exists, 
the giving or receiving of a gift is almost certainly wrong.

7. What is the law? certain federal, state, or local government employees may be 
legally forbidden from receiving gifts from firms with which they do business. 
Sometimes the law also regulates gift giving in specific industries. For example, the 
Securities and exchange commission fined Fidelity Investments, the mutual fund 
company, because some of its traders had accepted gifts from brokers seeking to do 
business with it.50 And several title insurance companies violated Washington state 
law by lavishing pro-basketball tickets and other goodies on bankers, builders, and 
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representatives of real-estate companies as a way of drumming up referrals.51 When 
gift transactions violate the law, they are clearly unacceptable.

Related to gift giving is the practice of entertaining. Some companies distinguish enter-
tainment from gifts as follows: If you can eat it or drink it on the spot, it’s entertainment. 
In general, entertainment should be interpreted more sympathetically than gifts because 
it usually occurs within the context of doing business in a social situation. Still, the 
morality of entertainment should be evaluated along the same lines as gifts—that is, with 
respect to value, purpose, circumstances, position of the recipient, accepted business 
practice, company policy, and the law. In each case the ultimate moral judgment hinges 
largely on whether an objective party could reasonably suspect that the gift or entertain-
ment might influence the recipient’s judgment or lead him or her to act other than in the 
best interest of the firm.

• • •

ConFl iCt ing  obl ig at ions
consider the following situations:

An employee knows that a coworker occasionally sips whiskey on the job. Should she 
inform the boss?

A dishwasher observes that the restaurant’s chef typically reheats three- or four-day-old 
food and serves it as fresh. When he informs the manager, he is told to forget it. What 
should the dishwasher do?

A consulting engineer discovers a defect in a structure that is about to be sold. If the 
owner will not disclose the defect to the potential purchaser, should the engineer 
do so?

A clerical worker learns that the personnel department has authorized hirings that 
violate the firm’s anti-nepotism rules and neglect its affirmative action commitments. 
What should she do about it?

On a regular basis, a secretary is asked by her boss to lie to his wife about his wherea-
bouts. “If my wife telephones,” he instructs her, “tell her that I’m calling on a client.” 
In fact, as the secretary well knows, the boss is having an affair with another woman. 
What should the secretary do?

Such cases are not unusual, but they are different from the ones previously considered 
in this chapter because they involve workers caught in the crossfire of competing ethi-
cal concerns and moral responsibilities. Should the employee ensure the welfare of the 
organization by reporting the fellow worker who drinks, or should she be loyal to her 
coworker and say nothing? Should the dishwasher go public with what he knows, or 
should he simply forget the matter? Should the secretary carry out her boss’s instructions, 
or should she tell his wife the truth? In each case the employee may experience conflict-
ing obligations, diverging ideals, and divided loyalties.

Many of the difficult moral decisions that employees sometimes face involve such 
conflicts. how are they to be resolved? According to the procedure recommended in 
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chapter 2, our moral decisions should take into account our specific obligations, the 
effects or consequences of the different actions open to us, and any important ideals that 
our actions would support or undermine. To begin with consequences, remember that 
even staunch nonconsequentialists acknowledge that the likely results of our actions 
are relevant to their moral assessment and that we have some duty to promote human 
well-being. In general, the fuller our understanding of the possible results of the different 
actions we might take in the specific situation before us—that is, the better we under-
stand the exact ramifications of the alternatives—the more likely we are to make a sound 
moral decision. Reflecting on the effects of these different courses of action can help us 
understand what ideals are at stake and determine the exact strength of the more specific 
obligations we have.

The impact of our actions on significant moral ideals must always be considered. 
Any serious moral decision should take into account the various ideals advanced or 
respected, ignored or hindered, by the alternative courses of conduct open to us. In addi-
tion, our moral choices are often strongly influenced by the personal weight we place on 
the different values at stake in a specific situation. Sometimes those values can point in 
different directions, as when our simultaneous commitment to professional excellence, 
personal integrity, and loyalty to friends pulls us in different ways.

Finally, any responsible moral decision must, of course, take into account the more 
specific obligations we have—in particular, those obligations that are a function of the 
particular relationships, roles, or circumstances we happen to be in. This chapter has 
already discussed the obligations employees have to the organization based on a freely 
negotiated work contract, and it is easy to see that employees have moral obligations 
arising from the business, professional, or organizational roles they have assumed. For 
example, teachers have an obligation to grade fairly, bartenders to refrain from over-
serving intoxicated customers, engineers to guarantee the safety of their projects, and 
accountants to certify that financial statements present data fairly and according to 
generally accepted accounting principles. Because of his or her role responsibilities, an 
auditor who suspects some irregularity has an obligation to get to the bottom of the mat-
ter, an obligation that is probably lacking when an ordinary employee has a hunch that 
something is not in order in another department.

Thus, employees have certain general duties to their employers, and because of the 
specific business, professional, or organizational responsibilities they have assumed, 
they may have other more precise role-based obligations. In addition, employees are 
human beings with moral responsibilities to friends, family, and coworkers—to those 
flesh-and-blood people with whom their lives are intertwined, both inside and out-
side the workplace. These ongoing relationships are the source of important moral 
obligations.

What about the obligations of employees to other parties or to society in general? In 
particular, what obligations do employees have to people with whom they have no rela-
tionship and for whom they have no specific professional, organizational, or other role 
responsibility? here, different moral theories may steer us in slightly different directions, 
but simply as a matter of ordinary commonsense morality it is clear that employees—like 
everyone else—have certain elementary duties to other people. Of particular significance 
are the obligations to avoid injuring others and to be truthful and fair.

When faced with a moral decision, then, employees should follow the two-step pro-
cedure set forth in chapter 2: identifying the relevant obligations, effects, and ideals, and 
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then trying to decide where the emphasis should lie among these considerations. There is 
nothing mechanical about this process, but when we weigh moral decisions, two simple 
things can help keep our deliberations free from the various rationalizations to which we 
are all prone. First, we can ask ourselves whether we would be willing to read an account 
of our actions in the newspaper. Is the course of action we are considering one that we 
would be willing to defend publicly? Second, discussing a moral dilemma or ethical 
problem with a friend can often help us avoid bias and gain a better perspective. People 
by themselves, and especially when emotionally involved in a situation, sometimes focus 
unduly on one or two points, ignoring other relevant factors. Input from others can keep 
us from overlooking pertinent considerations, thus helping us make a better, more objec-
tive moral judgment.

As the preceding discussion mentioned, employees sometimes learn about the illegal 
or immoral actions of a supervisor or firm. When an employee tries to correct the situ-
ation within institutional channels and is thwarted, a central moral question emerges: 
Should the employee go public with the information? Should a worker who is ordered to 
do something illegal or immoral, or who knows of the illegal or immoral behavior of a 
supervisor or organization, inform the public?

• • •

Whistle -bl oWing
Morris h. Baslow, a middle-aged biologist and father of three, won’t forget the day he 
dropped an envelope in the mail to Thomas B. Yost, an administrative law judge with the 
environmental Protection Agency (ePA). Later that day, Baslow was fired from his job 
with Lawler, Matusky & Skelly, an engineering consulting firm hired by consolidated 
edison of New York to help it blunt ePA demands. The ePA was insisting that the power 
company’s generating plants on the hudson River had to have cooling towers to protect 
fish from the excessively warm water that it was discharging into the river.

Two simple things 
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Baslow claimed that the documents he sent showed that con ed and Lawler, 
Matusky & Skelly had knowingly submitted to the ePA invalid and misleading data, 
giving the false impression that the long-term effects of the utility’s effluent on fish were 
negligible. On the basis of his own research, Baslow believed that the fish could be sig-
nificantly harmed by the warm-water discharge. he said that for two years he tried to get 
his employers to listen, but they wouldn’t.

Shortly after being fired, Baslow sent seventy-one company documents supporting 
his allegation to the ePA, the federal energy Regulatory commission, and the Justice 
Department. In the month following those disclosures, Baslow’s employers accused him 
of stealing the documents and sued him for defamation. Baslow countersued, citing the 
clean Water Act, which protects consultants from reprisals for reporting findings preju-
dicial to their employers and clients.

A year later, Lawler, Matusky & Skelly dropped all legal action against Baslow and 
gave him a cash settlement, reportedly of around $100,000. In return, Baslow wrote to 
the ePA and other government agencies, withdrawing his charges of wrongdoing and 
perjury but not recanting his own scientific conclusions. Asked why he finally accepted 
the cash payment, the unemployed Baslow said, “I’ve had to bear the brunt of this 
financially by myself. . . . I just wish somebody had listened to me six months ago.”52

Other whistle-blowers express similar sentiments, even when they have been 
proved right. Microbiologist David Franklin blew the whistle on Warner-Lambert 
for promoting its epilepsy drug Neurontin for off-label uses such as migraines, hic-
cups, and bipolar disorder. Among other things, the company paid doctors to listen 
to pitches for uses of Neurontin that lacked FDA approval and even treated them to 
luxury trips to hawaii and to the Olympics. (Although doctors are free to prescribe 
drugs for uses not on their FDA-approved label, the agency forbids companies from 
promoting their drugs for off-label uses.) After a lengthy legal battle, Franklin was 
completely vindicated when Warner-Lambert pled guilty and agreed to pay more 
than $430 million to settle the Justice Department’s claims against it. As part of 
the settlement, Franklin even received a multimillion-dollar reward under the False 
claims Act, originally passed in 1863 to crack down on civil War profiteering. Still, 
says Franklin, “This has been the most disruptive thing I can imagine can take place 
in anyone’s life.”53

Or talk to David Graham, an FDA researcher, who endured rebukes and harass-
ment from superiors for first investigating and then exposing the risk of heart attack that 
the painkiller Vioxx poses. “I can guarantee you, there are other whistle-blowers at the 
FDA,” says Graham. “Fear has them by the throat. And they struggle with their con-
science and they struggle with the wrong they see, and they are paralyzed by their fear. 
They are looking to see—can that Graham fellow get away with committing the truth? 
It remains to be seen whether I can.” he adds, “Please understand, I am not a hero, and 
I’m not endowed with extraordinary courage.”54 For his part, David Franklin offers the 
following advice to potential whistle-blowers: “People who are in the position I was need 
to think about their own futures and how they feel about themselves and what their kids 
look up to and why they got into this business in the first place,” he says. “That’s where 
the endurance of the thing comes into play.”55

The Baslow, Franklin, and Graham cases illustrate the ethical issues and personal 
risks facing employees who blow the whistle on what they perceive as organizational mis-
conduct. We now address three more-specific questions: What exactly is whistle-blowing? 

summary
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have—including the 
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others and to be 
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What motivates whistle-blowers to do what they do? When is one morally justified in 
blowing the whistle?

the definition of WhistLe-BLoWing

Whistle-blowing refers to an employee’s informing the public about the illegal or 
immoral behavior of an employer or an organization. One expert defines whistle-blowing 
more fully as

A practice in which employees who know that their company is engaged in activities 
that (a) cause unnecessary harm, (b) are in violation of human rights, (c) are illegal, (d) 
run counter to the defined purpose of the institution, or (e) are otherwise immoral 
inform the public or some governmental agency of those activities.56

Another business ethicist spells out the concept in a somewhat different way:

Whistle-blowing is the voluntary release of nonpublic information, as a moral protest, 
by a member or former member of an organization outside the normal channels of 
communication to an appropriate audience about illegal and/or immoral conduct in 
the organization or conduct in the organization that is opposed in some significant 
way to the public interest.57

These definitions, although not identical, clearly limit the scope of what constitutes 
whistle-blowing. Whistle-blowing is something that can be done only by a (past or 
present) member of an organization. An investigative reporter, for example, who exposes 
corporate malfeasance is not a whistle-blower. Nor is an employee who spreads gossip 
about in-house gaffes and indiscretions, thus abusing confidentiality and acting disloy-
ally to colleagues and to the organization. By contrast, whistle-blowing involves exposing 
activities that are harmful, immoral, or contrary to the public interest or to the legiti-
mate goals and purposes of the organization. It does not encompass sabotage or taking 
retaliatory action against the employer or firm, but it does require going outside normal 
channels, typically, to the media or some external agency. (Most writers on the subject, 
however, hold that there can also be internal whistle-blowing, which is the disclosure of 
inappropriate conduct to someone inside the organization, especially when doing so is 
contrary to standard procedure or outside the normal chain of command.)

What motivates WhistLe-BLoWers?

Professor of philosophy Norman Bowie correctly points out that today’s discussion of 
whistle-blowing parallels the discussion of civil disobedience in the 1960s.58 Just as civil 
disobedients of that time felt their duty to obey the law was overridden by other moral 
obligations, so the whistle-blower believes that the public interest morally outweighs 
loyalty to colleagues and his or her duties to the organization. coleen Rowley, for exam-
ple, was a veteran FBI agent with twenty-one years of experience who had never worked 
anywhere else—indeed, she had wanted to be an agent ever since she was in fifth grade. 
When she decided to go public with evidence that her bosses had failed to follow up on 
information that might have thwarted the terrorist attacks of September 11, 2001, and 
were now misleading the public about what the FBI had known, her desire to do what 
was right took precedence over her lifelong love of the Bureau. Although whistle-blowers 
such as Rowley are often stigmatized as “disloyal,” many of them see themselves as acting 
in the best interests of the organization.

summary
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What motivates whistle-blowers? Often, it’s simply a sense of professional respon-
sibility. Take F. Barron Stone, for example. he warned his bosses at Duke Power that 
they were overcharging ratepayers in the carolinas. When they wouldn’t listen, he told 
state regulators. That triggered an investigation, which led to Duke Power’s agreeing to 
change its accounting procedures and reimburse customers. “I was just doing my job” 
is all Stone says.59 Or consider cynthia cooper. An internal auditor at Worldcom, 
she got wind that some of the company’s divisions were engaged in crooked account-
ing practices. She raised the matter with the firm’s external auditor, Arthur Andersen, 
but it assured her there was no problem. When she didn’t drop the issue, Worldcom’s 
chief financial officer, Scott Sullivan, told her that everything was fine and she should 
back off. Troubled and suspicious about what was going on, cooper ignored Sullivan’s 
order. She and her team began doing what the external auditor was supposed to do. 
For weeks and weeks they pored over company books, working late at night to avoid 
detection by management, before eventually exposing the accounting scams Sullivan 
and others were involved in. “I’m not a hero,” she told friends and colleagues. “I’m just 
doing my job.”60

In the case of Noreen harrington, the motivation was a little different. A veteran of 
the mutual fund industry, she resigned from Stern Asset Management because her in-
house complaints about improper transactions were disregarded. But she had no inten-
tion of telling authorities. Then a year later, her older sister asked her for advice about her 
401(k). She had lost a lot of money and wasn’t sure that she would be able to retire. “All 
of a sudden, I thought about this from a different vantage point,” harrington explains. 
“I saw one face—my sister’s face—and then I saw the faces of everyone whose only asset 
was a 401(k). At that point I felt the need to try to make the regulators look into [these] 
abuses.” That’s when she called the office of eliot Spitzer, then the New York State attor-
ney general, who was on a crusade to clean up the mutual fund industry.61

When is WhistLe-BLoWing Justified?

Although the motivations of whistle-blowers such as F. Barron Stone, cynthia cooper, 
and Noreen harrington are honorable and praiseworthy, whistle-blowing itself is a mor-
ally problematic action, as Professor Sissela Bok reminds us.62 The whistle can be blown 
in error or malice, privacy invaded, confidentiality violated, and trust undermined. Not 
least, publicly accusing others of wrongdoing can be very destructive and brings with it 
an obligation to be fair to the persons accused. In addition, internal prying and mutual 
suspicion make it difficult for any organization to function. And, finally, one must bear 
in mind that whistle-blowers are only human beings, not saints, and they sometimes 
have their own self-serving agenda.63

In developing his analogy with civil disobedience, Professor Bowie proposes several 
conditions that must be met for an act of whistle-blowing to be morally justified. These 
conditions may not be the last word on this controversial subject, but they do provide a 
good starting point for further debate over the morality of whistle-blowing. According to 
Bowie, whistle-blowing is morally justified if and only if

1. it is done from an appropriate moral motive. For an act of whistle-blowing to be 
justified, it must be motivated by a desire to expose unnecessary harm, illegal or 
immoral actions, or conduct counter to the public good or the defined purpose of 
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the organization. Desire for attention or profit or the exercise of one’s general ten-
dency toward stirring up trouble is not a justification for whistle-blowing.

Although, as chapter 2 explained, the question of motive is an important one 
in Kantian ethics, not all moral theorists would agree with Bowie’s first condition. 
Might not an employee be justified in blowing the whistle on serious wrongdoing by 
the employer, even if the employee’s real motivation was the desire for revenge? 
Granted that the motivation was ignoble, the action itself might nonetheless have 
been the morally right one. An action can still be morally justified, say some theo-
rists, even when it is done for the wrong reason. Still, many people were troubled to 
learn that the whistle-blowing paralegal who provided anti-tobacco lawyers with 
crucial documents about a tobacco company’s secret studies on the health dangers of 
cigarettes was paid more than $100,000 by the lawyers.64

2. The whistle-blower, except in special circumstances, has exhausted all internal 
channels for dissent before going public. The duty of loyalty to the firm obligates 
workers to seek an internal remedy before informing the public of a misdeed. This is 
an important consideration, but in some cases the attempt to exhaust internal 
channels may result in dangerous delays or expose the would-be whistle-blower to 
retaliation.

3. The whistle-blower has compelling evidence that wrongful actions have been 
ordered or have occurred. Spelling out what constitutes “compelling evidence” is 
difficult, but employees can ask themselves whether the evidence is strong enough 
that any reasonable person in possession of it would be convinced that an illegal or 
immoral activity has happened or is likely to happen. Although this may not be an 
unambiguous guideline, the standard of what a reasonable person would believe is 
commonly invoked in other cases, such as deceptive advertising and negligence 
lawsuits.

4. The whistle-blower has acted after careful analysis of the danger: how serious is 
the moral violation? how immediate is the problem? Can the whistle-blower 
point to specific misconduct? These criteria focus on the nature of the wrongdo-
ing. Owing loyalty to employers, employees should blow the whistle only for grave 
legal or moral matters. The greater the harm or the more serious the wrongdoing, 
the more likely is the whistle-blowing to be justified. Additionally, employees 
should consider the time factor. The greater the time before the violation is to  
occur, the more likely it is that the firm’s own internal mechanisms will prevent it, 
whereas the more imminent a violation, the more justified is the whistle-blowing. 
Finally, the whistle-blower must be specific. General allegations, such as that a 
company is “not operating in the best interests of the public” or is “systematically 
sabotaging the competition,” won’t do. concrete examples are needed that can pass 
the other justificatory tests.

5. The whistle-blowing has some likelihood of success. This criterion recognizes 
that the probability of remedying an immoral or illegal action is an important 
consideration. Sometimes the chances are good; other times they’re slim. 
Probably most cases fall somewhere between these extremes. In general, given 
the potential harmful effects, whistle-blowing that stands no chance of success is 

summary
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less justified than that with some prospect of succeeding. even so, sometimes 
merely drawing attention to an objectionable practice, although it may fail to 
improve the specific situation (perhaps because the events disclosed happened in 
the past), encourages government and society to be more watchful of certain 
behavior.

The phrase “morally justified” can be ambiguous, and the preceding discussion does 
not explicitly distinguish between situations in which whistle-blowing is morally permis-
sible and situations in which it is also morally required (in the sense that one would act 
wrongly if one failed to blow the whistle). Factors 3, 4, and 5 are particularly relevant to 
determining this. Speaking generally, though, if the harm in question is great enough 
and if an employee is well positioned to prevent it by blowing the whistle on the organi-
zation, then he or she may well be morally obligated—not just morally justified or mor-
ally permitted—to do so.

• • •

selF - interest  and Mor al  obl ig at ion
For many employees, protecting themselves or safeguarding their jobs is the primary 
factor in deciding whether to put third-party interests above those of the firm. concern 
with self-interest in cases that pit loyalty to the company against other obligations is 
altogether understandable and even warranted. After all, workers who subordinate the 
organization’s interests to an outside party’s expose themselves to charges of disloy-
alty, disciplinary action, freezes in job status, forced relocations, and even dismissal. 
Furthermore, even when an employee successfully blows the whistle, he or she can be 
blacklisted in an industry. Given the potential harm to self and family that employees 
risk in honoring obligations to third parties, it is perfectly legitimate to inquire about the 
weight that considerations of self-interest should be given in resolving cases of conflict-
ing obligations.

Sadly, there is no clear, unequivocal answer to this question. Moral theorists and 
society as a whole do distinguish between prudential reasons and moral reasons. 
“Prudential” (from the word prudence) refers here to considerations of self-interest; 
“moral” refers here to considerations of the interests of others and the demands of moral-
ity. chapter 1 explained that it is possible for prudential and moral considerations to pull 
us in different directions. One way of looking at their relationship is this: If prudential 
concerns outweigh moral ones, then employees may do what is in their own best interest. 
If moral reasons override prudential ones, then workers should honor their obligations 
to others.

consider the case of a cashier at a truck stop who is asked to write up phony 
meal receipts so truckers can get a larger expense reimbursement from their employ-
ers than they really deserve. The cashier doesn’t think this is right, so she complains to 
the  manager. The manager explains that the restaurant is largely dependent on trucker 
business and that this is a good way to ensure it. The cashier is ordered to do the truck-
ers’ bidding and thus to act dishonestly and in a way that is unfair and harmful to the 
trucking companies. Given these moral considerations, the cashier ought to refuse, and 
perhaps she should even report the conduct to the trucking companies.

Some theorists 
believe that 
prudential concerns 
sometimes outweigh 
moral ones.
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But let’s suppose that the cashier happens to be a single mother with only a high 
school education. She lacks occupational skills and stands little chance of getting another 
job in an economy that is depressed—for months she was unemployed before landing 
her present position. With no other means of support, the consequences of job loss for 
her would be serious indeed. Now, given this scenario and given that the wrongdoing at 
issue is relatively minor, prudential concerns would probably take legitimate precedence 
over moral ones. In other words, the cashier would be justified in “going along,” at least 
on a temporary basis.

Some moral theorists would agree with this conclusion but analyze the case some-
what differently. They think it is incorrect to say that in some circumstances we may 
permit prudential considerations to outweigh moral considerations. There is no neutral 
perspective outside both morality and self-interest from which one can make such a 
judgment. Furthermore, they would say that, by definition, nothing can outweigh the 
demands of morality.

Does that mean the cashier should refuse to do what her manager wants and, thus, 
lose her job? Not necessarily. Morality does not, these theorists contend, require us to 
make large sacrifices to right small wrongs. Writing up inaccurate receipts does violate 
some basic moral principles, and the cashier has some moral obligation not to go along 
with it. But morality does not, all things considered, require her—under the present 
 circumstances—to take a course of action that would spell job loss. She should, however, 
take less drastic steps to end the practice (like continuing to talk to her boss and the truck-
ers about it) and perhaps eventually find other work. Thus, according to this way of think-
ing, the cashier is not sacrificing morality to self-interest in “going along” for a while. The 
idea is that morality does not impose obligations on us without regard to their cost; it does 
not, under the present circumstances, demand an immediate resignation by the cashier.

Whichever way one looks at it, the question of balancing our moral obligations to 
others and our own self-interest is particularly relevant to whistle-blowing. On the one 
hand, in situations in which whistle-blowing threatens one’s livelihood and career, pru-
dential concerns may properly be taken into account in deciding what one should do, all 
things considered. This doesn’t mean that if the worker blows the whistle despite compel-
ling prudential reasons not to, he or she is not moral. On the contrary, such an action 
could be highly moral. (As chapter 2 explained, ethical theorists term such actions 
supererogatory, meaning that they are, so to speak, above and beyond the call of duty.) On 
the other hand, when the moral concerns are great (for example, when the lives of oth-
ers are at stake), elementary morality and personal integrity can require people to make 
substantial sacrifices.

Two further points are pertinent here. First, an evaluation of prudential reasons 
obviously is colored by one’s temperament and perceptions of self-interest. each of us 
has a tendency to magnify potential threats to our livelihood or career. exaggerating the 
costs to ourselves of acting otherwise makes it easier to rationalize away the damage we 
are doing to others. In the business world, for instance, people talk about the survival of 
the firm as if it were literally a matter of life and death. Going out of business is the worst 
thing that can happen to a firm, but the people who make it up will live on and get other 
jobs. Keeping the company alive (let alone competitive or profitable) cannot justify seri-
ously injuring innocent people.

Not only do we tend to exaggerate the importance of self-interested considerations, 
but also most of us have been socialized to heed authority. As a result, we are disinclined 
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to question the orders of someone above us, especially when the authority is an employer 
or supervisor with power to influence our lives for better or worse. It’s easy for us to 
assume that any boat rocking will be very harmful, even self-destructive.

It follows, then, that each of us has an obligation to perform a kind of character 
or personality audit. Do we follow authority blindly? Do we suffer from moral tunnel 
vision on the job? Do we mindlessly do what is demanded of us, oblivious to the impact 
of our cooperation and actions on outside parties? have we given enough attention to 
our possible roles as accomplices in the immoral undoing of other individuals, busi-
nesses, and social institutions? Do we have a balanced view of our own interests versus 
those of others? Do we have substantial evidence for believing that our livelihoods are 
really threatened, or is that belief based more on an exaggeration of the facts? have we 
been imaginative in trying to balance prudential and moral concerns? have we sought 
to find some middle ground, or have we set up a false “self–other” dilemma in which our 
own interests and those of others are erroneously viewed as incompatible? These are just 
some of the questions that a personal inventory should include if we are to combat the 
all-too-human tendency to stack the deck in favor of prudential reasons whenever they 
are pitted against moral ones.

A second point about the relationship between prudential and moral considerations 
concerns our collective interest in protecting the welfare of society by encouraging peo-
ple to act in non-self-interested ways. As we have seen, in some cases considerations of 
self-interest may mean that one does not have an overriding obligation to blow the whis-
tle. When that is the case, how can society be protected from wrongdoing? Is its welfare 
to be left to those few heroic souls willing to perform supererogatory actions? And even 
when employees have a clear duty to blow the whistle, the personal risk involved may, 
human nature being what it is, keep them from doing the right thing. Who protects soci-
ety then? The only realistic and reasonable approach, it seems, is to restructure our legal, 
business, and social institutions so that acting in a morally responsible way no longer 
brings the severe penalty that it often does. Whether people do what they know to be  
right—whether they act in a way that respects others and protects their important 
 interests—is not simply a matter of their conscience and the strength of their moral 
 convictions. It is also a function of the environment in which they must act and the 
incentives and disincentives they face.

proteCting those Who do the right thing

Although a hodgepodge of legal precedents and state and federal legislation already 
afforded some assistance to employees who blow the whistle, the sarbanes-oxley act 
of 2002 marked an important advance. The act provides sweeping new legal protection 
for employees who report possible securities fraud, making it unlawful for companies 
to “discharge, demote, suspend, threaten, harass, or in any other manner discriminate 
against” them. Fired workers can sue, and they are guaranteed the right to a jury trial 
instead of having to endure months or years of administrative hearings. In addition, the 
Labor Department can order companies to rehire terminated whistle-blowers with no 
court hearings whatsoever. Moreover, executives who retaliate against employees who 
report possible violations of any federal law now face imprisonment for up to ten years.

Unfortunately, Sarbanes-Oxley came too late to help christine casey. After a few 
years working at Mattel, casey was assigned by the toymaker to develop a system to 

We all have an 
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allocate production among its factories. But she soon discovered that Mattel’s official 
sales forecasts were so high that managers routinely ignored the numbers. “It was a joke 
around the office,” she says. Managers kept two sets of figures and would telephone 
around to find out what they should really tell their factories to produce. casey went to 
a company director with a proposal to fix the numbers and help the company forecast 
profits more accurately. She then began experiencing hostility from company executives, 
received her first negative performance review, and was shunted off to a tiny cubicle, 
stripped of most of her work responsibilities. When Mattel’s chief financial officer 
ignored her concerns, and its human resources department turned a blind eye to her 
mistreatment, she telephoned the Sec. Although Mattel later had to pay $122 million 
to shareholders who sued it for deliberately inflating its sales forecasts, casey lost her 
wrongful-termination suit against the company for having harassed her into resigning. 
She has little chance of getting a job like the one she lost because big companies routinely 
check job applicants’ litigation history.65

It is not enough, however, merely to change the law. corporate attitudes need to 
change as well. In America, The Economist magazine writes, “it is almost always thought 
cheaper to fire whistle-blowers than to listen to them, despite years of legislation 
designed to achieve the opposite.”66 Lehman Brothers is a good illustration. A few days 
after vice-president Matthew Lee sent a letter to top management pointing out serious 
irregularities in the company’s books, in particular, their completely unrealistic appraisals 
of assets, he was pulled out of a meeting and fired on the spot. Two months later Lehman 
Brothers was forced to file bankruptcy (the largest in U.S. history) and was quickly liq-
uidated. examples like this make Kris Kolesnik, director of the National Whistleblower 
center, pessimistic. “No matter how many protections whistleblower laws have created 
over the years,” he says, “the system always seems to defeat them.”67

In the long run, however, organizations benefit more from encouraging employ-
ees to come forward with their ethical concerns than they do from ignoring possible 
wrongdoing and retaliating against those who raise awkward queries. Openness and a 
receptive attitude toward moral questioning by employees give the organization a chance 
to take corrective action. This can save it money (by rooting out embezzlement, say, or 
forestalling litigation) or at least—as recent scandals make clear—help it to head off 
worse trouble when the problems bothering employees eventually leak out to the public. 
This is especially true on Wall Street now that financial reform legislation passed in 2010 
gives potential whistle-blowers a strong incentive for providing information to the Sec: 
between 10 and 30 percent of any fines or penalties over $1 million.

To discharge their moral responsibilities and safeguard their own interests, compa-
nies need to develop explicit, proactive whistle-blowing policies. At a minimum, these 
policies should state that employees aware of possible wrongdoing have a responsibility 
to disclose that information; specific individuals or groups outside the chain of com-
mand should be designated to hear those concerns; employees who in good faith disclose 
perceived wrongdoing should be protected from adverse employment consequences; and 
there should be a fair and impartial investigative process. Some large companies also hire 
outside vendors to set up software systems, websites, or toll-free call centers for employ-
ees to alert them anonymously to ethical problems.68 Then, of course, there must be 
follow-through. In these ways, management can create organizational procedures and a 
corporate culture that make it less likely that employees will be forced to blow the whistle 
externally.
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rationalization	(p.	372)

•	 the	analogy	between	civil	disobedience	and	whistle-	
blowing	(p.	374)

•	 why	whistle-blowing	can	be	morally	problematic	(p.	375)

•	 five	factors	to	consider	when	morally	evaluating	whistle-
blowing	(pp.	375–377)

•	 self-interest	and	the	demands	of	morality	(pp.	377–378)

•	 how	to	reduce	the	personal	sacrifices	that	whistle-blowers	
must	often	make	(pp.	379–380)

For Further reFleCtion

1.	 What	does	the	concept	of	company	loyalty	mean	to	you?	Does	it	still	make	sense	today?

2.	 Have	you	ever	experienced	a	conflict	of	interest	or	been	tempted	to	do	something	that	you	thought	went	against	your	job	
responsibilities?	Describe	an	employment-	or	business-related	situation	where	your	self-interest	diverged	from	what	you	
believed	to	be	morally	right.

3.	 When,	if	ever,	is	an	employee	justified	in	blowing	the	whistle?	What	do	you	see	as	the	most	important	factors	that	he	or	she	
needs	to	consider	in	deciding	whether	to	blow	the	whistle?
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Cynthia martinez Was thrilled When she 

first received the job offer from David Newhoff at Crytex 
Systems. She had long admired Crytex, both as an industry 
leader and as an ideal employer, and the position the com-
pany was offering her was perfect. “It’s just what I’ve always 
wanted,” she told her husband, Tom, as they uncorked a bot-
tle of champagne. But as she and Tom talked, he raised a few 
questions that began to trouble her.

“What about the big project you’re working on at Altrue 
right now? It’ll take three months to see that through,” Tom 
reminded her. “The company has a lot riding on it, and you’ve 
always said that you’re the driving force behind the project. If 
you bolt, Altrue is going to be in a real jam.”

Cynthia explained that she had mentioned the project to 
David Newhoff. “He said he could understand that I’d like to 
see it through, but Crytex needs someone right now. He 
gave me a couple of days to think it over, but it’s my big 
chance.”

Tom looked at her thoughtfully and responded, “But 
Newhoff doesn’t quite get it. It’s not just that you’d like to see 
it through. It’s that you’d be letting your whole project team 
down. They probably couldn’t do it without you, at least not the 
way it needs to be done. Besides, Cyn, remember what you 
said about that guy who quit the Altrue branch in Baltimore.”

“That was different,” Cynthia responded. “He took an 
existing account with him when he went to another firm. It 
was like ripping Altrue off. I’m not going to rip them off, but I 
don’t figure I owe them anything extra. It’s just business. You 
know perfectly well that if Altrue could save some money by 
laying me off, the company wouldn’t hesitate.”

“I think you’re rationalizing,” Tom said. “You’ve done well 
at Altrue, and the company has always treated you fairly. 

Anyway, the issue is what’s right for you to do, not what the 
company would or wouldn’t do. Crytex is Altrue’s big com-
petitor. It’s like you’re switching sides. Besides, it’s not just a 
matter of loyalty to the company, but to the people you work 
with. I know we could use the extra money, and it would be a 
great step for you, but still…”

They continued to mull things over together, but the 
champagne no longer tasted quite as good. Fortunately, 
she and Tom never really argued about things they didn’t 
see eye to eye on, and Tom wasn’t the kind of guy who 
would try to tell her what she should or shouldn’t do. But 
their conversation had started her wondering whether 
she really should accept that Crytex job she wanted so 
much.

disCussion Questions

1.	 What should Cynthia do? What ideals, obligations, and 
effects should she take into account when making her 
decision?

2.	 Would it be unprofessional of Cynthia to drop everything 
and move to Crytex? Would it show a lack of integrity? 
Could moving abruptly to Crytex have negative career 
consequences for her?

3.	 Is it morally wrong, morally permissible, or morally 
required for Cynthia to take the new job? Examine 
Cynthia’s choice from a utilitarian point of view. How 
would Kant and Ross look at her situation?

4.	 What does loyalty to the company mean, and how impor-
tant is it, morally? Under what circumstances, if any, do 
employees owe loyalty to their employers? When, if ever, 
do they owe loyalty to their coworkers?

Case 10.1

Changing jobs and Changing loyalties
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Case 10.2

Conflicting perspectives on Conflicts of interest

in 2009, riChard parsons, Formerly Chair 

of Time Warner, became head of the board of directors of 
Citibank, that enormous but troubled financial organization. 
One of Citi’s clients is Providence Equity Partners, a large 
private equity firm that has significant holdings in MGM, 
Univision, and other companies. Always on the lookout for 
new investments, Providence Equity Partners, like other pri-
vate equity firms, often needs financing to undertake those 
investments. Providing such financing is just what Citibank 
does for a living.

Within a year of his arrival, however, Parsons, while 
remaining chairman of the board at Citibank, became a sen-
ior advisor to Providence. He gets paid for this and will pre-
sumably also receive bonuses if Providence does well, as is 
the normal practice. Parsons will thus be chair of a company 
that is potentially a huge lender to Providence at the same 
time that he is working for Providence. (Although it ultimately 
fell through, Citi was once involved with Providence in a 
$51.5 million acquisitions deal.) Because Parsons has a 
clear-cut fiduciary duty to Citibank’s shareholders and must 
put their interests ahead of his or anyone else’s, his financial 
stake in Providence looks like a paradigm of a conflict of 
interest—not to mention the fact that Citibank, with all its 
problems, probably needs the full-time attention of the chair-
man of its board. “Is he so good at rescuing megabanks,” ask 
business writer Ben Stein, “that he can do that and another 
major job at the same time?”

Citibank, however, sees no problem. A spokesperson says 
that the bank would not allow “even the appearance” of a 
conflict of interest and that its board of directors has approved 
what Parsons has done as long as he recuses himself from 
taking part in any decisions about Providence. One naturally 

wonders not only why Citibank would permit this situation to 
arise in the first place but also how effective its proposed 
handling of it will be. Sometimes Providence needs financing, 
and Citibank often lends money to firms like it for just that 
purpose. Parsons says he will not take part in those deci-
sions. But are disclosure and recusal enough? Even if Parsons 
is not in the room, how could a manager at Citibank go 
against a deal involving his boss? Furthermore, easier terms 
for Providence mean less money for Citibank’s shareholders, 
but will Citibank executives really negotiate the best deal for 
Citi when they know it hurts Providence—and therefore 
Parsons?

Here, the question is how best to avoid, or deal with, a 
conflict of interest. In other cases, however, it is less certain 
whether there’s a conflict of interest at all and, if so, what 
exactly the conflict is. Take the example of Joe Noel and 
KeyOn Communications, a small broadband provider that 
serves about 15,000 rural customers in eleven states. After 
getting hammered during the financial meltdown, its stock 
climbed in 2009 from 4 cents to $2.10—an increase of more 
than 5,000 percent. Investors bid up the company’s stock on 
the hope that it would get a slice of the billions that the federal 
government was planning to dole out to expand Internet serv-
ice around the country. “We certainly weren’t worth [just] 4 
cents,” says CEO Jonathan Snyder. “We have a real business 
with real customers and real product, and a business that can 
generate real cash flow.”

In truth, however, the company isn’t generating much, if 
any, cash, and it’s doubtful it will ever deliver on the high hopes 
of investors. In fact, the bullish run on its stock was largely 
fueled by one man, Joe Noel, an analyst for Emerging Growth 
Research. In a typical online report, he writes, “You’re going to 
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see this company awarded a lot of money,” a refrain that he 
was repeating well into 2010. What he doesn’t tell investors is 
that before he began covering KeyOn Communications, the 
company awarded him 75,000 shares. However, “if people 
ask,” he says, “I’m very up front about [my financial stake].” 
CEO Snyder defends Noel, saying his analysis of the company 
has been “pretty evenhanded.” He adds that if Noel is “not 
properly disclosing, I don’t think he’s doing it maliciously.”

As it turns out, the competition among Internet providers 
for government support was keen, and in March 2010 all of 
KeyOn’s applications were turned down, causing the price of 
its stock to fall back to $0.95. But even though independent 
experts had said all along that the odds were against KeyOn’s 
getting any broadband money at all, as recently as February 
of that year Joe Noel was touting the stock as vigorously as 
ever, writing, “As we have said many times over the past 6 
months—We believe KeyOn will get a significant award,” and 
pointing to the fact that a number of people had invested in 
the company based on that belief. This is why Michael W. 
Mayhew of Integrity Research Associates says that it’s a red 
flag when analysts have the kind of financial involvement that 
Joe Noel did. “The paid-for-research-industry,” he says, “has 
a stink to it, of being biased, of maybe even being a scam.”69

Whether there is a stink or not, is this an example of a 
conflict of interest?

disCussion Questions

1.	 Based on the definition given earlier in the chapter, does 
Richard Parsons have a conflict of interest? If so, explain 
what it is. If not, explain why not.

2.	 If Citibank’s board permits Parsons to work for Providence 
Equity Partners, does this mean that he has honored his 
fiduciary responsibilities to Citibank’s shareholders? If you 
were a stockholder in Citibank, what would you think? 
Why do you think Citibank permitted Parsons to accept 
the position with Providence in the first place?

3.	 Are disclosure and recusal sufficient to deal with the situ-
ation? Are there any other steps that Citibank might take?

4.	 Joe Noel clearly had a financial interest in KeyOn’s doing 
well. But did he have a conflict of interest? If so, what 
exactly was the conflict? If not, was there anything morally 
objectionable about his conduct?

5.	 Should people who discuss or recommend specific stocks 
online, on television, or in print disclose their own invest-
ments in those companies? Is it sufficient for them to do 
so only “if people ask”?

Case 10.3

inside traders or astute observers?

in 2009, Federal authorities broke up the 

biggest insider-trading ring ever. Originally focused on the 
Galleon Group hedge fund, the investigation soon unraveled 
a complicated network of nearly two dozen traders,  analysts, 

and lawyers at several different companies who were 
engaged in a criminal conspiracy to buy insider information, 
usually about pending corporate acquisitions. Using throw-
away cellphones to avoid detection, they had netted $20 
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million in illegal profits. Allegedly at the center of it all was 
ringmaster Zvi Goffer of the Schottenfeld Group and later 
Galleon, nicknamed “Octopussy” because his arms reached 
out to so many sources of information. Among those caught 
up in the federal dragnet was a senior vice-president at IBM, 
Robert Moffat, who had been induced by his lover into divulg-
ing confidential information, which she then passed on to the 
head of Galleon Group.

Since that case, the Securities and Exchange Commission 
(SEC) has been pushing hard against securities fraud in gen-
eral and insider trading in particular, using informants, wire-
taps, and sophisticated software tools to make a number of 
prominent arrests. “Illegal insider trading is rampant and may 
even be on the rise,” says Preet Bharara, the U.S. attorney in 
Manhattan. A main target of recent investigations has been 
the so-called “expert network firms” that arose in response to 
an SEC rule in 2000 that banned companies from selectively 
divulging significant information, such as upcoming earnings 
reports, to favored analysts. These firms purport to offer 
“independent investment research” but routinely deliver 
inside information on revenue numbers and sales forecasts. 
In Bharara’s view, however, it’s not just about the prosecuting 
the big fish on Wall Street: “The people cheating the system 
include bad actors not only at Wall Street firms, but also at 
Main Street companies.” However, some think the SEC is now 
pushing too hard and too far.

Take the case of Gary Griffiths and Cliff Steffes, who 
worked in a rail yard owned by Florida East Coast Railways 
in Jacksonville, Florida. The SEC has charged them with 
making more than $1 million by trading on inside informa-
tion, specifically, on the information that their company was 
going to be sold. How did they do it? After all, one of them is 
a mechanical engineer, the other a trainman—not your 
usual corporate insiders. The answer is simply that they 
were observant. According to the SEC, the two noticed that 
“there were an unusual number of daytime tours” of the rail 
yard with “people dressed in business attire.” Although they 
were not told anything, officially or  unofficially, Griffiths and 
Steffes had a hunch that something was up. Along with 
members of their families, they bet that a deal was in the 
works by buying tens of thousands of call options on the 

company’s stocks. That gave them the right to buy the stock 
at its current price at some future date. (Purchasers of call 
options make money if the stock increases in value because 
they can then buy it at its earlier, lower price. If the stock 
decreases in value, then the buyers simply don’t exercise 
the options; they’re out only whatever they paid for the 
options.) In this case, when Fortress Investment Group 
acquired Florida East Coast Railways, the value of the lat-
ter’s stock shot up, and Griffiths, Steffes, and their families 
were able to cash in big-time.

Critics of the SEC say that it is going beyond making 
sure that insiders are not abusing their positions or violating 
their fiduciary duties. Joel M. Cohen, a partner at the law 
firm of Gibson, Dunn & Crutcher, has written that the SEC is 
moving from “deterring and punishing those who abuse 
special relationships at the expense of shareholders into a 
murkier area . . . [of] policing general financial unfairness.” 
Other business observers agree with him that the SEC 
shouldn’t focus on trying to make the markets “feel” fair to 
everyone.

For its part, the SEC contends that Gary Griffiths and Cliff 
Steffes were more than just observant. After the tours began, 
they had heard “rail yard employees…expressing concerns 
that [it] was being sold, and that their jobs could be affected 
by the sale.” It also claims that Griffiths was asked to make a 
list of all the locomotives, freight cars, trailers, and containers 
owned by the company, along with their current value, some-
thing he had never been asked to do before. “Is all of that 
material information?” asks New York Times business col-
umnist Andrew Ross Sorkin. “Clearly, it is nonpublic. But 
without being told directly that a deal was in the works, did 
the men actually have inside information? What would have 
happened if there had been no deal? Or if the company was 
later sold for a price below its prevailing stock market value?” 
And as Joel Gibson points out, in most cases, “if you overhear 
something and divine from the conversation that Party A is 
about to buy Party B, and you buy Party B, that’s fine. You can 
do that.”

On the other hand, both Griffiths and Steffes had signed 
the company’s code of conduct, which states that employees 
cannot trade on or disseminate material nonpublic  information. 
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So maybe they breached a fiduciary duty after all. Or maybe 
they were just alert employees, who happened to be good 
guessers and—until the SEC showed up, anyway—very 
lucky.70

disCussion Questions

1.	 Did Griffiths and Steffes violate any legal or moral 
duties toward their employer? Did they act unfairly in 
some way?

2.	 Were they “insiders”? If so, explain why. If not, does that 
imply that they cannot be guilty of insider trading or that 
what they did was morally permissible?

3.	 Should the law prohibit employees acting as Griffiths 
and Steffes did? Explain why or why not. If actions like 
theirs are tolerated, will it diminish people’s faith in the 

fairness of the stock market? Would permitting it set a bad 
precedent in other cases?

4.	 Putting legal technicalities aside, did Griffiths and Steffes 
act unethically? Explain the facts and moral principles that 
support your answer.

5.	 In your view, is insider trading a serious moral problem? 
Explain why or why not. Should we legalize insider trading, 
as some argue, and simply let different companies decide 
how they want to deal with the issue?

6.	 Suppose Griffiths and Steffes were not employees of 
Florida East Coast Railways, but merely lived across the 
street and guessed what was going on. Could they still be 
guilty of insider trading?

7.	 Assuming that insider trading should remain outlawed, 
does prosecuting Griffiths and Steffes represent a wise use 
of the SEC’s resources, or should it ignore cases like this?

Case 10.4

The housing allowance

Wilson mutambara greW up in the slums 

outside Stanley, capital of the sub-Saharan African country 
of Rambia.71 Through talent, hard work, and luck he made it 
through secondary school and won a scholarship to study in 
the United States. He eventually received an MBA and went 
to work for NewCom, a cellular telephone service. After three 
years in the company’s Atlanta office, Wilson was given an 
opportunity to return to Rambia, where NewCom was set-
ting up a local cellular service. Eager to be home, Wilson 
Mutambara couldn’t say yes fast enough.

NewCom provides its employees in Rambia with a 
monthly allowance of up to $2,000 for rent, utilities, and 

servants. By Western standards, most of the housing in 
Stanley is poor quality, and many of its neighborhoods are 
unsafe. By providing the allowance, NewCom’s intention is to 
see that its employees live in areas that are safe and conven-
ient and that they live in a style that is appropriate to the 
company’s image.

To claim their housing allowance, NewCom’s employ-
ees in Rambia are supposed to turn in receipts, and every 
month Wilson Mutambara turned in an itemized statement 
for $2,000 from his landlord. Nobody at NewCom thought 
it was unusual that Wilson never entertained his coworkers 
at home. After all, he worked long hours and traveled 
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 frequently on business. However, after Wilson had been in 
Rambia for about fifteen months, one of his coworkers, 
Dale Garman, was chatting with a Rambian customer, who 
referred in passing to Wilson as a person living in Old Town. 
Garman knew Old Town was one of the slums outside 
Stanley, but he kept his surprise to himself and decided not 
to mention this information to anyone else until he could 
independently confirm it. This wasn’t difficult for him to do. 
Wilson was indeed living in Old Town in the home of some 
relatives. The house itself couldn’t have rented for more 
than $300, even if Wilson had the whole place to himself, 
which he clearly didn’t. Dale reported what he had learned 
to Wilson’s supervisor, Barbara Weston.

When Weston confronted him about the matter, Wilson 
admitted that the place did rent for a “little less” than $2,000, 
but he vigorously defended his action this way: “Every other 
NewCom employee in Rambia receives $2,000 a month. If I live 
economically, why should I be penalized? I should receive the 
same as everyone else.” In response, Weston pointed out that 
NewCom wanted to guarantee that its employees had safe, 
high-quality housing that was in keeping with the image that the 
company wanted to project. Wilson’s housing arrangements 
were “unseemly,” she said, and not in keeping with his profes-
sional standing. Moreover, they reflected poorly on the company. 
To this, Wilson Mutambara retorted: “I’m not just a NewCom 
employee; I’m also a Rambian. It’s not unsafe for me to live in 
this neighborhood, and it’s insulting to be told that the area I 
grew up in is ‘unseemly’ or inappropriate for a company 
employee.”

Barbara Weston pointed out that the monthly receipts 
he submitted had been falsified. “Yes,” he admitted, “but  

that’s common practice in Rambia. Nobody thinks twice 
about it.” However, she pressed the point, arguing that 
he had a duty to NewCom, which he had violated. As the 
discussion continued, Mutambara became less confi-
dent and more and more  distraught. Finally, on the 
verge of tears, he pleaded, “Barbara, you just don’t 
understand what’s expected of me as a Rambian or the 
pressure I’m under. I save every penny I have to pay 
school fees for eight nieces and nephews. I owe it to my 
family to try to give those children the same chance I 
had. My relatives would never understand my living in a 
big house instead of helping them. I’m just doing what I 
have to do.”

disCussion Questions

1.	 Did Wilson Mutambara act wrongly? Explain why 
or why not. Assess each of the arguments he gives 
in his own defense. What other courses of action 
were open to him? What would you have done in his 
place?

2.	 Was Dale Garman right to confirm the information he had 
received and to report the matter? Was it morally required 
of him to do so?

3.	 What should Barbara Weston and NewCom do? Should 
Wilson be ordered to move out of Old Town and into 
more appropriate housing? Should he be terminated for 
having falsified his housing receipts? If not, should he be 
punished in some other way?

4.	 Is NewCom unfairly imposing its own ethnocentric values 
on Wilson Mutambara? Is the company’s housing policy 
fair and reasonable? Is it culturally biased?
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brenda Franklin has Worked at allied 

Tech for nearly eight years. It’s a large company, but she 
likes it and enjoys the friendly work environment. When she 
tacked her list onto the bulletin board outside her office, she 
didn’t intend to make things less friendly. In fact, she didn’t 
expect her list to attract much attention at all.

It had all started the week before when she joined a 
group of coworkers for their weekly lunch get-together, 
where they always talked about all sorts of things. This time 
they had gotten into a long political discussion, with several 
people at the table going on at great length about dishonesty, 
conflicts of interest, and shady dealings among politicians 
and corporate leaders. “If this country is going to get on the 
right track, we need people whose integrity 
is above reproach,” Harry Benton had said 
to nods of approval around the table, fol-
lowed by a further round of complaints 
about corruption and corner-cutting by the 
powerful.

Brenda hadn’t said much at the time, but 
she thought she sniffed a whiff of hypocrisy. 
Later that night, after pondering the group’s 
discussion, she typed up her list of “Ethically 
Dubious Employee Conduct.” The next day 
she posted it outside her door.

Harry Benton was the first one to stick 
his head in the office. “My, my, aren’t we 
smug?” was all he said before he disap-
peared. Later that morning, her friend 
Karen dropped by. “You don’t really think 
it’s immoral to take a pad of paper home, 
do you?” she asked. Brenda said no, but 

she didn’t think one could just take it for granted that 
it was okay to take company property. She and Karen chat-
ted more about the list. On and off that week, almost 
 everyone she spoke with alluded to the list or commented  
on some of its items. They didn’t object to her posting  
it, although they seemed to think it was a little strange. 
One day outside the building, however, an employee she 
knew only by sight asked Brenda sarcastically whether she 
was planning on turning people in for “moral violations.” 
Brenda ignored him.

Now she was anticipating her group’s weekly lunch. She 
had little doubt about what the topic of discussion would be, 
as she again glanced over her list:

Case 10.5

ethically dubious Conduct

Are	open-plan	work	premises	likely	to	prevent	employee	theft?
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ethically dubious employee Conduct

	 1.	 Taking office supplies home for your personal use.

	 2.	  Using the telephone for personal, long-distance phone 
calls.

	 3.	 Making personal copies on the office machine.

	 4.	  Charging the postage on your personal mail to the 
company.

	 5.	 Making nonbusiness trips in a company car.

	 6.	  On a company business trip: staying in the most expen-
sive hotel, taking taxis when you could walk, including 
wine as food on your expense tab, taking your spouse 
along at company expense.

	 7.	  Using your office computer to shop online, trade stocks, 
view pornography, or e-mail friends on company time.

	 8.	 Calling in sick when you need personal time.

	 9.	  Taking half the afternoon off when you’re supposedly on 
business outside the office.

10.	  Directing company business to vendors who are friends 
or relatives.

11.	  Providing preferential service to corporate customers 
who have taken you out to lunch.

disCussion Questions

1.	 Review each item on Brenda’s list and assess the conduct 
in question. Do you find it morally acceptable, morally 
unacceptable, or somewhere in between? Explain.

2.	 Examine Brenda’s list from both the utilitarian and the 
Kantian perspectives. What arguments can be given for 
and against the conduct on her list? Is the rightness or 
wrongness of some items a matter of degree? Can an 
action (such as taking a pad of paper) be both trivial and 
wrong?

3.	 Someone might argue that some of the things listed as 
ethically dubious are really employee entitlements. Assess 
this contention.

4.	 How would you respond to the argument that if the 
company doesn’t do anything to stop the conduct on 
Brenda’s list, then it has only itself to blame? What 
about the argument that none of the things on the list  
is wrong unless the company has an explicit rule 
against it?

5.	 What obligations do employees have to their employers? 
Do companies have moral rights that employees can 
violate? What moral difference, if any, is there between 
taking something that belongs to an individual and taking 
something that belongs to a company?

6.	 What, if anything, can we learn about an employee’s 
character based on whether he or she does or does 
not do the things on Brenda’s list? Would you admire 
someone who scrupulously avoids doing any of these 
ethically dubious things, or would you think the person 
is a prig?

7.	 What should Brenda do when she finds a fellow employee 
engaging in what she considers ethically dubious 
conduct?
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Ch a p t er 11

Job  D iscr imin at ion

BaCk in 2002, notre Dame openeD its footBall  

season with a new coach. Nothing surprising about that, one 
might think; after all, colleges are always hiring and firing 
coaches. But when Coach Tyrone Willingham appeared on the 
field at the head of the Fighting Irish, it was newsworthy simply 
because he is African American. He was Notre Dame’s first 
black coach in any sport, and hiring him made it the only top-
flight football team in the nation with a black coach.

At the time only five coaches in the NCAA’s top football  
division were black. Today, the situation is a little better. 
Fourteen of the 120 schools in the 
NCAA’s Football Bowl Subdivision now 
have black or nonwhite head coaches. 
However, only 17 of the other 463 col-
lege football programs in the country do. 
Altogether, that means that even though 
nearly half of the country’s college foot-
ball players are black, fewer than 6 per-
cent of their coaches are.1

What explains this imbalance? 
Experts suggest several answers. At 
many universities, football is the biggest moneymaking sport, 
and search committees may fear that boosters and alumni 
will donate less if the team has a black coach. Another reason 
is that black men are often passed over for decision-making 
positions early in their athletic careers. Relatively few blacks 
play quarterback, for instance, and black assistant coaches 
may be relegated to recruiting or smoothing out race relations 

rather than calling plays. In addition, young black athletes may 
pursue careers in which they have seen their role models suc-
ceed—going on to the pros, in particular, instead of becoming 
a coach.

Finally, most commentators agree that the old-boys’ net-
work among athletic directors and coaches is part of the 
problem. “I don’t see the problem as being the same as it 
was thirty or forty years ago, when people said they didn’t 
want a ‘Negro’ around,” says Allen L. Sach, director of sports 
management at the University of New Haven. “It’s more sys-

temic than it is overt.” Athletic direc-
tors, naturally enough, tend to look to 
people they know to fill coaching posi-
tions, and only 4 percent of the former 
are ethnic minorities, according to the 
Center for the Study of Sport in Society 
at Northeastern University. “Athletic 
directors, to the extent that they’re 
white, generally have contacts who are 
also white, and they use those con-
tacts as they engage in searches at the 

informal level,” says sociologist Jay Oakley of the University of 
Colorado at Colorado Springs.

It’s no secret that Willingham wasn’t Notre Dame’s first 
choice. It had initially hired George O’Leary, who resigned five 
days later when it became known that he had lied on his 
résumé about his academic and athletic background. In dis-
cussing the appointment, Notre Dame athletic director Kevin 

IntroductIon

most Commentators 

agree that the old-boys’ 
network among athletic 
directors and coaches is 

part of the problem.

43075_ch11_ptg01_hr_390-424.indd   390 8/17/12   1:18 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



White explained that he had been charmed by O’Leary’s 
 Irish-American background and his rah-rah style. O’Leary was 
like “something out of central casting,” White said. In other 
words, the flamboyant O’Leary matched White’s stereotype 
about what a Notre Dame coach should be. Sports columnist 
Mark Purdy writes that White’s remark “basically confirms that 
athletic directors—at Notre Dame and too many other places—
really do look for middle-aged white guys as the top choices for 
the top jobs. And that’s depressing.” It’s to Notre Dame’s credit, 
however, that after the O’Leary debacle, it took a second look at 
Willingham and, setting aside racial preconceptions and “cen-
tral casting” stereotypes, went for a coach with a proven track 
record, one whose integrity, drive, and quiet competence more 
than made up for any lack of flamboyance.

Unfortunately, the story doesn’t end happily there. Three 
years later, Notre Dame fired Willingham. Football recruitment 
was solid, the team’s morale was strong—it was on its way 
to a postseason bowl—and its academic performance had 
never been better. But that season, the squad had posted 
only a 6–5 record, and Notre Dame desperately wanted 
its team to rejoin the elite of college football. A case of job 
discrimination? It’s difficult to say, but at the time some 
sportswriters and other observers thought so—including the 

university’s outgoing president, Father Edward A. Malloy, who 
said the decision to fire Willingham was an embarrassment 
to the university. That’s because Willingham’s overall record 
was a respectable 21–15, and Notre Dame, which claims to 
adhere to higher values than other schools, had never before 
dismissed a coach after only three years into a five-year 
contract. In fact, Willingham’s record was better than the 
three-year marks of his two predecessors, who both had kept 
their jobs.

As it turned out, three years later Willingham’s succes-
sor, Charlie Weis, had a 22–15 record—almost identical 
to Willingham’s—but Notre Dame retained him for another 
two years, during which he posted a 13–12 record. On the 
other hand, after leaving Notre Dame, Willingham spent four 
years coaching the University of Washington, where he had a  
poor 6–29 record. Looking back, sportswriter Jon Wilner 
says, “I don’t think Willingham was treated differently 
because he was black. I think he was treated differently by 
Notre Dame because he was different, and being black was 
not an insignificant part of that difference.” As Wilner sees it, 
Willingham wasn’t a Notre Dame guy. He had no ties to South 
Bend, and his reserved personality “wasn’t the type to make 
boosters and trustees feel comfortable and important—to 

North Carolina State University research shows the disparity between the percentage of black players and that of black 
coaches at the Football Bowl Subdivision (FBS) level of college football.

SOURCE: North Carolina State University/February 2010
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make them feel like the head coach was one of them.” By 
contrast, “Weiss is one of them. He’s a white guy who went 
to Notre Dame.”

Most people oppose racial or sexual bias and reject job 
discrimination as immoral. But, as the paucity of minority 
coaches reveals, explicit prejudice and overt discrimination 
are only part of the problem. Even open-minded people may 
operate on implicit assumptions that work to the disadvan-
tage of women and minorities, and many who believe them-
selves to be unprejudiced harbor unconscious racist or sexist 
attitudes.

No one is more cognizant of the complexities of people’s atti-
tudes toward race, their conscious and unconscious assump-
tions about it, and the many-sided reality of race in American 
society than is President Barack Obama. “Understanding this 
reality,” he has said,

requires a reminder of how we arrived at this point. As 
William Faulkner once wrote, “The past isn’t dead and 
buried. In fact, it isn’t even past.” We . . . need to remind 
ourselves that so many of the disparities that exist in 
the African-American community today can be directly 
traced to inequalities passed on from an earlier gen-
eration that suffered under the brutal legacy of slavery 
and Jim Crow.

Segregated schools were, and are, inferior schools; 
we still haven’t fixed them, fifty years after Brown v. 
Board of Education, and the inferior education they 
provided, then and now, helps explain the pervasive 
achievement gap between today’s black and white 
students.

Legalized discrimination—where blacks were pre-
vented, often through violence, from owning property, 
or loans were not granted to African-American busi-
ness owners, or black homeowners could not access 
FHA mortgages, or blacks were excluded from unions, 
or the police force, or fire departments—meant that 
black families could not amass any meaningful wealth 
to bequeath to future generations. That history helps 

explain the wealth and income gap between black 
and white, and the concentrated pockets of poverty 
that persist in so many of today’s urban and rural 
communities.

A lack of economic opportunity among black men, and 
the shame and frustration that came from not being 
able to provide for one’s family, contributed to the ero-
sion of black families. . . . And the lack of basic services 
in so many urban black neighborhoods . . . helped cre-
ate a cycle of violence, blight, and neglect that continue 
to haunt us.

. . . What’s remarkable is not how many failed in the 
face of discrimination, but rather how many men and 
women overcame the odds. . . . But for all those who 
scratched and clawed their way to get a piece of the 
American Dream, there were many who didn’t make 
it—those who were ultimately defeated, in one way or 
another, by discrimination. That legacy of defeat was 
passed on to future generations—those young men . . . 
who we see standing on street corners or languish-
ing in our prisons, without hope or prospects for the 
future.2

learning oBjeCtives

We must bear this history in mind as we explore the issue of job 
discrimination. In particular, this chapter examines the following 
topics:

1.	 The	meaning	of	job	discrimination	and	its	different	
forms

2.	 Statistical	and	attitudinal	evidence	of	discrimination

3.	 The	historical	and	legal	context	of	affirmative	action

4.	 Moral	arguments	for	and	against	affirmative	action

5.	 The	doctrine	of	comparable	worth	and	the	controversy	
over	it

6.	 The	problem	of	sexual	harassment	in	employment—
what	it	is,	what	forms	it	takes,	what	the	law	says	about	
it,	and	why	it’s	wrong
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• • •

the  me aning  of  Job  D iscr iminat ion
to discriminate in employment is to make an adverse decision regarding an employee or 
a job applicant based on his or her membership in a certain group.3 More specifically, job 
discrimination occurs when (1) an employment decision in some way harms or disad-
vantages an employee or a job applicant; (2) the decision is based on the person’s mem-
bership in a certain group, rather than on individual merit; and (3) the decision rests on 
prejudice, false stereotypes, or the assumption that the group in question is in some way 
inferior and thus does not deserve equal treatment. Because historically most discrimi-
nation in the american workplace has been aimed at women and at minorities such as 
african americans and hispanics, the following discussion focuses on those groups.

Job discrimination can take different forms. It can be individual or institutional, and 
it can be either intentional or unwitting. Individuals, for instance, sometimes intention-
ally discriminate out of personal prejudice or on the basis of stereotypes. For example, an 
executive at rent-a-center, the nation’s largest rent-to-own furniture and home appli-
ance company, purposely disregarded job applications from women because he believed 
that they “should be home taking care of their husbands and children.”4 Individuals 
also may discriminate because they unthinkingly or unconsciously accept traditional 
practices or stereotypes. For example, suppose that the merit-pay recommendations of 
a Walmart manager are influenced by his implicit assumption that male employees are 
career oriented and have families to support, whereas female employees are there just to 
make a little extra money.5 If the manager is unaware that this bias affects his decisions, 
his actions would fall into this category.

Institutions discriminate. Sometimes they do so explicitly and intentionally—for 
example, employment agencies that screen out african americans, latinos, older work-
ers, and others at the request of their corporate clients6 or the Shoney’s restaurants that 
color-coded job applications to separate blacks from whites and that directed blacks, if 
hired, into kitchen jobs so they would not be seen from the dining room.7 Sometimes the 
routine operating procedures of a company reflect stereotypes and prejudiced practices 
that the company is not fully aware of. That seems to have been the case at abercrombie & 
Fitch, which paid $50 million to settle a class-action job-discrimination lawsuit. The suit 
charged that in trying to cultivate its distinctive retail image, the company put minorities 
in less visible jobs and hired a disproportionately white sales force. Or, to take another 
example, for years the FBI routinely transferred hispanic agents around the country 
on temporary, low-level assignments where a knowledge of Spanish was needed; the 
agents functioned as little more than assistants to non-hispanic colleagues. hispanic 
agents dubbed this the “taco circuit” and claimed that it adversely affected their oppor-
tunities for promotion. a federal court agreed with them that the practice was indeed 
discriminatory.8

In addition, institutional practices that appear neutral and nondiscriminatory may 
harm members of groups that have been discriminated against in the past. When mem-
bership in an all-white craft union, for instance, requires nomination by those who are 
already members, racial exclusion is likely to result even if the motivation of those who 
do the nominating is purely nepotistic and results from no racially motivated ill will or 
stereotyping. Similarly, when USair had a special backdoor hiring channel for pilots 
recommended by employees or friends of the company, only white pilots were ever 

Job discrimination 
takes different  
forms.

43075_ch11_ptg01_hr_390-424.indd   393 8/13/12   1:35 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



394 part FOUr tHE ORGaNiZatiON aND tHE PEOPLE iN it

hired this way.9 although the policy may look racially neutral, its outcome was biased. 
Institutional procedures like these may not involve job discrimination in the narrow 
sense, but they clearly work to the disadvantage of women and minority groups, denying 
them full equality of opportunity.

From a variety of moral perspectives there are compelling moral arguments against 
job discrimination on racial or sexual grounds. Since discrimination involves false 
assumptions about the inferiority of a certain group and harms individual members of 
that group, utilitarians would reject it because of its ill effects on total human welfare. 
Kantians would clearly repudiate it as failing to respect people as ends in themselves. 
Universalizing the maxim underlying discriminatory practices is practically impossible. 
no people who now discriminate would be willing to accept such treatment themselves. 
Discrimination on grounds of sex or race also violates people’s basic moral rights and 
mocks the ideal of human moral equality. Furthermore, such discrimination is unjust. to 
use rawls’s theory as an illustration, parties in the original position would clearly choose 
for themselves the principle of equal opportunity.

There are no respectable arguments in favor of racial and sexual discrimination. 
Whatever racist or sexist attitudes people might actually have, no one today is pre-
pared to defend job discrimination publicly, any more than someone would publicly 
defend slavery or advocate repealing the nineteenth amendment (which gave women 
the right to vote). This attitude toward job discrimination is reflected in legal and 
political efforts to develop programs to root it out and to ameliorate the results of past 
discrimination.

Before looking at those programs, however, and at the relevant legal history, we need 
to examine the relative positions of whites and minorities and of males and females in the 
american workplace to see what they reveal about ongoing discrimination.

• • •

e v iDence  of  D iscr iminat ion
When investigators sent equally qualified young white and black men—all of them 
articulate and conventionally dressed—to apply for entry-level jobs in chicago and 
Washington, D.c., the results clearly showed racial discrimination against young 
african-american men.10 Subsequent studies have confirmed that result.11 In fact, one 
of them found that white applicants were more successful than black applicants even 
when they had criminal records and the otherwise-identical blacks did not.12 Similarly, 
hispanics and african americans are more likely to be turned down for home mort-
gages, or to pay higher interest rates, than are whites at the same income level.13 The same 
is true for auto loans.14 and a study has shown that if you work for the federal govern-
ment, you’re more likely to be fired if you’re black—regardless of your job status, expe-
rience, or education. In fact, race is more important in predicting who gets fired than 
job-performance ratings or even prior disciplinary history.15

Job discrimination certainly exists, but determining how widespread it is isn’t easy. 
however, when statistics indicate that women and minorities play an unequal role in the 
work world and when endemic attitudes, practices, and policies are biased in ways that 
seem to account for the skewed statistics, then there is good reason to believe that job 
discrimination is a pervasive problem.

There are strong 
moral arguments 

against job 
discrimination on 

racial or sexual 
grounds.

summary
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StatiStical EvidEncE

according to U.n. figures, white americans have the highest standard of living in the 
world. african americans, however, come in only thirty-first, and hispanics thirty-
fifth.16 life expectancy for blacks, moreover, is lower than it is for whites, and blacks are 
twice as likely to die from disease, accident, and homicide.17 racial minorities also bear 
the brunt of poverty in our nation. Whereas one in eight white americans lives in pov-
erty, one out of every four african americans and hispanics is poor. today, a black child 
has one chance in three of being born into poverty.18

The median wealth of white households today is more than ten times that of 
hispanic or african-american households—$86,370 versus $7,932 for hispanics and 
$5,988 for african americans.19 In line with this, the rate of home ownership is 50 
percent greater for white households than for black or hispanic households.20 at the 
same time, the median income of african-american families is only 62 percent, and 
that of hispanic families only 73 percent, the median income of white households.21 
Unemployment also hits racial minorities hard; compared with whites, they are nearly 
twice as likely to be out of work.22

about 40 percent of working african americans hold white-collar jobs, up from 11 
percent in 1960. But black workers with an advanced degree earn 25 percent less than 
whites with the same education.23 Moreover, black and other minority workers still tend 
to be clustered in low-paying, low-prestige, dead-end work. United States government 
statistics reveal clearly the extent to which the most desirable occupations (in profes-
sional and technical jobs, management and administration) are dominated by whites; 
blacks, hispanics, and other ethnic minorities are relegated to less desirable jobs (in 
manual labor, service industries, and farm work). african americans, for instance, make 
up 11 percent of the workforce, but they constitute one-fifth to one-third of the nation’s 
barbers, bus and taxi drivers, garbage collectors, and security guards. In contrast, only  
3 percent of reporters and news analysts, 3.9 percent of psychologists, 0.3 percent of 
dentists, 2.1 percent of architects, and 6.4 percent of managers are black.24

Women, too, are clustered in poorer-paying jobs—the so-called pink-collar 
 occupations. They tend to work as librarians, nurses, elementary school teachers, sales-
clerks, secretaries, bank tellers, and waitresses—jobs that generally pay less than tradi-
tionally male occupations such as electrician, plumber, auto mechanic, shipping clerk, 
and truck driver. In the real world of work, the top-paying occupations have been, and to 
a large extent continue to be, almost exclusively male preserves. For example, 95 percent 
of dental hygienists, but only 25.5 percent of dentists, are women.25

In recent years, the across-the-board wage gap between men and women has shrunk 
slightly, but only slightly. In 1992 women who worked full-time made 75 percent of 
what men earned; they now make 78 percent.26 today, 45 percent of young women 
(ages twenty-five to thirty-four) have graduated from college whereas only 36 percent of 
young men have done so, but young men still earn significantly more.27 perhaps this is 
not so surprising, given that, in general, full-time female workers with a bachelor’s degree 
take home only 75 percent of what their male counterparts make—the same now as in 
1992.28

even when women do the same work as men, they make less money. In fact, 
according to a General accounting Office report, since 1995 the pay difference between 
full-time female managers and their male counterparts has increased in seven of the ten 
industries that collectively employ 71 percent of all female workers.29 For example, in 

summary
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entertainment and recreation, female managers now earn only 62 cents for each dollar 
earned by males; in finance, insurance, and real estate, it’s 68 cents; in retail trade, 65 
cents. In education and in hospital and medical services, women managers have done 
better. Their earnings have increased to 91 and 85 percent, respectively, of what men 
make.

In recent decades both women and minorities have made considerable inroads 
into white-collar and professional ranks, but few have made it to the very top of their 
 professions—as a glance at the companies that make up the Fortune 500 confirms. at 
these companies, women account for only 8 percent of those who have reached the level 
of executive vice-president or higher, and they constitute only 5 percent of those who 
rank among their company’s top five earners.30 The situation for blacks is no better, a 
fact that is powerfully illuminated by one simple statistic: Until Franklin raines became 
ceO of Fannie Mae in 1999, no african american had ever been in charge of a Fortune 
500 company. and it was only in 2009, when Ursula Burns took the helm at Xerox, that 
an african-american woman became a Fortune 500 ceO.

attitudinal EvidEncE

although some would disagree, statistics alone do not conclusively establish discrimina-
tion because one can always argue that other things account for the disparities in income 
and position between men and women and between whites and other races. The U.S. 
Supreme court, in fact, has stated that “no matter how stark the numerical disparity of 
the employer’s work force,” statistical evidence by itself does not prove discrimination.31 
But when widespread attitudes and institutional practices and policies are taken into 
account, they point to discrimination as a significant cause of the statistical disparities.

take the case of Bari-ellen roberts. She left an $80,000-a-year job at chase 
Manhattan Bank to join texaco’s finance department after a white friend, whose hus-
band worked for the company, assured her that “texaco’s changing” and that the com-
pany was “looking for blacks.” her new job was closer to home and held the promise of 
overseas assignments, but her friend was mistaken about texaco’s having changed. Soon 
after she arrived, roberts found herself subjected to demeaning racial comments from 
colleagues and superiors (for example, one referred to her as a “little colored girl”). They 
couldn’t understand why roberts found such remarks offensive. a report on diversity 
that she and some other black employees were asked to prepare was summarily dismissed 
with the comment “the next thing you know we’ll have Black panthers running down 
the halls.” and a supervisor downgraded her performance record because he thought she 
was “uppity.”32

Fed up with a “plague of racial insults” and “egregious acts of bigotry,” she and 
several other black employees filed a discrimination suit citing “the poisonous racial 
atmosphere” at texaco. texaco settled the suit for $141 million in retroactive raises after 
the news media got hold of a tape recording of an executive strategy session at texaco. In 
the meeting, one official referred to black employees as “black jelly beans,” saying, “This 
diversity thing, you know how all the black jelly beans stick together.” to which another 
responded, “That’s funny. all the black jelly beans seem to be stuck at the bottom of the 
bag.” One of roberts’s supervisors said, “I can’t punch her [roberts] in the face, so I play 
mind games with her.” The executives were also heard agreeing to shred incriminating 
personnel records.
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consider also the case of elizabeth hishon, who went to work for King & Spaulding, 
a big atlanta law firm. customarily, associates like hishon are given a period of time to 
either make partner or seek another job. So when hishon had not attained partner sta-
tus after seven years, she was terminated. hishon, however, claimed that her failure to 
become a partner was due to the law firm’s sexism, and she filed a suit seeking monetary 
damages under title vII of the civil rights act of 1964, which prohibits sexual and 
racial discrimination at work. a federal district court held that the rights guaranteed 
by title vII do not apply to the selection of partners in a law firm, but the Supreme 
court overturned that ruling in a unanimous decision that held that women can bring 
sex- discrimination suits against law firms that unfairly deny them promotions to part-
ner. In the meantime, however, elizabeth hishon had settled out of court with King & 
Spaulding, and the case never went to trial.

a few years later, nancy O’Mara ezold became the first woman to win a sex-discrim-
ination case against a law firm in a partnership decision. Shortly after that, another legal 
precedent was set when price Waterhouse, the accounting firm, was ordered to give a part-
nership and back pay to ann hopkins, against whom it had discriminated. and in 2002 
the equal employment Opportunity commission filed its first sex-discrimination lawsuit 
against a major Wall Street firm, alleging that Morgan Stanley fired allison Schieffelin, one 
of its top bond dealers, for complaining about pay discrimination. These cases have had 
a significant impact on partnerships and professional firms nationwide, causing pay and 
promotional practices to be reevaluated, not only in law and accounting firms, but also in 
advertising agencies, brokerage houses, architectural concerns, and engineering firms.

Of particular interest here are the discriminatory attitudes and policies revealed by 
these cases. In the ezold case, the judge found that the prominent philadelphia law firm 
for which she had worked had applied tougher standards to women seeking partnerships 
than to men. ezold said, “It wasn’t just that similarly situated men were treated better 
than me, which is the double-standard idea. another thing that came out of the trial was 
that in the year preceding the partnership decision, [the firm] assigned me to less com-
plex cases and to fewer partners than it did men, so that I was denied the exposure that 
was critical to the partnership decision.”33

In ann hopkins’s case, sex stereotyping was at the root of the discrimination. 
Though she was considered an outstanding worker, price Waterhouse denied her the 
position because she was allegedly an abrasive and overbearing manager. coworkers 
referred to her as “macho,” advised her to go to charm school, and intimated that she 
was overcompensating for being a woman. One partner in the firm even told her that 
she should “walk more femininely, talk more femininely, dress more femininely, wear 
makeup, have her hair styled, and wear jewelry.” hopkins argued, and the court agreed, 
that comments like these revealed underlying sexism at the firm and that her strident 
manner and occasional cursing would have been overlooked if she had been a man.34 The 
same issue came up in the case of Schieffelin, who was viewed by her firm as insubordi-
nate, verbally abusive, and “physically threatening.”

as for the hishon decision, the case is noteworthy because the defendants expressed 
no specific complaints about hishon’s work. They apparently denied her a partnership 
based on a general feeling that “she just didn’t fit in.” In the words of another woman 
who had been an associate at King & Spaulding, “If you can’t discuss the virginia–north 
carolina basketball game, you’re an outcast.”35 her pithy comment speaks volumes 
about how deep-seated attitudes operate against women and minorities in the workplace.

43075_ch11_ptg01_hr_390-424.indd   397 8/13/12   1:35 PM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



398 part FOUr tHE ORGaNiZatiON aND tHE PEOPLE iN it

Women entering male turf, or minority workers of either sex going into a 
predominantly white work environment, can find themselves uncomfortably being 
measured by a white male value system. at large companies, for instance, 42 percent 
of female executives and 34 percent of male minority executives report feeling con-
strained by the white male model, consciously and continually editing themselves to 
look, sound, and act like their white male counterparts.36 here’s how Florence Blair, 
a twenty-five-year-old african american, described working as a civil engineer at 
corning Glass Works:

as a minority woman, you are just so different from everyone else you encounter. . . . I 
went through a long period of isolation. . . . When I came here, I didn’t have a lot in 
common with the white males I was working with. I didn’t play golf, I didn’t drink 
beer, I didn’t hunt. all these things I had no frame of reference to.

You need to do your job on a certain technical level, but a lot of things you do on 
the job come down to socializing and how well you mesh with people. Sometimes I 
look at my role as making people feel comfortable with me.

Sometimes it’s disheartening. You think why do I have to spend all of my time 
and energy making them feel comfortable with me when they’re not reciprocating?37

Surveys support the evidence of these cases. Over the years, they have indicated 
that sex stereotyping and sexist assumptions are widespread in business. Male managers 
frequently assume that women place family demands above work considerations; that 
they lack the necessary drive to succeed in business; that they take negative feedback 
personally rather than professionally; and that they are too emotional to be good manag-
ers. even worse, researchers have found that women internalize many of the stereotypes 
that men have of them as less-effective leaders despite the well-established fact that there 
is little difference between the leadership styles of successful male and female bosses.38 
perhaps it is not surprising, then, that psychological experiments show that, even when 
they state that it doesn’t matter to them, both men and women tend to prefer male 
bosses.39

When it comes to race, the stereotypes can be even more damaging. For example, a 
survey shows that three out of four whites believe that african americans and hispanics 
are more likely than whites to prefer living on welfare, and a majority of whites also 
believe that african americans and hispanics are more likely to be lazy, unpatriotic, 
and prone to violence.40 and many whites, even very well-educated ones, still accept the 
canard that blacks are less intelligent than whites. Moreover, psychologists at a number 
of universities have documented that most whites harbor hidden racial biases that they 
are unaware of and do not consciously agree with.41

Myths, stereotypes, false preconceptions, and biased attitudes victimize both women 
and minorities in the world of work, leading to decisions that disadvantage them in all 
aspects of their careers. This is especially true when companies give managers too much 
discretion in hiring, task assignment, promotion, and pay. In such circumstances, writes 
sociology professor William t. Bielby, all people unknowingly revert to stereotypes in 
making decisions: “The tendency to invoke gender stereotypes in making judgments 
about people is rapid and automatic. as a result, people are unaware of how stereotypes 
affect their perceptions and behavior,” including “individuals whose personal beliefs are 
relatively free of prejudice.”42 commenting on racial stereotypes, business consultant 
edward W. Jones, Jr., writes:

Women and 
minorities often find 

themselves 
measured by a white 

male value system.

summary
Evidence of biased 

attitudes and sexist or 
racist assumptions 

also points to 
significant job 

discrimination in the 
workplace. As they try 
to fit into a work world 
dominated by white 
men, women and 
minorities can be 
disadvantaged by 
stereotypes, false 

preconceptions, and 
prejudiced attitudes.
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all people possess stereotypes, which act like shorthand to avoid mental overload. . . . 
Most of the time stereotypes are mere shadow images rooted in one’s history and deep 
in the subconscious. But they are very powerful. For example, in controlled experi-
ments the mere insertion of the word black into a sentence has resulted in people 
changing their responses to a statement.

One reason for the power of stereotypes is their circularity. people seek to confirm 
their expectations and resist contradictory evidence, so we cling to beliefs and stereo-
types that become self-fulfilling. If, for example, a white administrator makes a mis-
take, his boss is likely to tell him, “That’s OK. everybody’s entitled to one goof.” If, 
however, a black counterpart commits the same error, the boss thinks, “I knew he 
couldn’t do it. The guy is incompetent.” The stereotype reinforces itself.43

taken together with the statistics, the attitudes, assumptions, and practices reviewed 
here provide powerful evidence of ongoing discrimination against women and minori-
ties in the american workplace. recognizing the existence of such discrimination and 
believing for a variety of reasons that it is wrong, we have as a nation passed laws to 
provide equality of opportunity to women and minorities. Such laws expressly forbid 
discrimination in recruitment, screening, promotion, compensation, and firing. But 
anti-discrimination laws do not address the present-day effects of past discrimination. 
to remedy the effects of past discrimination and counteract visceral racism and sexism, 
some companies and institutions have adopted stronger and more controversial affirma-
tive action measures.

• • •

aff irmat iv e  act ion:  the  L eg aL  conte x t
In 1954, the U.S. Supreme court decided in the case of Brown v. Board of Education 
that racially segregated schooling is unconstitutional. In doing so, the court conclu-
sively rejected the older doctrine that “separate but equal” facilities are legally permis-
sible. not only were segregated facilities in the South unequal, the court found, but 
also the very idea of separation of the races, based as it was on a belief in black racial 
inferiority, inherently led to unequal treatment. That decision helped launch the civil 
rights movement in this country. One fruit of that movement was a series of federal 
laws and orders that attempt to safeguard the right of each person to equal treatment in 
employment.

The changes began in 1961, when president John F. Kennedy signed executive 
Order 10925, which decreed that federal contractors should “take affirmative action to 
ensure that applicants are employed without regard to their race, creed, color, or national 
origin.” In 1963, the equal pay act was passed by congress. aimed especially at wage 
discrimination against women, it guaranteed the right to equal pay for equal work. That 
was followed by the Civil rights act of 1964 (later amended by the equal employment 
Opportunity act of 1972). applying to all employers, both public and private, with fif-
teen or more employees, it prohibits all forms of discrimination based on race, color, sex, 
religion, or national origin. title vII, the most important section of the act, prohibits 
discrimination in employment. It says:

It shall be an unlawful employment practice for an employer (1) to fail or refuse to hire 
or to discharge any individual, or otherwise discriminate against any individual with 

Laws guaranteeing 
equality of 
opportunity are one 
response to the 
problem of 
discrimination. 
Another, more 
controversial 
response is 
affirmative action.
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respect to his compensation, terms, conditions, or privileges of employment, because 
of such individual’s race, color, religion, sex, or national origin; or (2) to limit, segre-
gate, or classify his employees or applicants for employment in any way that would 
deprive or tend to deprive any individual of employment opportunities or otherwise 
adversely affect his status as an employee, because of such individual’s race, color, reli-
gion, sex, or national origin.

employers may violate title vII not only if they treat an individual differently 
because of sex, race, religion, color, or national origin (disparate treatment) but also 
if they have a rule or practice that, although not discriminatory on its face, excludes or 
adversely affects too many people of a particular sex, race, or other protected category 
(disparate impact). Disparate impact, however, does not automatically establish dis-
crimination. In particular, if the employer can show that the practice in question was a 
legitimate, job-related business necessity, then it does not break the law. avoiding job 
discrimination, though, can sometimes pose tricky dilemmas. Fearing a lawsuit, the city 
of new haven threw out the results of an exam it had developed for determining which 
firefighters to promote to lieutenant or captain because of its disparate impact: no blacks 
scored high enough to win promotion. however, the whites who had done well on the 
exam sued the city. In 2009, the Supreme court sided with them, ruling that discard-
ing the test discriminated against them on grounds of race—it was a form of disparate 
treatment.44

congress has gone beyond the 1964 civil rights act to outlaw other forms of 
job discrimination as well. Of particular importance are the age Discrimination in 
employment act (1967, amended in 1978) and the americans with Disabilities act 
(1990), which extends to people with disabilities the same rights to equal employment 
opportunities that the civil rights act of 1964 guarantees to women and minorities. 
In addition, several acts and executive orders regulate government contractors and sub-
contractors and require equal opportunities for veterans. all of these acts are enforced 
through the equal employment opportunity Commission (eeoC).

affirmativE action ProgramS

By the late 1960s and early 1970s, companies contracting with the federal govern-
ment (first in construction and then generally) were required to develop affirmative 
action programs, designed to correct imbalances in employment that exist directly 
as a result of past discrimination. These programs reflected the courts’ recognition 
that job discrimination can exist even in the absence of conscious intent to discrimi-
nate.45 affirmative action riders were added, with various degrees of specificity, to a 
large number of federal programs. Many state and local bodies adopted comparable 
requirements.

What do affirmative action programs involve? according to eeOc guidelines, large 
companies and other organizations should issue a written equal employment policy and 
appoint an official to publicize their commitment to affirmative action and to direct 
and implement their program. They are expected to survey current female and minority 
employment by department and job classification. Whenever underrepresentation of 
these groups is evident, companies are to develop goals and timetables to improve in each 
area of underrepresentation. They should then develop specific programs to achieve these 
goals, establish an internal audit system to monitor them, and evaluate progress in each 

summary
The Civil Rights Act of 

1964 forbids 
discrimination in 

employment on the 
basis of race, color, 

sex, religion, or national 
origin. Employment 

practices that involve 
disparate treatment or 
disparate impact can 

violate the law. 
Subsequent legislation 

also forbids 
discrimination based 
on age or disability.
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aspect of the program. Finally, companies are encouraged to develop supportive in-house 
and community programs to combat discrimination.

We saw earlier that texaco was forced to pay its black employees $141 million, the 
largest race-discrimination settlement in history, because the company had discrimi-
nated against qualified african americans by refusing to promote them or pay them 
comparable salaries. In 2010 a jury found novartis guilty of discriminating against 
female sales employees in pay and promotions, requiring it to pay $3.3 million in com-
pensatory and $250 million in punitive damages. lawsuits have also exposed discrimi-
natory pay practices at many other companies, including Mitsubishi, home Depot, 
Merrill lynch, american express, Walmart, and Boeing. Other firms are guilty of ignor-
ing the spirit of equal employment opportunity even if they don’t violate the letter of the 
law. For example, some companies forbid their employees from speaking Spanish among 
themselves even when their jobs do not require english proficiency or dealing with the 
public; others have made no effort to expand employment opportunities for women or 
minorities.

Yet today most large corporations not only accept the necessity of affirmative 
action but also find that the bottom line benefits when they make themselves more 
diverse. Because four-fifths of those entering the workforce today are minorities or 
immigrants,46 affirmative action expands the pool of talent from which corporations 
can recruit. It also allows them to reach out to a demographically wider customer 
base—between now and 2020 most new customers will be minorities—and makes 
them better able to compete both in the global marketplace and in an increasingly 
multicultural environment at home.47 United parcel Service, for example, credits its 
commitment to diversity for its high customer-satisfaction ratings, and nicole Barde, 
a network manager at Intel corporation, says, “We view diversity as one of our major 
competitive advantages. It allows us to understand global markets and the needs of 
our customers.”48 as christine a. edwards, chief legal officer at Bank One, puts it, 
“Diversity is good business.”49

empirical evidence supports the proposition that organizations made up of dif-
ferent types of people are more productive than homogeneous organizations.50 It also 
shows that companies with a high percentage of women in leadership positions are more 
efficient and profitable than their rivals.51 however, despite the strong business case for 
diversity,52 genuine equality of opportunity has yet to be achieved in the corporate world. 
according to a national Urban league survey, only 32 percent of employees believe that 
their companies do a decent job of hiring and promoting people other than white males. 
and most executives agree with them; only 47 percent of them think their own diversity 
efforts are working.53

Those sentiments notwithstanding, many americans oppose affirmative action, 
and political opposition to it, especially to government affirmative action programs, has 
grown greater than ever. critics of affirmative action charge that, in practice, it means 
illegal quotas, preferential treatment of african americans and women, and even reverse 
discrimination against white men. In the 1960s and early 1970s, federal courts dismissed 
legal challenges to affirmative action, and in 1972 congress gave it increased legislative 
validity by passing the equal employment Opportunity act. eventually, however, the 
Supreme court had to address the question. although its decisions determine the law 
of the land with regard to affirmative action, the court’s rulings have not always been as 
simple and straightforward as one might wish.

Most large 
corporations find that 
diversity benefits the 
bottom line.

summary
 Affirmative action 
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thE SuPrEmE court’S PoSition

The U.S. Supreme court’s first major ruling on affirmative action was in 1978, in the 
case of Bakke v. Regents of the University of California. allan Bakke, a white man, 
applied for admission to the medical school at the University of california at Davis. 
Only a tiny percentage of doctors are not white. to help remedy this situation, Davis’s 
affirmative action program set aside for minority students 16 out of its 100 entrance 
places. If qualified minority students could not be found, those places were not to be 
filled. In addition to the special admissions process, minority students were free to com-
pete through the regular admissions process for the unrestricted 84 positions. When 
Bakke was refused admission, he sued the University of california, contending that it 
had discriminated against him in violation of both the 1964 civil rights act and the 
constitution. he argued that he would have won admission if those 16 places had not 
been withdrawn from open competition and reserved for minority students. Bakke’s 
grades, placement-test scores, and so on, were higher than those of several minority stu-
dents who were admitted. The university did not deny this but defended its program as 
legally permissible and socially necessary affirmative action.

Bakke won his case, although it was a close, 5-to-4 decision. In announcing the 
judgment of the court, Justice lewis F. powell’s opinion rejected explicit racial criteria 
setting rigid quotas and excluding non-preferred groups from competition. at the same 
time powell held that the selection process can take race and ethnic origin into account as 
one factor and pointed to harvard’s admission program as a model. In such a program, 
“race or ethnic background may be deemed a ‘plus’ in a particular applicant’s file, yet it 
does not insulate the individual from comparison with all other candidates for the avail-
able seats.” powell also granted that numerical goals may be permissible when the institu-
tion in question has illegally discriminated in the past.

a year later, in United Steelworkers of America v. Weber, the Supreme court took 
up the issue again—but in a different situation and with a different verdict. at 
Kaiser aluminum’s Gramercy, louisiana, plant, only 5 out of 273 skilled craft work-
ers were black, although the local workforce was 39 percent black. Kaiser therefore 
entered into an agreement with the United Steelworkers to train employees from its 
workforce for these craft positions on the basis of seniority, except that 50 percent of 
the positions would be reserved for african americans until their percentage in these 
jobs approximated the percentage of african americans in the local workforce. The 
program was challenged in court, and the case eventually reached the Supreme court, 
which upheld Kaiser’s affirmative action program. In delivering the court’s opinion, 
Justice William Brennan made clear that legal prohibition of racial discrimination 
does not prevent “private, voluntary, race-conscious affirmative action plans.” Kaiser’s 
program, he wrote, “does not unnecessarily trammel the interest of the white employ-
ees. . . . Moreover, the plan is a temporary measure . . . simply to eliminate a manifest 
racial imbalance.”

a few years later, though, the Supreme court upheld seniority over affirmative 
action in Memphis Firefighters v. Stotts. When financial difficulties forced the city to lay 
off firefighters, it respected the customary practice of “last hired, first to be let go,” even 
though that undermined its recent efforts to increase the number of black firefighters. 
after reviewing the case, the Supreme court ruled that seniority systems are racially 
neutral and that the city may not lay off white workers to save the jobs of black work-
ers with less seniority. however, the court reaffirmed the principle of affirmative action 
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in 1987, this time in a case concerning women. In Johnson v. Transportation Agency, 
it held that considerations of sex were permissible as one factor in promoting Diane 
Joyce, a female county employee, to the position of road dispatcher over an equally 
qualified male employee, paul Johnson. In summing up the court’s position, Justice 
Brennan stated that the promotion of Joyce “was made pursuant to an affirmative 
action plan that represents a moderate, flexible, case-by-case approach to effecting a 
gradual improvement in the representation of minorities and women in the agency’s 
work force.”

Since then, however, the court has grown more antagonistic to affirmative action 
programs. For example, in City of Richmond v. Croson, the court invalidated a richmond, 
virginia, law that channeled 30 percent of public-works funds to minority-owned con-
struction companies (see case 11.1). In Adarand Constructors v. Pena, the Supreme 
court examined a federal program that provided financial incentives for contractors to 
hire “socially or economically disadvantaged” subcontractors. In her majority opinion in 
the 5-to-4 decision, Justice Sandra Day O’connor affirmed the principle that “federal 
racial classification, like those of a State, must serve a compelling government interest, 
and must be narrowly tailored to further that interest.” accordingly, all government 
action based on race should be subjected to “the strictest judicial scrutiny” to ensure that 
no individual’s right to equal protection has been violated. The court then sent the case 
back to a lower court for rehearing.

In addition to O’connor’s majority opinion, however, five other justices wrote 
opinions in the Adarand case, and these reveal a range of perspectives on affirmative 
action. For instance, Justice David Souter criticized the court for departing from past 
practice, reminding his colleagues that it is well established “that constitutional authority 
to remedy past discrimination is not limited to the power to forbid its continuation, but 
extends to eliminating those effects that would otherwise persist and skew the operation 
of public systems even in the absence of current intent to practice any discrimination.”

In his dissenting opinion, Justice John paul Stevens also defended the general prin-
ciple of affirmative action:

There is no moral or constitutional equivalence between a policy that is designed to 
perpetuate a caste system and one that seeks to eradicate racial subordination. . . .

a decision by representatives of the majority to discriminate against the members 
of a minority race is fundamentally different from those same representatives’ decision 
to impose incidental costs on the majority of their constituents in order to provide a 
benefit to a disadvantaged minority. Indeed, as I have previously argued, the former is 
virtually always repugnant to the principles of a free and democratic society, whereas 
the latter is, in some circumstances, entirely consistent with the ideal of equality.

however, Justice clarence Thomas explicitly challenged Stevens’s position. In an opinion 
concurring with the majority’s judgment, he asserted that

there is a “moral and constitutional equivalence” between laws designed to subjugate a 
race and those that distribute benefits on the basis of race in order to foster some cur-
rent notion of equality. Government cannot make us equal; it can only recognize, 
respect, and protect us as equal before the law. . . .

In my mind, government-sponsored racial discrimination based on benign preju-
dice is just as noxious as discrimination inspired by malicious prejudice. In each 
instance, it is racial discrimination, plain and simple.

summary
 Although the legal 

situation is complex, in 
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The upshot of recent judicial developments relative to affirmative action is not 
clear, tangled up as the rulings are in details, legal technicalities, and split opinions. The 
legal future is difficult to predict. clearly, the court is more attuned than ever to what 
it perceives to be excesses in the cause of affirmative action. nevertheless, when in 2003 
the Supreme court revisited affirmative action in higher education for the first time in 
twenty-five years, it reaffirmed the principles it had enunciated in Bakke.

In Grutter v. Bollinger the court upheld, by a 5-to-4 majority, the affirmative 
action program at the University of Michigan’s law school. citing testimony from 
various business and military leaders, who urged that diversity is essential to the coun-
try’s economy and security, the court ruled that the state has a “compelling interest” 
in promoting educational diversity and that the law school’s method of doing so was 
“narrowly tailored” to meet that interest. Under the law school’s “highly individual-
ized” and “holistic” approach, minority race is a “plus factor” in evaluating potential 
students, but it’s also possible for a white student likely to make a particularly interest-
ing contribution to the law school’s academic climate to beat out a minority student 
with better grades and test scores. But in Gratz v. Bollinger, a companion case, a differ-
ent majority of justices ruled, 6 to 3, that Michigan’s undergraduate affirmative action 
program was unconstitutionally rigid and mechanistic because it gave members of 
underrepresented groups an automatic 20-point bonus on the 150-point scale used to 
rank applicants.

Despite a division of opinion among the justices, in light of the Michigan cases it 
appears unlikely that in the near future the Supreme court will reverse itself directly 
and outlaw moderate and flexible affirmative action programs. however, the court is 
clearly impatient. In her majority opinion in Grutter, Justice O’connor stated that “race-
conscious admissions policies must be limited in time” and that the court “expect[s] that 
25 years from now, the use of racial preferences will no longer be necessary.” That’s a hope 
undoubtedly shared by those on both sides of the debate over affirmative action.

• • •

aff irmat iv e  act ion:  the  mor a L  issues
Understanding the Supreme court’s evolving position on affirmative action is impor-
tant, because the court sets the legal context in which business operates and lets 
employers know what they are and are not legally permitted to do. But legal decisions 
by themselves do not exhaust the relevant moral issues. employers—as well as women, 
minorities, and white men—want to know whether affirmative action programs are 
morally right. Indeed, it is a safe bet that the Supreme court’s own decisions are influ-
enced not only by technical legal issues but also by how the justices answer this moral 
question.

Before evaluating arguments for and against affirmative action, one needs to know 
what is being debated. Affirmative action here means programs taking the race or sex of 
employees or job candidates into account as part of an effort to correct imbalances in 
employment that exist as a result of past discrimination, either in the company itself or in 
the larger society. to keep the discussion relevant, it is limited to affirmative action pro-
grams that might realistically be expected to be upheld by the Supreme court. excluded 

The Supreme Court 
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are programs that establish rigid, permanent quotas or that hire and promote unqualified 
persons. Included are programs that hire or promote a woman or an african american 
who might not otherwise, according to established but reasonable criteria, be the best-
qualified candidate.

a word about terminology: critics of affirmative action often label it “reverse dis-
crimination,” but this term is misleading. according to the definition offered earlier, 
job discrimination involves prejudice, inaccurate stereotypes, or the assumption that a 
certain group is inferior and deserves unequal treatment. no such forces are at work in 
the affirmative action cases already discussed. Those who designed the programs that 
worked to the disadvantage of white men like allan Bakke and paul Johnson did not do 
so because they were biased against white men and believed them inferior and deserving 
of less respect than other human beings. Those who designed the programs in question 
were themselves white men.

argumEntS for affirmativE action

1. Compensatory justice demands affirmative action programs.
point: “as groups, women and minorities have historically been discriminated 
against, often viciously. as individuals and as a nation, we can’t ignore the sins of our 
fathers and mothers. In fact, we have an obligation to do something to help repair 
the wrongs of the past. affirmative action in employment is one sound way to  
do this.”

counterpoint: “people today can’t be expected to atone for the sins of the past. 
We’re not responsible for them, and in any case, we wouldn’t be compensating those 
who rightly deserve it. Young african americans and women coming for their first 
job have never suffered employment discrimination. Their parents and grandparents 
may deserve compensation, but why should today’s candidates receive any special 
consideration? no one should discriminate against them, of course, but they should 
have to compete openly and on their merits, just like everybody else.”

2. affirmative action is necessary to permit fairer competition.
point: “even if young blacks and young women today have not themselves suffered 
job discrimination, blacks in particular have suffered all the disadvantages of grow-
ing up in families that have been affected by discrimination. In our racist society, 
they have suffered from inferior schools and poor environment. In addition, as vic-
tims of society’s prejudiced attitudes, young blacks and young women have been 
hampered by a lack of self-confidence and self-respect. taking race and sex into 
account makes job competition fairer by keeping white men from having a competi-
tive edge that they don’t really deserve.”

counterpoint: “Your point is better when applied to blacks than to women, it 
seems to me, but I’m still not persuaded. You overlook the fact that there are a lot of 
disadvantaged whites out there, too. Is an employer going to have to investigate eve-
ryone’s life history to see who had to overcome the most obstacles? I think an 
employer has a right to seek the best-qualified candidate without trying to make life 
fair for everybody. and isn’t the best-qualified person entitled to get the job or the 
promotion?”
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3. affirmative action is necessary to break the cycle that keeps minorities and 
women locked into low-paying, low-prestige jobs.
point: “You advocate neutral, nondiscriminatory employment practices, as if we 
could just ignore our whole history of racial and sexual discrimination. Statistics 
show that african americans in particular have been trapped in a socioeconomically 
subordinate position. If we want to break that pattern and eventually heal the racial 
rifts in our country, we’ve got to adopt vigorous affirmative action programs that 
push more african americans into middle-class jobs. even assuming racism were 
dead in our society, with mere nondiscrimination alone it would take a hundred 
years or more for blacks to equalize their position.”

counterpoint: “You ignore the fact that affirmative action has its costs, too. You 
talk about healing the racial rifts in our country, but affirmative action programs 
make everybody more racially conscious. They also cause resentment and frustration 
among white men. Many african americans and women also resent being advanced 
on grounds other than merit. Finally, if you hire and promote people faster and 
 farther than they merit, you’re only asking for problems.”

argumEntS againSt affirmativE action

1. affirmative action injures white men and infringes their rights.
point: “even moderate affirmative action programs injure the white men who are 
made to bear their brunt. Other people design the programs, but it is allan Bakke, 
paul Johnson, and others like them, who find their career opportunities hampered. 
Moreover, such programs violate the right of white men to be treated as individuals 
and to have racial or sexual considerations not affect employment decisions.”

counterpoint: “I’m not sure that Bakke and Johnson have the rights you are talk-
ing about. racial and sexual considerations are often relevant to employment deci-
sions. Jobs and medical school slots are scarce resources, and society may distribute 
these in a way that furthers its legitimate ends—like breaking the cycle of poverty for 
minorities. I admit that with affirmative action programs white men do not have as 
many advantages as they did before, and I’m against extreme programs that disre-
gard their interests altogether. But their interests have to be balanced against society’s 
interest in promoting these programs.”

2. affirmative action itself violates the principle of equality.

point: “affirmative action programs are intended to enhance racial and sexual 
equality, but you can’t do that by treating people unequally. If equality is the goal, it 
must be the means, too. With affirmative action programs, you use racial and sexual 
considerations—but that is the very thing that has caused so much harm in the past 
and that affirmative action itself is hoping to get rid of.”

counterpoint: “I admit that it is distasteful to have to take racial and sexual con-
siderations into account when dealing with individuals in employment situations. I 
wish we didn’t have to. But the unfortunate reality is that in the real world racial and 
sexual factors go a long way toward determining what life prospects an individual 

summary
The moral issues 

surrounding affirmative 
action are 

controversial. Its 
defenders argue that 
compensatory justice 
demands affirmative 
action programs; that 
affirmative action is 

needed to permit fairer 
competition; and that 
affirmative action is 
necessary to break  
the cycle that keeps 

minorities and women 
locked into poor-paying,  

low-prestige jobs.
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has. We can’t wish that reality away by pretending the world is color blind when it is 
not. Formal, color-blind equality has to be encroached upon now if we are ever to 
achieve real, meaningful racial and sexual equality.”

3. nondiscrimination will achieve our social goals; stronger affirmative action is 
unnecessary.
point: “The 1964 civil rights act unequivocally outlaws job discrimination, and 
numerous employees and job candidates have won discrimination cases before the 
eeOc or in court. We need to insist on rigorous enforcement of the law. also, 
employers should continue to recruit in a way that attracts minority applicants and 
to make sure that their screening and review practices do not involve any implicit 
racist or sexist assumptions. and they should monitor their internal procedures and 
the behavior of their white male employees to root out any discriminatory behavior. 
Stronger affirmative action measures, in particular taking race or sex into account in 
employment matters, are unnecessary. They only bring undesirable results.”

counterpoint: “Without affirmative action, progress often stops. The percentage 
of minorities and women employed by those subject to federal affirmative action 
requirements has risen much higher than it has elsewhere. take the example of 
alabama. In the late 1960s, a federal court found that only 27 out of the state’s 
3,000 clerical and managerial employees were african american. Federal Judge 
Frank Johnson ordered extensive recruiting of blacks, as well as the hiring of the few 
specifically identified blacks who could prove they were victims of discrimination. 
nothing happened. another suit was filed, this time just against the state police, and 
this time a 50 percent hiring quota was imposed, until blacks reached 25 percent of 
the force. as a result, alabama’s state police quickly became the most thoroughly 
integrated state police force in the country.”54

summary
Critics of affirmative 

action argue that 
affirmative action 

injures white men and 
infringes their rights; 
that affirmative action 

itself violates  
the principle of 

equality; and that 
nondiscrimination 
(without affirmative 
action) will suffice  

to achieve our  
social goals.

the latest u.S. 
Supreme court 
Justice, Elena 
Kagan, was sworn 
into office in August 
2010. these days, 
American presidents 
seem to be under 
political pressure to 
ensure that minori-
ties and women 
are represented on 
the Supreme court. 
Is this desire for 
diversity a kind of 
affirmative action?
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The debate over affirmative action is not the only controversy connected with job 
discrimination. two other issues, both primarily concerning women, have been the topic 
of recent moral, legal, and political discussion: the issue of comparable worth and the 
problem of sexual harassment on the job.

• • •

compa r a bLe  Worth
louise peterson was a licensed practical nurse at Western State hospital in tacoma, 
Washington. For supervising the daily care of sixty men convicted of sex crimes, she was 
paid $192 a month less than the hospital’s groundskeepers and $700 a month less than 
men doing work similar to hers at Washington state prisons. convinced of the inequity 
of the state’s pay scale, peterson filed a suit claiming that she and other women were 
being discriminated against because men of similar skills and training and with similar 
responsibilities were being paid significantly more. a federal judge found Washington 
guilty of sex discrimination and ordered the state to reimburse its female employees a 
whopping $838 million in back pay.

although an appellate court later overturned that ruling, the state of Washington 
began a program intended to raise the pay for government jobs typically considered 
“women’s work.” even though the program had flaws,55 it helped raise to national promi-
nence the doctrine of comparable worth and signaled a dramatic escalation in women’s 
fight for equal employment rights.

In essence, the doctrine of comparable worth holds that women and men should 
be paid on the same scale not only for doing the same or equivalent jobs but also for 
doing different jobs involving equal skill, effort, and responsibility. advocates of com-
parable worth point to the substantial statistical evidence demonstrating that women 
are in more low-paying jobs than men. They also note the consistent relationship 
between the percentage of women in an occupation and the salary of that occupa-
tion: The more women dominate an occupation, the less it pays.56 comparable-worth 
advocates contend that women have been shunted into a small number of pink-collar 
occupations and that a biased and discriminatory wage system has kept their pay  
below that of men in occupations involving a comparable degree of skill, education, 
responsibility, and so on. For example, studies have shown that legal secretaries and 
instrument-repair technicians hold jobs with the same relative value for a company 
in terms of accountability, know-how, and problem-solving skill; yet legal secretaries, 
who are almost all women, earn an average of $9,432 less than instrument-repair tech-
nicians, who generally are men.57

as comparable-worth advocates see it, justice demands that women receive equal 
pay for doing work of comparable value. Jobs should be objectively evaluated in terms 
of the education, skills, and experience required and in terms of responsibilities, work-
ing conditions, and other relevant factors. equivalent jobs should receive equivalent 
salaries, even if discriminatory job markets would otherwise put them on different pay 
scales. Some comparable-worth advocates further argue that when women have not 

summary
Comparable worth is 
the idea that women 
and men should be 

paid on the same scale 
for doing different jobs 

if they involve 
equivalent skill, effort, 

and responsibility. 
Advocates of 

comparable worth say 
that women have been 

shunted into 
low-paying jobs, that 

they suffer from a 
discriminatory labor 

market, and that 
justice requires that 
they receive equal  
pay for doing jobs  

of equal worth. 

Proponents of 
comparable worth 

believe that women 
have been directed 

into certain 
occupations and 

held back by a 
biased wage system.
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received equivalent pay for jobs of comparable worth, justice requires that employers 
pay them reparation damages for the money they have lost. That would be expensive. 
But whether pay adjustments are retroactive or not, all comparable-worth programs 
envision adjusting the salary schedules of women upward rather than the pay of men 
downward.

Opponents of comparable worth insist that women, desiring flexible schedules and 
less taxing jobs, have freely chosen lower-paying occupations and thus are not entitled 
to any readjustment in pay scales. phyllis Schlafly, for one, calls comparable worth “basi-
cally a conspiracy theory of jobs. . . . It asserts that, first, a massive societal male con-
spiracy has segregated or ghetto-ized women into particular occupations by excluding 
them from others; and then, second, devalued the women’s job by paying them lower 
wages than other occupations held primarily by men.” She adds: “For two decades, at 
least, women have been free to go into any occupation. . . . But most women continue 
to choose traditional, rather than non-traditional, jobs. This is their own free choice. 
nobody makes them do it.”58

Others who are sympathetic to the concept of comparable worth worry about its 
implementation. how are different jobs to be evaluated and compared, they wonder. 
“how do you determine the intrinsic value of one job and then compare it to another?” 
asks linda chavez, former staff director of the commission on civil rights. She points 
out that “for 200 years, this has been done by the free marketplace. It’s as good an 
alternative as those being suggested by comparable-worth advocates. I’m not sure the 
legislative bodies or courts can do any better.”59 Job evaluation studies, however, are 
common in the public sector, and many private companies also utilize them to deter-
mine the skill, effort, responsibility, and working conditions that characterize different 
job categories and, hence, the wages appropriate to them. however, even if reasonably 
objective judgments of comparability are possible, opponents worry about the price tag: 
revising salaries could cost a medium-size company millions of dollars in increased pay 
and benefits.

advocates of comparable worth respond to those criticisms by pointing to sta-
tistical evidence demonstrating gender-linked pay inequities, as well as to the reality 
of visceral sexism in the workplace and to the thousands of cases every year involv-
ing workplace discrimination against women. They reject the idea that women end 
up in jobs that pay less than comparable jobs held by men because of their free 
choice. rather, discrimination distorts the operation of the labor market and needs 
to be corrected. Moreover, proponents of comparable worth reject the argument that 
implementing comparable worth would be prohibitively expensive. They point to 
Minnesota, which phased in a comparable-worth program over several years so the 
state incurred an expense of only about 1 percent a year. But the core of their argument 
remains an appeal to fairness and equity, which, they insist, should not be sacrificed on 
the altar of economics.

The comparable-worth issue continues to engender controversy because, as one 
commentator puts it, “The issue pits against each other two cherished american values: 
the ethics of nondiscrimination versus the free enterprise system.”60 The federal courts 
have not explicitly accepted the doctrine of comparable worth, even when they’ve ren-
dered legal decisions that seem to support it. One form of job discrimination against 
women that the courts agree about, however, is sexual harassment.

Opponents insist 
that women have 
freely chosen 
lower-paying 
occupations.

summary
Opponents of 

comparable worth 
claim that women have 

freely chosen their 
occupations and are 

not entitled to 
compensation. They 
contend that only the 

market can and should 
determine the value of 
different jobs, and that 

revising pay scales 
would be expensive.
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• • •

se x ua L  ha r assment
Sexual harassment—we hear about it all the time. In 2010, for example, hewlett-packard 
ceO Mark hurd resigned because of it, nFl quarterback Brett Favre was fined for 
obstructing an investigation into it, and comedian David letterman confessed to a pat-
tern of conduct—namely, routinely bedding the women who work for him—that at least 
borders on it. But sexual harassment is not merely a matter of a few rich and powerful 
guys misbehaving. It is a form of sexual discrimination that violates title vII of the civil 
rights act, and around 12,000 complaints of it are filed annually with the eeOc or state 
and local authorities.61 no large american corporation has escaped the issue. Indeed, 
charges of sexual harassment have cost some of them a small fortune. In the late 1990s, for 
instance, Ford paid $7.75 million and Mitsubishi $34 million to settle class-action sexual-
harassment lawsuits against them. according to the Supreme court, men as well as women 
can be victims of sexual harassment.62 The focus here is on women, however, because they 
are the ones who suffer most from it. One survey found that 21 percent of women report 
having been harassed at work and that 54 percent of them believe that supervisors are likely 
to retaliate if a subordinate rejects their romantic overtures.63

critics may find it odd that sexual harassment is viewed by the courts as a kind of 
sex discrimination. If an infatuated supervisor harasses only the female employee who is 
the object of his desire, is his misconduct really best understood as discrimination against 
women? he does not bother women in general, only this particular individual. In view-
ing sexual harassment as a violation of the 1964 civil rights act, however, the courts are 
rightly acknowledging that such behavior, and the larger social patterns that reinforce it, 
rest on male attitudes and assumptions that work against women.

accepting this viewpoint still leaves puzzles, however. assume that the infatuated 
supervisor is a woman and the employee a man. are we to interpret this situation as 
sex discrimination, considering that it does not take place against a social backdrop of 
exploitation and discrimination against men? Or imagine a bisexual employer who sexu-
ally harasses both male and female employees. Because he discriminates against neither 
sex, is there no sexual harassment?

These conceptual puzzles have to do with the law’s interpretation of sexual harassment 
as a kind of sex discrimination. practically speaking, this interpretation has benefited women 
and brought them better and fairer treatment on the job, but it clearly has its limits. legally 
speaking, the most important aspect of sexual harassment may be that it represents discrimi-
nation, but it is doubtful that discrimination is morally the worst aspect of sexual harass-
ment. Morally, there is much more to be said about the wrongness of sexual harassment.*

thE dEfinition of SExual haraSSmEnt

What exactly is sexual harassment? according to the equal employment Opportunity 
commission, sexual harassment is “unwelcome sexual advances, requests for sex-
ual favors, and other verbal or physical conduct of a sexual nature.” catherine a. 

Legally, sexual 
harassment is a form 
of discrimination. But 

that may not be the 
worst aspect of it, 
morally speaking.

*By analogy, compare the fact that often the only grounds on which the federal government can put a mur-
derer on trial is on the charge of having violated the civil rights of his or her victim. The charge of violating 
the victim’s civil rights doesn’t get to the heart of the murderer’s wrongdoing, even if it is the only legally 
relevant issue.
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MacKinnon, author of Sexual Harassment of Working Women, describes sexual harass-
ment as “sexual attention imposed on someone who is not in a position to refuse it.” alan 
K. campbell, former director of the Federal Office of personnel Management, defines it 
as “deliberate or repeated unsolicited verbal comments, gestures, or physical contact of 
a sexual nature which are unwelcome.”64 here is a more complete legal definition that 
reflects the way most courts understand sexual harassment:

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical 
conduct of a sexual nature constitute sexual harassment when (1) submission to such 
conduct is made either explicitly or implicitly a term or condition of an individual’s 
employment, (2) submission to or rejection of such conduct by an individual is used as 
the basis for employment decisions affecting such individual, or (3) such conduct has 
the purpose or effect of substantially interfering with an individual’s work perfor-
mance or creating an intimidating, hostile, or offensive working environment.

Sexual harassment divides into two types: “quid pro quo” and “hostile work environ-
ment.” The phrase quid pro quo refers to giving something in return for something else. 
Quid-pro-quo harassment occurs when a supervisor makes an employee’s employment 
opportunities conditional on the employee’s entering into a sexual relationship with, or 
granting sexual favors to, the supervisor. Sexual threats are an example—in their crudest 
form, “You’d better agree to sleep with me if you want to keep your job.” The immorality 
of such threats seems clear. In threatening harm, they are coercive and violate the rights 
of the person being threatened, certainly depriving her or him of equal treatment on the 
job. Obviously such threats can be seriously damaging, psychologically and otherwise, 
and hence are morally wrong.

Sexual offers are another species of quid-pro-quo sexual harassment: “If you sleep 
with me, I’m sure I can help you advance more quickly in the firm.” Often such offers 
harbor an implied threat, and, unlike with genuine offers, the employee may risk some-
thing by turning them down. larry May and John hughes have argued that such offers 
by a male employer to a female employee put her in a worse position than she was in 
before and are therefore coercive. even sexual offers with no hint of retaliation, they con-
tend, change the female employee’s working environment in an undesirable way.65 In the 
case of both threats and offers, the supervisor is attempting to exploit the power imbal-
ance between him and the employee.

The second kind of sexual harassment—hostile-work-environment harassment—
is broader, but it may be more important because it is so pervasive. This form of sexual 
harassment is behavior of a sexual nature that is distressing to women and interferes with 
their ability to perform on the job, even when the behavior is not an attempt to pressure 
the woman for sexual favors. Sexual innuendos; sexually explicit e-mails; leering at or 
ogling a woman; sexist remarks about women’s bodies, clothing, or sexual activities; the 
posting of pictures of nude women; raunchy office banter; and unnecessary touching, 
patting, or other physical conduct can all constitute sexual harassment. Such behavior is 
humiliating and degrading to its victim. It interferes with her peace of mind and under-
mines her work performance.

legally, a woman is not required to prove that she was psychologically damaged or 
unable to work in order to establish sexual harassment. On the other hand, an isolated 
or occasional sexist remark or innuendo does not constitute harassment. to qualify as 
harassment, the objectionable behavior must be persistent. The same holds for racial 

There are two  
types of sexual 
harassment.

summary
Sexual harassment is 

widespread. It includes 
unwelcome sexual 

advances and other 
conduct of a sexual 

nature when either (1) 
employment decisions 

are based on 
submission to it (quid 
pro quo) or (2) such 

conduct substantially 
interferes with an 
individual’s work 

performance (hostile 
work environment). 

Sexual harassment is a 
kind of discrimination 

and is illegal.
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slurs and epithets. an ethnic joke by itself does not constitute discriminatory harass-
ment, but a concerted pattern of “excessive and opprobrious” racially derogatory remarks 
and related abuse does violate the law.66

human beings are sexual creatures, and when men and women work together, there 
may be sexual undertones to their interactions. Women as well as men can appreciate, 
with the right persons and at the appropriate times, sexual references, sex-related humor, 
and physical contact with members of the opposite sex. Flirting, too, is often appreciated 
by both parties. It is not necessary that a serious and professional work environment be 
entirely free from sexuality, nor is this an achievable goal.

When, then, is behavior objectionable or offensive enough to constitute harassment? 
What one person views as innocent fun or a friendly overture may be seen as objection-
able and degrading by another. comments that one woman appreciates or enjoys may 
be distressing to another. Who can decide what is right? In the case of sexual harassment, 
who determines what is objectionable or offensive?

to answer that question, the courts ask what the hypothetical “reasonable person” 
would find offensive if the person were a woman in that situation. What matters morally, 
however, is to respect each person’s choices and wishes. even if the other women in the 
office like it when the boss gives them a little hug, it would still be wrong to hug the one 
woman who is made uncomfortable. If the behavior is unwanted—that is, if the woman 
doesn’t like it—then persisting in it is wrong. The fact that objectionable behavior must 
be persistent and repeated to be sexual harassment allows for the possibility that people 
can honestly misread coworkers’ signals or misjudge their likely response to a sexual 
innuendo, a joke, or a friendly pat. That may be excusable; what is not excusable is 
 persisting in the behavior once you know it is unwelcome.

Some lower courts have extended the concept of sexual harassment to include 
sexual favoritism, upholding the claims of women to have been discriminated against 
because the boss was sleeping not with them but with one or more other employees. That 
seems to stretch the concept of sexual harassment almost to the breaking point, because 
the rights of the complaining employee have not been violated. her employment oppor-
tunities have not been made contingent on her acquiescing to her employer’s sexual 
wishes. however, the women who entered into sexual relations with their supervisor may 
have benefited from doing so, possibly at the expense of the employee who had no such 
relationship with the boss. Moreover, such conduct by a supervisor can create a sexually 
charged work environment that interferes with the ability of other employees to do their 
job. It also reinforces beliefs that demean women and perpetuate discrimination against 
them because, in the words of one judge, “a message is conveyed that managers view 
women as sexual playthings.”67

dEaling with SExual haraSSmEnt

neither the wrongness nor the illegality of sexual harassment requires that the harassing 
conduct be by the employee’s supervisor. This is particularly relevant in hostile-work-
environment cases, in which the harassment a woman endures may come from cowork-
ers. Furthermore, companies can be held legally liable for harassing behavior by their 
employees even if they are unaware of it, especially in cases of quid-pro-quo harassment 
by supervisors. In hostile-work-environment cases, companies can escape liability if they 
can show that (1) they took reasonable steps to prevent and promptly correct sexually 

In sexual harassment 
cases, the courts 

look to what a 
reasonable person 

would find offensive. 
But what matters 

morally is to respect 
each person’s 

choices and wishes.

summary
Employees 

encountering sexually 
harassing behavior 

from coworkers should 
make it clear that the 
behavior is unwanted. 
If it persists, harassed 

employees should 
document the behavior 

and report it to the 
appropriate person  

or office in the 
organization. In the 

case of sexual threats 
or offers from 

supervisors, they 
should do this 

immediately. If internal 
channels are 

ineffective, employees 
should seek legal 

advice.
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harassing behavior and (2) the employee unreasonably failed to take advantage of the 
preventive or corrective procedures established by the company. This fact gives compa-
nies an incentive to be proactive, and many have responded by developing comprehen-
sive programs to educate employees about, and to protect them from, sexual harassment. 
legal issues aside, companies clearly have a moral obligation to provide a work environ-
ment in which employees are free from sexual harassment. They need to be alert to the 
possibility of sexual harassment, take reasonable steps to prevent it, and deal with it 
swiftly and fairly should it occur.

practically speaking, what should a female employee do if she encounters sexual 
harassment? First, she must make it clear that the behavior is unwanted. That may be 
more difficult to do than it sounds, because most of us like to please others and do not 
want to be thought to be prudes or to lack a sense of humor. The employee may wish to 
be tactful and even pleasant in rejecting behavior she finds inappropriate, especially if 
she thinks the offending party is well intentioned. But in any case, she has to make her 
feelings known clearly and unequivocally. Second, if the behavior persists, she should try 
to document it by keeping a record of what has occurred, who was involved, and when it 
happened. If others have witnessed some of the incidents, then that will help her docu-
ment her case.

Third, the employee should complain to the appropriate supervisor, sticking to the 
facts and presenting her allegations as objectively as possible. She should do this imme-
diately in the case of sexual threats or offers by supervisors. In the case of inappropriate 
behavior by coworkers, she should generally wait to see if it persists despite her having 
told the offending party that she objects. If complaining to her immediate supervisor 
does not bring quick action, then she must try whatever other channel is available to 
her in the organization—the grievance committee, for example, or the chief executive’s 
office.

Fourth, if internal complaints do not bring results, then the employee should seri-
ously consider seeing a lawyer and learning in detail what legal options are available. 
Many women try to ignore sexual harassment, but the evidence suggests that in most 
cases it continues or grows worse. When sexual threats or offers are involved, a significant 
number of victims are subject to unwarranted reprimands, increased workloads, or other 
reprisals. The employee must remember, too, that she has both a moral and a legal right 
to work in an environment free from sexual harassment.

What you should do 
if you encounter 
sexual harassment.
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points to review

•	 what	the	case	of	Notre	Dame	and	Willingham	illustrates	
(pp.	390–392)	

•	 three	defining	features	of	job	discrimination	(p.	393)

•	 four	different	forms	of	job	discrimination	(p.	393)

•	 moral	arguments	against	job	discrimination	(p.	394)

•	 statistical	evidence	of	inequality	(pp.	395–396)

•	 attitudes	that	victimize	women	like	Ezold,	Hopkins,	and	
Hishon	(pp.	396–398)

•	 how	stereotypes	can	lead	to	discrimination	(pp.	398–399)

•	 what	was	decided	in	Brown v. Board of Education	
(p.	399)

•	 what	the	Civil	Rights	Act	says	about	discrimination		
(pp.	399–400)

•	 the	difference	between	disparate	treatment	and	disparate	
impact	(p.	400)

•	 EEOC	guidelines	for	affirmative	action	programs		
(pp.	400–401)

•	 why	many	companies	believe	in	affirmative	action		
(p.	401)

•	 where	the	Supreme	Court	stands	on	affirmative	action		
(pp.	402–404)

•	 what’s	misleading	about	calling	affirmative	action	“reverse	
discrimination”	(p.	405)

•	 three	arguments	for	affirmative	action	(pp.	405–406)

•	 three	arguments	against	affirmative	action	(pp.	406–407)

•	 what	the	doctrine	of	comparable	worth	requires	employers	
to	do	(p.	408)

•	 arguments	for	and	against	comparable	worth	(pp.	408–409)

•	 what’s	puzzling	about	viewing	sexual	harassment	as	sex	
discrimination	(p.	410)

•	 two	types	of	sexual	harassment	(p.	411)

•	 who	decides	what	is	sexual	harassment	(p.	412)

•	 sexual	favoritism	as	a	possible	form	of	sexual	harassment	
(p.	412)

•	 how	companies	can	escape	legal	liability	for	hostile-	
work-environment	claims	(pp.	412–413)

•	 four	things	to	do	when	you	encounter	sexual	harassment	
(p.	413)

for further refleCtion

1.	 In	your	view,	how	pervasive	is	job	discrimination	these	days?	Have	you	or	anyone	you’ve	known	experienced	some	form	of	it?

2.	 Do	you	think	affirmative	action	programs	are	misguided,	or	are	they	justifiable	and	socially	beneficial?	Which	side	of	the	
comparable-worth	issue	are	you	on?

3.	 What	explains	sexual	harassment?	

s t u D y  c o r n e r
key terms anD ConCepts

affirmative	action	programs
Bakke v. Regents of the 

University of California 
Brown v. Board of Education
Civil	Rights	Act	of	1964
comparable	worth

Equal	Employment	Opportunity	
Commission	(EEOC)

disparate	impact
disparate	treatment
hostile-work-environment	

harassment

job	discrimination
pink-collar	occupations
quid-pro-quo		

harassment
sexual	favoritism
sexual	harassment
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Case 11.1

minority set-asides

riChmonD, virginia, the former Capital 

of the Confederacy, is not the sort of place one would 
normally associate with controversial efforts at affirmative 
action. But aware of its legacy of racial discrimination and 
wanting to do something about it, the Richmond City Council 
adopted what it called the Minority Business Utilization 
Plan—a plan that eventually brought it before the U.S. 
Supreme Court.

The plan, which the council adopted by a 5-to-2 vote 
after a public hearing, required contractors to whom the 
city awarded construction contracts to subcontract at least 
30 percent of the dollar amount of their contracts to 
Minority Business Enterprises (MBEs). A business was 
defined as an MBE if minority group members controlled at 
least 51 percent of it, and a minority-owned business from 
anywhere in the United States could qualify as an MBE sub-
contractor. (The 30 percent set-aside did not apply to con-
struction contracts awarded to minority contractors in the 
first place.)

Proponents of the set-aside provision relied on a study that 
indicated that whereas the general population of Richmond 
was 50 percent African American, only 0.67 percent of the 
city’s construction contracts had been awarded to minority 
businesses. Council member Marsh, a proponent of the ordi-
nance, made the following statement:

I have been practicing law in this community 
since 1961, and I am familiar with the practices 
in the construction industry in this area, in the 
state, and around the nation. And I can say with-
out equivocation, that the general conduct of the 
construction industry . . . is one in which race 
discrimination and exclusion on the basis of race 
is widespread.

Opponents questioned both the wisdom and the legality  
of the ordinance. They argued that the disparity between 
minorities in the population of Richmond and the low number 
of contracts awarded to MBEs did not prove racial discrimina-
tion in the construction industry. They also questioned 
whether there were enough MBEs in the Richmond area to 
satisfy the 30 percent requirement.

The city’s plan was in effect for five years. During that time, 
it was challenged in the courts. A federal district court upheld 
the set-aside ordinance, stating that the city council’s “findings 
[were] sufficient to ensure that, in adopting the Plan, it was 
remedying the present effects of past discrimination in the 
construction industry.” However, the case was appealed to the 
Supreme Court, which ruled in City of Richmond v. Croson that 
the Richmond plan was in violation of the equal protection 
clause of the Fourteenth Amendment.68 In delivering the opin-
ion of the majority of the Court, Justice Sandra Day O’Connor 
argued that Richmond had not supported its plan with sufficient 
evidence of past discrimination in the city’s construction 
industry:

A generalized assertion that there has been past dis-
crimination in an entire industry provides no guid-
ance for a legislative body to determine the precise 
scope of the injury it seeks to remedy. It “has no logi-
cal stopping point.” . . . “Relief” for such an ill-defined 
wrong could extend until the percentage of public 
contracts awarded to MBEs in Richmond mirrored 
the percentage of minorities in the population as a 
whole.

[The City of Richmond] argues that it is attempting 
to remedy various forms of past discrimination 
that are alleged to be responsible for the small 
number of minority businesses in the local 
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 contracting industry. . . . While there is no doubt 
that the sorry history of both private and public 
discrimination in this country has contributed to a 
lack of opportunities for black entrepreneurs, this 
observation, standing alone, cannot justify a rigid 
quota in the awarding of public contracts in 
Richmond, Virginia. Like the claim that discrimina-
tion in primary and secondary schooling justifies a 
rigid racial preference in medical school admis-
sions, an amorphous claim that there has been 
past discrimination cannot justify the use of an 
unyielding racial quota.

It is sheer speculation how many minority firms 
there would be in Richmond absent past societal 
discrimination, just as it was sheer speculation 
how many minority medical students would have 
been admitted to the medical school at Davis 
absent past discrimination in educational opportu-
nities. Defining these sorts of injuries as “identified 
discrimination” would give local governments 
license to create a patchwork of racial preferences 
based on statistical generalizations about any par-
ticular field of endeavor.

These defects are readily apparent in this case. The 
30% quota cannot in any realistic sense be tied to 
any injury suffered by anyone. . . .

In sum, none of the evidence presented by the city 
points to any identified discrimination in the Richmond 
construction industry. We, therefore, hold that the city 
has failed to demonstrate a compelling interest in 
apportioning public contracting opportunities on the 
basis of race. To accept Richmond’s claim that past 
societal discrimination alone can serve as the basis for 
rigid racial preference would be to open the door to 
competing claims for “remedial relief” for every disad-
vantaged group. The dream of a Nation of equal citi-
zens in a society where race is irrelevant to personal 
opportunity and achievement would be lost in a mosaic 
of shifting preferences based on inherently unmeasur-
able claims of past wrongs. . . . We think such a result 
would be contrary to both the letter and spirit of a 
constit utional provision whose central command is 
equality.

But the Court’s decision was not unanimous, and Justice 
Thurgood Marshall was joined by Justices William Brennan 

and Harry Blackmun in dissenting vigorously to the opinion of 
the majority. Justice Marshall wrote:

The essence of the majority’s position is that 
Richmond has failed to . . . prove that past discrimi-
nation has impeded minorities from joining or par-
ticipating fully in Richmond’s construction 
contracting industry. I find deep irony in second-
guessing Richmond’s judgment on this point. As 
much as any municipality in the United States, 
Richmond knows what racial discrimination is; a 
century of decisions by this and other federal courts 
has richly documented the city’s disgraceful history 
of public and private racial discrimination. In any 
event, the Richmond City Council has supported its 
determination that minorities have been wrongly 
excluded from local construction contracting. Its 
proof includes statistics showing that minority-
owned businesses have received virtually no city 
contracting dollars; . . . testimony by municipal offi-
cials that discrimination has been widespread in 
the local construction industry; and . . . federal 
studies . . . which showed that pervasive discrimi-
nation in the Nation’s tight-knit construction indus-
try had operated to exclude minorities from public 
contracting. These are precisely the types of statis-
tical and testimonial evidence which, until today, 
this Court has credited in cases approving of race-
conscious measures designed to remedy past 
discrimination.

DisCussion Questions

1.	 What was the Richmond City Council trying to accom-
plish with its Minority Business Utilization Plan? If you had 
been a member of the council, would you have voted for 
the plan?

2.	 What are the pros and cons of a minority set-aside plan 
like Richmond’s? Will it have good consequences? Does 
it infringe on anyone’s rights? What conflicting moral 
principles, ideals, and values are at stake?

3.	 Do you believe that there was sufficient evidence of racial 
discrimination to justify the city’s plan? Who is right about 
this—Justice O’Connor or Justice Marshall?
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4.	 Justice O’Connor and the majority of the Court seem to 
believe that there must be some specific, identifiable 
individuals who have been discriminated against before 
race-conscious measures can be adopted to remedy 
past discrimination. Do you agree that affirmative action 
measures must meet this standard?

5.	 In light of the fact that no federal statute specifically bars 
racial discrimination in private domestic commercial 
transactions between two business firms, and given the 

evidence that racism is an obstacle to African-American 
business success,69 what obligation, if any, does state, 
local, or federal government have to assist minority-
owned companies?

6.	 What measures could Richmond have taken that would 
have increased opportunities for minority business but 
would not have involved racial quotas? Would such 
measures be as effective as the original plan?

Case 11.2

hoop Dreams

in BasketBall, talent plus harD work 

equals success. That’s an equation that holds true for women 
as well as men, and in recent years, dedicated female ath-
letes have raised women’s basketball to new heights and 
won the allegiance of many new fans.70

But what about their coaches? Do any obstacles stand 
between them and their dreams? Marianne Stanley didn’t 
think so when she began coaching women’s basketball for 
the University of Southern California, where she earned 
$64,000 a year—a fair sum, one might think, but less than 
half that of her counterpart, George Raveling, who coached 
the men’s team. True, Raveling had been coaching for thirty-
one years, had been an assistant on the U.S. Olympic team, 
and was twice named coach of the year. But Stanley was no 
slouch. She had been a head coach for sixteen years and won 
three national championships. In her last two years at USC, 
she had win-loss records of 23–8 and 22–7, which com-
pared favorably with Raveling’s 19–10 and 24–6.

So when her initial four-year contract expired, Marianne 
Stanley sought pay parity with Raveling. Stanley knew that 
Raveling was also earning tens of thousands of dollars in 
perks, but she was willing to overlook that and settle for an 
equal base salary of $135,000. Instead, USC offered Stanley 
a three-year contract starting at $88,000 and increasing to 
$100,000. When she rejected that offer, USC countered with 
a one-year contract for $96,000. Stanley declined the offer 
and left USC, her hoop dreams diminished, although she later 
began coaching at UC Berkeley, where her salary was equiva-
lent to that of the men’s coach.

For his part, George Raveling didn’t mind Stanley’s mak-
ing as much money as he did. But he understood why USC 
paid him more. He was, after all, a hot property, and if USC 
was going to prevent his being lured away by some other 
university trying to boost its basketball program, then it had to 
pay him a high salary. By contrast, Marianne Stanley didn’t 
have any other job offers.
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Too bad, one might say, but that’s how the market works 
in a capitalist society. But what if the market itself is discrimi-
natory? Defenders of comparable worth argue that it is and 
that coaches like Stanley can’t negotiate for comparable sal-
aries because women’s basketball isn’t valued as highly as 
men’s. And it’s college administrators, they argue, who are to 
blame for that. As one feminist puts it:

The women didn’t get the advertising and marketing 
dollars. They didn’t get the PR. Then when fans 
weren’t showing up, the TV stations weren’t carrying 
the games and other universities weren’t fighting 
over the best coaches, administrators told the 
women that, because they and their sport didn’t 
draw as much attention as men, they shouldn’t be 
paid as much.

In response, defenders of USC deny that it or any other 
university is responsible for the fact that men’s sports are big 
revenue earners and women’s are not. The higher pay for 
those who coach men simply reflects that social and cultural 
reality, which is something college administrators have no 
control over. If someone like Marianne Stanley wants to enter 
the big leagues, then she should coach men.

update

Sadly, sometimes even those who have fought against dis-
crimination can discriminate against others. Just a few years 
after Marianne Stanley assumed her head coaching position 
at UC Berkeley, one of the assistant coaches, Sharrona 
Alexander, filed suit against the university, alleging that 
Stanley told her to get an abortion or lose her job. Stanley 
denied the abortion allegation, but admitted that she did ask 
Alexander to resign because of her pregnancy. Either way, a 
champion of women’s rights was guilty of trampling on some-
one else’s hoop dreams. Ironically, Stanley herself played 
college basketball when she was pregnant (returning to prac-
tice eleven days after her daughter was born) and went on, 
single and with a toddler, to coach Old Dominion University to 

three national championships. Moreover, some sports com-
mentators believe that, far from being a handicap, mother-
hood can give a coach an edge in recruiting because the 
parents of prospective recruits prefer their daughters to be 
coached by women who, when they say that they treat their 
teams as family, know what they are talking about. In addi-
tion, Arizona State coach Charli Turner Thorne says, because 
“you’re taking young ladies at a very formative time, you have 
to play the parent role.” She adds, “There’s absolutely no 
doubt [motherhood] makes me a better coach.”

DisCussion Questions

1.	 The doctrine of comparable worth holds that men and 
women should be paid the same wage for doing jobs 
of equal skill, effort, and responsibility. Were Marianne 
Stanley and George Raveling doing work of comparable 
value?

2.	 Was Stanley treated unfairly or in some way discriminated 
against? Should USC have offered to pay her more?

3.	 Why do sports played by men tend to be more popu-
lar and generate more revenue than sports played by 
women? Are female athletes—and their coaches— 
disadvantaged? Are they discriminated against? If so, who 
is responsible for this discrimination, and do colleges and 
universities have an obligation to do something about it?

4.	 Should universities like USC base their coaching salaries 
entirely on market considerations? Or should they pay 
the coaches of men’s and women’s sports comparable 
salaries based on experience, skill, and performance?

5.	 Respond to the argument that because men are free to 
coach women’s teams and women to coach men’s teams, 
there is nothing discriminatory in the fact that one job 
pays more than the other.

6.	 Was Sharrona Alexander’s pregnancy likely to have 
adversely affected her coaching performance? If so, was 
Marianne Stanley wrong to ask her to resign? How should 
Stanley have handled the situation?
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having spearheaDeD the women’s Cause on 

behalf of equal pay for jobs of equal value, Phyllis Warren 
was elated when the board decided to readjust salaries. Its 
decision meant Phyllis and the other women employed by 
the manufacturing firm would receive pay equivalent to men 
doing work of comparable worth. But in a larger sense it con-
stituted an admission of guilt by the board, acknowledgment 
of a history blemished by implicit sexual discrimination.

In the euphoria that followed the board’s decision, neither 
Phyllis nor any of the other activists thought much about the 
implied admission of female exploitation. But some weeks 
later, Herm Leggett, a sales dispatcher, half-jokingly sug-
gested to Phyllis over lunch that she shouldn’t stop with equal 
pay now. Phyllis asked Herm what he meant.

“Back pay,” Herm said without hesitation. “If they’re re -
adjusting salaries for women,” he explained, “they obviously 
know that salaries are out of line and have been for some 
time.” Then he asked her pointedly, “How long you been here, 
Phyl?” Eleven years, she told him. “If those statistics you folks 
were passing around last month are accurate,” Herm said, 
“then I’d say you’ve been losing about $2,000 a year, or 
$22,000 over eleven years.” Then he added with a laugh, 
“Not counting interest, of course.”

“Why not?” Phyllis thought. Why shouldn’t she and other 
women who’d suffered past inequities be reimbursed?

That night Phyllis called a few of the other women and 
suggested that they press the board for back pay. Some said 
they were satisfied and didn’t think they should force the 
issue. Others thought the firm had been fair in readjusting the 
salary schedule, and they were willing to let bygones be 
bygones. Still others thought that any further efforts might, in 
fact, roll back the board’s favorable decision. Yet a nucleus 

agreed that workers who had been unfairly treated in the past 
ought to receive compensation. They decided, however, that 
because their ranks were divided, they shouldn’t wage as 
intense an in-house campaign as previously but instead take 
the issue directly to the board, while it might still be inhaling 
deeply the fresh air of social responsibility.

The following Wednesday, Phyllis and four other women 
presented their case to the board, intentionally giving the 
impression that they enjoyed as much support from other 
workers as they had the last time they appeared before it. 
Although this wasn’t true, Phyllis suggested it as an effective 
strategic ploy.

Phyllis’s presentation had hardly ended when board mem-
bers began making their feelings known. One called her proposal 
“industrial blackmail.” “No sooner do we try to right an injustice,” 
he said testily, “than you take our good faith and threaten to beat 
us over the head with it unless we comply with your request.”

Another member just as vigorously argued that the cur-
rent board couldn’t be held accountable for the actions, poli-
cies, and decisions of previous boards. “Sure,” he said, “we’re 
empowered to alter policies as we see fit and as conditions 
change to chart new directions. And we’ve done that. But to 
expect us to bear the full financial liability of decisions we 
never made is totally unrealistic—and unfair.”

Still another member wondered where it would all end. “If 
we agree,” he asked, “will you then suggest we should track 
down all those women who ever worked for us and provide 
them compensation?” Phyllis said no, but the board should 
readjust retirement benefits for those affected.

At this point the board asked Phyllis if she had any idea 
what her proposal would cost the firm. “Whatever it is, it’s a 
small price to pay for righting wrong,” she said firmly.

Case 11.3

raising the ante
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“But is it a small price to pay for severely damaging our 
profit picture?” one of the members asked. Then he added, “I 
needn’t remind you that our profit outlook directly affects 
what we can offer our current employees in terms of salary 
and fringe benefits. It directly affects our ability to revise our 
salary schedule.” Finally, he asked Phyllis whether she’d 
accept the board’s reducing everyone’s current compensa-
tion to meet what Phyllis termed the board’s “obligation to  
the past.”

Despite its decided opposition to Phyllis’s proposal, the 
board agreed to consider it and render a decision at its next 
meeting. As a final broadside, Phyllis hinted that, if the board 
didn’t comply with the committee’s request, the committee 
was prepared to pursue legal action.

DisCussion Questions

1.	 If you were a board member, how would you vote? 
Why?

2.	 What moral principles are involved in this case?

3.	 Do you think Phyllis Warren was unfair in taking advantage 
of the board’s implied admission of salary discrimination 
on the basis of sex? Why or why not?

4.	 Do you think Phyllis was wrong in giving the board the 
impression that her proposal enjoyed broad support?  
Why or why not?

5.	 If the board rejects the committee’s request, do you 
think the committee ought to sue? Give reasons.

in the Case of Vinson V. TayloR, hearD 

before the federal district court for the District of Columbia, 
Mechelle Vinson alleged that Sidney Taylor, her supervisor at 
Capital City Federal Savings and Loan, had sexually harassed 
her.71 But the facts of the case were contested.

In court Vinson testified that about a year after she began 
working at the bank, Taylor asked her to have sexual rela-
tions with him. She claimed that Taylor said she “owed” him 
because he had obtained the job for her. Although she 
turned down Taylor at first, she eventually became involved 

with him. She and Taylor engaged in sexual relations, she 
said, both during and after business hours, in the remaining 
three years she worked at the bank. The encounters included 
intercourse in a bank vault and in a storage area in the bank 
basement. Vinson also testified that Taylor often actually 
“assaulted or raped” her. She contended that she was forced 
to submit to Taylor or jeopardize her employment.

Taylor, for his part, denied the allegations. He testified that 
he had never had sex with Vinson. On the contrary, he alleged 
that Vinson had made advances toward him and that he had 

Case 11.4

Consenting to sexual harassment
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declined them. He contended that Vinson had brought the 
charges against him to “get even” because of a work-related 
dispute.

In its ruling on the case, the court held that if Vinson and 
Taylor had engaged in a sexual relationship, that relationship 
was voluntary on the part of Vinson and was not employment 
related. The court also held that Capital City Federal Savings 
and Loan did not have “notice” of the alleged harassment and 
was therefore not liable. Although Taylor was Vinson’s super-
visor, the court reasoned that notice to him was not notice to 
the bank.

Vinson appealed the case, and the Court of Appeals held 
that the district court had erred in three ways. First, the dis-
trict court had overlooked the fact that there are two possi-
ble kinds of sexual harassment. Writing for the majority, 
Chief Judge Spottswood Robinson distinguished cases in 
which the victim’s continued employment or promotion is 

conditioned on giving in to sexual demands and those cases 
in which the victim must tolerate a “substantially discrimi-
natory work environment.” The lower court had failed to 
consider whether Vinson’s case involved harassment of  
the second kind.

Second, the higher court also overruled the district 
court’s finding that because Vinson voluntarily engaged in 
a sexual relationship with Taylor, she was not a victim of 
sexual harassment. Voluntariness on Vinson’s part had 
“no bearing,” the judge wrote, on “whether Taylor made 
Vinson’s toleration of sexual harassment a condition of 
her employment.” Third, the Court of Appeals held that 
any discriminatory activity by a supervisor is attributable 
to the employer, regardless of whether the employer had 
specific notice.

In his dissent to the decision by the Court of Appeals, Judge 
Robert Bork rejected the majority’s claim that  “voluntariness”  

in the movie North Country, Charlize theron plays a character who has no choice but to take on a miner’s job in order to 
survive as the mother of two. Confronted with unrelenting verbal and physical abuse at the hands of her male coworkers, she 
fights back and ultimately wins a sexual harassment lawsuit.
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did not automatically rule out harassment. He argued that this 
position would have the result of depriving the accused per-
son of any defense, because he could no longer establish that 
the supposed victim was really “a willing participant.” Judge 
Bork contended further that an employer should not be held 
vicariously liable for a supervisor’s acts that it didn’t know 
about.

Eventually the case arrived at the U.S. Supreme Court, 
which upheld the majority verdict of the Court of Appeals, stat-
ing that:

[T]he fact that sex-related conduct was “voluntary,” 
in the sense that the complainant was not forced to 
participate against her will, is not a defense to a 
sexual harassment suit brought under Title VII. The 
gravamen of any sexual harassment claim is that 
the alleged sexual advances were “unwelcome.”. . . 
The correct inquiry is whether respondent by her 
conduct indicated that the alleged sexual advances 
were unwelcome, not whether her actual participa-
tion in sexual intercourse was voluntary.

The Court, however, rejected the Court of Appeals’s 
 position that employers are strictly liable for the acts of their 
supervisors, regardless of the particular circumstances.72

DisCussion Questions

1.	 According to her own testimony, Vinson acquiesced to 
Taylor’s sexual demands. In this sense her behavior 

was “voluntary.” Does the voluntariness of her behavior 
mean that she had “consented” to Taylor’s advances? 
Does it mean that they were “welcome”? Do you agree 
that Vinson’s acquiescence shows there was no sexual 
harassment? Which court was right about this? Defend 
your position.

2.	 In your opinion, under what circumstances would 
acquiescence be a defense to charges of sexual 
harassment? When would it not be a defense? 
Can you formulate a general rule for deciding such 
cases?

3.	 Assuming the truth of Vinson’s version of the 
case, do you think her employer, Capital City 
Federal Savings and Loan, should be held liable 
for sexual harassment it was not aware of? Should 
the employer have been aware of it? Does the fact 
that Taylor was a supervisor make a difference? 
In general, when should an employer be liable for 
harassment?

4.	 What steps do you think Vinson should have taken when 
Taylor first pressed her for sex? Should she be blamed for 
having given in to him? Assuming that there was sexual 
harassment despite her acquiescence, does her going 
along with Taylor make her partly responsible or mitigate 
Taylor’s wrongdoing?

5.	 In court, Vinson’s allegations were countered by 
Taylor’s version of the facts. Will there always be a 
“your word against mine” problem in sexual harass-
ment cases? What could Vinson have done to 
strengthen her case?
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sCEnE: a ConferenCe room of a BranCh offiCe 

of Allied Products, Inc., where Tom, Frank, and Alice have been inter-
viewing college students for summer internships.

Tom: Did you see that last candidate? Jeez, was he 
sorry looking.

Frank: Too ugly to work here, that’s for sure. And 
those thick glasses didn’t help. Still, he wasn’t as 
ugly as that young woman you hired last summer. 
What was her name . . . Allison? Boy, she was enor-
mous! And remember that hair of hers? It wasn’t 
surprising we had to let her go.

Alice: Come on, Frank. Don’t be so hung up on 
looks. That last guy seemed to know his stuff, and he 
certainly was enthusiastic about working for Allied.

Frank: Hey, don’t get me wrong, Alice. I know you 
don’t have to be beautiful to work for Allied—after all, 
look at Tom here. Still, with a face like that guy’s, you 
got to wonder.

Tom: Wisecracks aside, Alice, Frank’s got a point. 
Studies show that it’s natural for people to discrimi-
nate on the basis of looks. I’ve read that even babies 
will look at a pretty face longer than an ugly face.

Alice: I know that. Studies also show that people 
attribute positive characteristics to people they find 
attractive and that they treat unattractive people 
worse than other people in lots of ways. For exam-
ple, strangers are less likely to do small favors for 
unattractive people than they are for attractive peo-
ple, and even parents and teachers have lower 

expectations for ugly, fat, or odd-looking children. 
Attractive people also earn more money than aver-
age-looking people. So what this really boils down 
to is implicit discrimination.

Tom: That’s what I’m saying. It’s natural. Besides, it’s 
not illegal to discriminate on the basis of appearance.

Frank: That’s right. You wouldn’t want us to hire 
somebody with green hair and rings in his nose and 
put him out at the front desk, would you? This is a 
business, not a freak show.

Alice: Hey, slow down, guys. First, it may be natural 
and it may even be legal to favor good-looking peo-
ple, but that doesn’t make it right. And second, I’m 
not talking about grooming or dress. It’s your choice 
to dye your hair and decorate your face, and if you 
don’t fit in because of that, that’s your fault. But the 
guy we talked to today didn’t choose to be ugly, so 
why hold it against him?

Frank: I suppose next you’ll be telling us that we 
should have kept Allison on last summer just because 
she was fat.

Alice: No, I’m not saying you have to give preferen-
tial treatment to overweight people. But I think that 
nobody in the office cut her any slack. If she’d been 
normal size, things would have worked out okay, but 
people took one look at her and prejudged her to be a 
loser. You know, Frank, some courts have held that 
discrimination against the obese violates the Americans 
with Disabilities Act.

Case 11.5

facial Discrimination
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Tom: That’s only if it’s a medical condition.

Frank: Yeah, Allison’s only problem was that she 
liked to eat.

Alice: You don’t know that. You don’t know 
 anything about her.

Frank: I suppose her hair was a medical condi-
tion, too.

Tom: Okay, you two, take it easy. Seriously, 
though, Alice, a number of our interns have to 
interact with the public, and people can be put off 
by having to deal with ugly people, fat people, or 
even very short people. So why aren’t an employ-
ee’s looks a job-relevant issue?

Alice: No, I think that as long as the person is 
clean and well groomed, then the public shouldn’t 
be put off by having to deal with someone who is 
unattractive or unusual looking. It’s unreasonable.

Tom: That’s what you say. But what if the public is 
“unreasonable”? What if they prefer companies with 
attractive or at least normal-looking employees?

Alice: It’s still irrelevant. It’s the same as if a com-
pany had customers who didn’t like dealing with 
blacks. That’s no reason for it not to hire blacks.

Tom: Yeah, I can see that.

Frank: Okay, but what about this ugly guy? Do 
we have to offer him an internship?

DisCussion Questions

1.	 How	frequently	are	people	discriminated	against	on	
the	basis	of	their	looks?	Is	it	a	serious	problem	in	job	
situations?	What	about	the	fact	that	students	give	
higher	instructional	rankings	to	attractive	
professors?73

2.	 Assess	the	argument	that	there	is	nothing	wrong	with	
“facial	discrimination”—that	it	simply	reflects	the	fact	
that	human	beings	are	naturally	attracted	to,	or	
repelled	by,	other	human	beings	on	the	basis	of	their	
physical	characteristics.

3.	 Under	what	circumstances	is	physical	attractiveness	
a	job-related	employment	criterion?	Is	it	relevant	to	
being	a	salesperson,	a	flight	attendant,	or	a	
receptionist?

4.	 What	arguments	can	be	given	for	and	against	a	law	
preventing	job	discrimination	on	the	basis	of	
immutable	aspects	of	one’s	appearance?

5.	 Assess	the	argument	that	because	fat,	ugly,	or	
strange-looking	people	have	it	tougher	throughout	
their	lives	than	do	attractive	people,	we	should	give	
them	preferential	treatment	whenever	we	can—for	
example,	in	job	situations—to	make	up	for	the	
disadvantages	they’ve	suffered	and	to	help	level	the	
playing	field.

6.	 Are	businesses	morally	obligated	to	try	to	prevent	or	
reduce	appearance	discrimination	in	the	workplace?	
What	steps	can	they	take?
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David Callahan, The Cheating Culture (Orlando, Fla.: Harcourt, 2004), argues 
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ed. (New York: McGraw-Hill, 2009), and Louis p. pojman, How Should I 
Live? (Belmont, Calif.: Wadsworth, 2005), are excellent, clear introductions.
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Moral reasoning
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Joel rudinow and Vincent Barry, Invitation to Critical Thinking, 6th 
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assessment.

Business and Morality
Both richard t. De George, Business Ethics, 7th ed. (New York: Macmillan, 

2009), and Manuel G. Velasquez, Business Ethics, 6th ed. (Upper Saddle 
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succinct book, Business Ethics and Ethical Business (New York: Oxford 
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Werhane and r. edward Freeman (Malden, Mass.: Blackwell, 2005), and 
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traps that cause unethical conduct.
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Business Ethics.

Chapter 2
tom L. Beauchamp, Philosophical Ethics, 3rd ed. (New York: McGraw-Hill, 

2001), is an introductory text with selected readings covering classical 
ethical theories, rights, and the nature of morality.

heimir Geirsson and Margaret r. holmgren, eds., Ethical Theory: A Concise 
Anthology, 2nd ed. (Peterborough, Ontario: Broadview, 2010); Judith a. 
Boss, ed., Perspectives on Ethics, 2nd ed. (New York: McGraw-Hill, 2003); 
and Mark timmons, ed., Conduct and Character, 6th ed. (Belmont, Calif.: 
Wadsworth, 2011), provide good selections of readings on egoism, relativ-
ism, utilitarianism, Kantianism, and other normative theories.

Bernard Gert, Common Morality: Deciding What to Do (New York: Oxford 
University Press, 2004), provides a lucid account of the moral system that 
implicitly guides thoughtful people’s everyday moral decisions.

hugh LaFollette, ed., The Blackwell Guide to Ethical Theory (Oxford: Blackwell, 
2000), and peter Singer, ed., A Companion to Ethics (Oxford: Blackwell, 
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William h. Shaw, Contemporary Ethics: Taking Account of Utilitarianism (Oxford: 
Blackwell, 1999), sympathetically examines the utilitarian approach to 
ethics.

Jeffrey D. Smith, ed., Normative Theory and Business Ethics (Lanham, Md.: 
Rowman & Littlefield, 2009), is a useful collection probing the normative 
foundations of business ethics from various theoretical perspectives.

Mark timmons, Moral Theory: An Introduction (Lanham, Md.: Rowman & 
Littlefield, 2002), provides a clear and accessible survey of all the major 
moral theories.

Chapter 3
John arthur and William h. Shaw, eds., Justice and Economic Distribution, 

2nd ed. (Englewood Cliffs, N.J.: Prentice Hall, 1991), contains substantial 
extracts from Rawls’s A Theory of Justice and Nozick’s Anarchy, State, and 
Utopia, contemporary presentations of the utilitarian approach to economic 
justice, and various other essays on the topic.

Joel Feinberg, Social Philosophy (Englewood Cliffs, N.J.: Prentice Hall, 1973), 
chapter 7, discusses the different types of justice and injustice.

Stephen holmes and Cass r. Sunstein, The Cost of Rights: Why Liberty 
Depends on Taxes (New York: Norton, 1999), argues that because all legally 
enforceable rights cost money, freedom is not violated by a government 
that taxes and spends but requires it.

John Isbister, Capitalism and Justice: Envisioning Social and Economic 
Fairness (Bloomfield, Conn.: Kumarian Press, 2001), discusses in a read-
able but thoughtful way a number of questions of justice in the real world, 
such as income distribution, taxation, welfare, and foreign aid.

David Cay Johnston, Perfectly Legal (New York: Penguin, 2003), argues that 
our tax system has been corrupted to favor the rich and powerful at the 
expense of the vast majority.

Will Kymlicka, Contemporary Political Philosophy, 2nd ed. (Oxford: Oxford 
University Press, 2001), covers the major schools of contemporary political 
thought and their competing views of justice and community.

Jeffrey Moriarty, “Do CEOs Get Paid Too Much?,” Business Ethics Quarterly 
15 (April 2005), argues that they do, according to the leading theories of 
justice in wages.

Liam Murphy and thomas Nagel, The Myth of Ownership: Taxes and Justice 
(New York: Oxford University Press, 2002), explores the justice of different 
tax policies in the light of contemporary moral and political philosophy.

David K. Shipler, The Working Poor: Invisible in America (New York: Random 
House, 2004), and Barbara ehrenreich, Nickel and Dimed: On (Not) 
Getting By in America (New York: Henry Holt, 2001), are two vivid accounts 
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their heads above water.

richard Wilkenson and Kate pickett, The Spirit Level: Why Greater Equality 
Makes Societies Stronger (New York: Bloomsburg, 2009), argue that socie-
ties with greater economic equality have fewer social problems and greater 
well-being.

425

43075_read_ptg01_hr_425-428.indd   425 8/11/12   5:18 AM

Downloaded 4/18/2015 by William Hartzfeld, william.hartzfeld@gmail.com



426	 SuggeStionS	for	further	reading

thomas M. Jones, andrew C. Wicks, and r. edward Freeman, “Stakeholder 
Theory: The State of the Art,” in Norman E. Bowie, ed., The Blackwell Guide 
to Business Ethics (Malden, Mass.: Blackwell, 2002), discusses one influ-
ential way of thinking about the obligations of managers to stockholders 
and other stakeholders.

Steve May, George Cheney, and Juliet roper, eds., The Debate over 
Corporate Social Responsibility (New York: Oxford University Press, 2007), 
and andrew Crane, abagail McWilliams, et al., eds., The Oxford 
Handbook of Corporate Social Responsibility (New York: Oxford University 
Press, 2008), are advanced collections of essays by business theorists and 
social scientists.

John Micklethwait and adrian Wooldridge, The Company: A Short History 
of a Revolutionary Idea (New York: Modern Library, 2003), is a readable, 
well-informed history of the corporation from its earliest beginnings to 
recent scandals.

David e. Schrader, “The Oddness of Corporate Ownership,” Journal of Social 
Philosophy 27 (Fall 1996), argues that stockholders do not own the 
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David Vogel, The Market for Virtue: The Potential and Limits of Corporate Social 
Responsibility (Washington, D.C.: Brookings Institution, 2005), provides 
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social responsibility movement.
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Chapter 6
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Ethics 1 (February 1982); John Waide, “The Making of Self and World in 
Advertising,” Journal of Business Ethics 6 (February 1987); roger Crisp, 
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Business Ethics 6 (July 1987); richard L. Lippke, “Advertising and the 
Social Conditions of Autonomy,” Business and Professional Ethics Journal 8 
(Winter 1989); and andrew Gustafson, “Advertising’s Impact on Morality 
in Society: Influencing Habits and Desires of Consumers,” Business and 
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David M. holley, “A Moral Evaluation of Sales Practices,” Business and Profes
sional Ethics Journal 5 (Fall 1987), is a seminal discussion of the ethics 
of sales. Holley revisits the subject in “Information Disclosure in Sales,” 
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Critique,” Business Ethics Quarterly 12 (January 2002).

peter Katel, “Consumer Safety: Do Government Regulations Need More 
Power?,” in Issues for Debate in Corporate Social Responsibility: Selections 
from CQ Researcher (Thousand Oaks, Calif.: SAGE, 2010), is an informa-
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patrick e. Murphy, Gene r. Laczniak, Norman e. Bowie, and thomas a. 
Klein, Ethical Marketing (Upper Saddle River, N.J.: Prentice Hall, 2005), 
and George G. Brenkert, Marketing Ethics (New York: Wiley Blackwell, 
2008), survey a wide range of issues in marketing ethics, including 
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and pricing, and sales.

Juliet Schor, Born to Buy: The Commercialized Child and the New Consumer 
Culture (New York: Simon & Schuster, 2005), is a well-researched critique 
of the ruthless targeting of children by advertisers and of their induction 
into consumerism.

edward Spence and Brett Van heekeren, Advertising Ethics (Upper Saddle 
River, N.J.: Prentice Hall, 2005), is a succinct and stimulating discussion of, 
among other issues, truth in advertising, endorsements and testimonials, 
targeted advertising, and stereotyping.

Chapter 4
William J. Baumol, robert e. Litan, and Carl J. Schramm, Good Capitalism, 

Bad Capitalism, and the Economics of Growth and Prosperity (New 
Haven, Conn.: Yale University Press, 2007), distinguishes four differ-
ent forms of contemporary capitalism, focusing on the essential role of 
entrepreneurship.

John Douglas Bishop, ed., Ethics and Capitalism (Toronto: University of Toronto 
Press, 2000), is a collection of thought-provoking essays. Bishop’s own 
contribution to the volume, “Ethics and Capitalism: A Guide to the Issues,” 
is a valuable survey of the nature of capitalism and the key ethical issues 
it gives rise to.

todd G. Buchholz, New Ideas from Dead Economists, rev. ed. (New York: 
Penguin, 2007), and randy Charles epping, The 21st Century 
Economy: A Beginner’s Guide (New York: Vintage, 2009), are balanced 
and readable guides to modern economic thought applied to today’s 
economy.

tibor r. Machan, ed., The Main Debate: Communism versus Capitalism (New 
York: Random House, 1986), is a collection of accessible essays that 
debate the relative merits of capitalism and socialism.

robert B. reich, Supercapitalism: The Transformation of Business, Democracy, 
and Everyday Life (New York: Knopf, 2007), is a well-written analysis of 
contemporary American capitalism, its clash with democracy, and prob-
lems our society faces.

Nouriel roubini and Stephen Mihm, Crisis Economics: A Crash Course in the 
Future (New York: Penguin, 2010), is a lucid account of the causes and 
consequences of the 2008 meltdown.

David Schweickart, After Capitalism (Lanham, Md.: Rowman & Littlefield, 
2002), is an argument for worker control socialism.

Joseph e. Stiglitz, Making Globalization Work (New York: Norton, 2006), is the 
Nobel Prize–winning economist’s analysis of globalization and his propos-
als for making it work better for both the developed and the developing 
worlds.

“The Visible Hand: A Special Report on State Capitalism,” Economist, January 
21, 2012, discusses economic systems, such as China’s, that blend state 
control with capitalism. 

Chapter 5
Douglas G. Baird and M. todd henderson, “Other People’s Money,” Stanford 

Law Review 60 (March 2008), critically assesses the legal doctrine that 
directors of a corporation have a fiduciary duty to stockholders.

Joel Bakan, The Corporation: The Pathological Pursuit of Profit and Power (New 
York: Free Press, 2004), is a searing though rather one-sided indictment 
of the modern corporation (and the basis of a documentary film of the 
same title).

Norman e. Bowie, “Organizational Integrity and Moral Climates,” in George G. 
Brenkert and Tom L. Beauchamp, eds., The Oxford Handbook of Business 
Ethics (New York: Oxford University Press, 2010), is an insightful discussion 
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John r. Danley, “Corporate Moral Agency,” in Robert E. Frederick, ed., A 
Companion to Business Ethics (Malden, Mass.: Blackwell, 1999), reviews 
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the influential views of Peter French.

thomas Donaldson, Corporations and Morality (Englewood Cliffs, N.J.: Prentice 
Hall, 1982), discusses the moral status of corporations, arguments for and 
against corporate social responsibility, and the idea of a social contract for 
business, among other issues.

peter a. French, Collective and Corporate Responsibility (New York: Columbia 
University Press, 1984), analyzes the philosophical issues involved in 
assigning moral responsibility to corporations and other collectivities. 
French’s Corporate Ethics (Ft. Worth, Tex.: Harcourt Brace, 1996) looks at a 
wider range of moral issues involving corporations.
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Chapter 7
robin attfield, Environmental Ethics (Malden, Mass.: Blackwell, 2003); Joseph r. 

DesJardins, Environmental Ethics, 4th ed. (Belmont, Calif.: Wadsworth, 2006); 
and holmes rolston III, Philosophy Gone Wild: Environmental Ethics (Buffalo, 
N.Y.: Prometheus, 1990), are good introductions to environmental ethics.

Stephen Gardiner, Simon Caney, Dale Jamieson, and henry Shue, eds., 
Climate Ethics: Essential Readings (New York: Oxford University Press, 
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sustainability problems.

Dale Jamieson, ed., A Companion to Environmental Ethics (Malden, Mass.: 
Blackwell, 2001), and andrew Light and holmes rolston III, eds., 
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William D. Nordhaus, “Why the Global Warming Skeptics Are Wrong,” New York 
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readable rejoinder to skeptics of global warming. 
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peter Singer, Animal Liberation, 3rd ed. (New York: HarperCollins, 2002), is 
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Gary L. Francione, Introduction to Animal Rights: Your Child or the Dog? 
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readable critique of our treatment of animals.
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challenges facing humanity.

James Sterba, ed., Earth Ethics: Introductory Readings on Animal Rights and 
Environmental Ethics, 3rd ed. (Upper Saddle River, N.J.: Prentice Hall, 
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Chapter 8
Bruce Barry, Speechless: The Erosion of Free Speech in the American 

Workplace (San Francisco: Berrett-Koehler, 2007), is a balanced, well-
written study, rich with examples, that advocates for greater freedom of 
expression in today’s workplace.

ronald Duska, “Employee Rights,” in Robert E. Frederick, ed., A Companion to 
Business Ethics (Malden, Mass.: Blackwell, 1999), discusses the nature of 
rights in general and the specific rights claimed for employees in recent times.

Gertrude ezorsky, Freedom in the Workplace? (Ithaca, N.Y.: Cornell University 
Press, 2007), argues that many contemporary philosophers and social 
scientists hold conceptions of freedom that are too limited to account for 
the reality of workplace unfreedom.

thomas Geoghegan, Which Side Are You On? Trying to Be for Labor When It’s 
Flat on Its Back, rev. ed. (New York: New Press, 2004), is the insightful and 
entertaining memoir of a labor lawyer.

paul Le Blanc, A Short History of the U.S. Working Class (Amherst, N.Y.: 
Prometheus, 1999), is a short, readable, and informative account of work-
ing people in America.

Louis Maltby, Can They Do That? Retaking Our Fundamental Rights in the 
Workplace (New York: Penguin, 2009), exposes our lack of rights at work 
and suggests steps we can take.

David Sirota, Louis a. Mischkind, and Michael Irwin Meltzer, The 
Enthusiastic Employee: How Companies Profit by Giving Workers What 
They Want (Philadelphia: Wharton School, 2005), presents years of 
research demonstrating the relationship between high employee morale 
and strong financial performance.

alan Strudler, “Confucian Skepticism about Workplace Rights,” Business 
Ethics Quarterly 18, no. 1 (January 2008), defends workplace rights while 
acknowledging the strength of the Confucian critique.

Matt Vidal and David Kusnet, Organizing Prosperity (Washington, D.C.: 
Economic Policy Institute, 2009), uses case studies to argue that unions 
bring widespread social and economic benefits.

Chapter 9
David Barstow and Lowell Bergman, “Dangerous Business,” New York Times, 

January 8, 9, and 10, 2003, is a disturbing, detailed investigative report on 
the company with the worst safety record in the United States.

Douglas Birsch, “The Universal Drug Testing of Employees,” Business and 
Professional Ethics Journal 14 (Fall 1995); Michael Cranford, “Drug 
Testing and the Right to Privacy,” Journal of Business Ethics 17 (November 
1998); and John r. rowan, “Limitations on the Moral Permissibility of 
Employee Drug Testing,” Business and Professional Ethics Journal 19 
(Summer 2000), examine the ethics of drug-testing employees.

robert J. Dewar, A Savage Factory: An Eyewitness Account of the Auto 
Industry’s SelfDestruction (Bloomington, Ind.: Authorhouse, 2009), is an 
inside look at factory life and the problems of the auto industry by a former 
Ford factory foreman.

Gertrude ezorsky, ed., Moral Rights in the Workplace (Albany: State University 
of New York Press, 1987), is a good collection of articles on the right to 
meaningful work, occupational health and safety, employee privacy, unions, 
industrial flight, and related topics.

Laura p. hartman, “Technology and Ethics: Privacy in the Workplace,” Business 
and Society Review 106 (Spring 2001), examines employee privacy in light 
of today’s technology, current law, and ethics.

Sylvia ann hewlett, “Executive Women and the Myth of Having It All,” Harvard 
Business Review 80 (April 2002), discusses the factors that prevent suc-
cessful career women from having children.

John Kaler, “Understanding Participation,” Journal of Business Ethics 21 
(September 2000), discusses different types of employee participation, 
and John J. McCall, “Employee Voice in Corporate Governance,” Business 
Ethics Quarterly 11 (January 2001), argues for a strong employee right to 
co-determine corporate policy.

robert Mayer, “Is There a Right to Workplace Democracy?,” Social Theory and 
Practice 26 (Summer 2000), argues on nonlibertarian grounds against 
such a right.

adam D. Moore, “Employee Monitoring and Computer Technology,” Business 
Ethics Quarterly 10 (July 2000), discusses the tension between privacy and 
evaluative surveillance.

Social Philosophy and Policy 17 (Summer 2000), special issue on “The Right to 
Privacy,” is an insightful but advanced collection of readings.

Chapter 10
Sissela Bok, Secrets (New York: Vintage, 1983), includes insightful writing on trade 

secrets and patents in chapter 10 and on whistle-blowing in chapter 14.
George G. Brenkert, “Whistle-Blowing, Moral Integrity, and Organizational 

Ethics,” in George G. Brenkert and Tom L. Beauchamp, eds., The Oxford 
Handbook of Business Ethics (New York: Oxford University Press, 2010), is 
an intelligent, well-argued survey of the issues that whistle-blowing raises.

thomas L. Carson, “Conflicts of Interest,” Journal of Business Ethics (May 
1994), analyzes the concept and discusses the wrongness of conflicts 
of interest. Also useful is Michael Davis, “Conflict of Interest Revisited,” 
Business and Professional Ethics Journal 12 (Winter 1993).
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race in america
How Race Is Lived in America (New York: Henry Holt, 2001), a collection of 

personal narratives and conversations produced by the New York Times, 
probes race relations from various individual perspectives.

Glenn Loury, The Anatomy of Racial Inequality (Cambridge, Mass.: Harvard 
University Press, 2002), examines the complex reality of “racial stigma” 
and the self-replicating patterns of racial stereotypes that rationalize and 
sustain discrimination.

Barack Obama, Dreams from My Father: A Story of Race and Inheritance (New 
York: Random House, 1996), is a thoughtful, self-reflective memoir of grow-
ing up with a bi-racial identity, written before the author’s entry into politics.

Sexual harassment
augustus B. Cochran III, Sexual Harassment and the Law: The Mechelle 

Vinson Case (Lawrence, Kans.: University of Kansas Press, 2004), exam-
ines the origin, context, and impact of this landmark case.

Linda Gordon howard, The Sexual Harassment Handbook (Franklin Lakes, 
N.J.: Career Press, 2007), is a thorough, intelligent guide for both employ-
ers and employees.

Linda LeMoncheck and Mane hajdin, Sexual Harassment: A Debate (Totowa, 
N.J.: Rowman & Littlefield, 1997), probes the philosophical and ethical 
issues.

Linda LeMoncheck and James Sterba, eds., Sexual Harassment: Issues and 
Answers (New York: Oxford University Press, 2001), contains fifty-seven 
popular and scholarly perspectives on this complex topic.

Workplace Discrimination
John Chandler, “Mandatory Retirement and Justice,” Social Theory and 

Practice 22 (Spring 1996), argues against viewing mandatory retirement 
as unjust age discrimination.

Daniel S. hamermesh, Beauty Pays: Why Attractive People Are More 
Successful (Princeton, N.J.: Princeton University Press, 2011) examines 
the role that appearance plays in the workplace.

D. W. haslett, “Workplace Discrimination, Good Cause, and Color Blindness,” 
Journal of Value Inquiry 36 (March 2002), provides a helpful theory of what 
constitutes unethical discrimination in the workplace.

elizabeth Kristen, “Addressing the Problem of Weight Discrimination in 
Employment,” California Law Review 90 (January 2002), argues that job 
discrimination against the overweight is a serious problem that the law 
should address.

Cynthia Cooper, Extraordinary Circumstances: The Journey of a Corporate 
Whistleblower (Hoboken, N.J.: Wiley, 2008), uses her personal story to 
explain what we can learn from the WorldCom scandal.

Brian Schrag, “The Moral Significance of Employee Loyalty,” Business Ethics 
Quarterly 11 (January 2001), discusses the meaning of loyalty and whether 
it is good for either the employee or the employer.

Martin Snoeyenbos, robert almeder, and James humber, eds., Business 
Ethics, 3rd ed. (Buffalo, N.Y.: Prometheus, 2001), provides in part 3 essays 
and cases on conflict of interest, gifts and payoffs, patents, and trade secrets.

alan Strudler, “The Moral Problem in Insider Trading,” in George G. Brenkert 
and Tom L. Beauchamp, eds., The Oxford Handbook of Business Ethics 
(New York: Oxford University Press, 2010), is a clear and thoughtful analysis 
of the wrongness of insider trading.

Chapter 11
affirmative action
Steven M. Cahn, ed., The Affirmative Action Debate, 2nd ed. (New York: 

Routledge, 2002); Francis Beckwith and todd e. Jones, eds., 
Affirmative Action: Social Justice or Reverse Discrimination? (Buffalo, N.Y.: 
Prometheus, 1997); and George e. Curry, ed., The Affirmative Action 
Debate (Reading, Mass.: Addison-Wesley, 1996), are good sources of 
essays both for and against affirmative action.

Gertrude ezorksy, Racism and Justice: The Case for Affirmative Action (Ithaca, 
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