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Memo Introduction

This memo explores ways to help prevent the creation of a lawsuit between Greene Jewelry Wholesale and Jennifer Lawson.  The first section is a brief summary of the factual background for the lawsuit being considered by Greene’s Jewelry. The second section provides facts and laws relating to the case in hand.  The next section consists of cases supporting and denying the current lawsuit. The final section consists of facts to be determined supporting the current case.
This summary is not intended to be a complete history of the case between Greene’s Jewelry Wholesale and Jennifer Lawson.  Instead, it is a brief overview of the background information, which has lead to the filing of this lawsuit.  This memo reviews the current legal strategies and possible resolutions that Greene might consider before going forward with the lawsuit.
Greene’s Jewelry Wholesale had employed Jennifer Lawson for three years as a junior executive secretary in the research and development department when she was laid off due to downsizing.  She contacted Lisa Peele, the head of human resources when she found out she was pregnant and was going to need some time off.  Ms. Peele informed Ms. Lawson that her position within the company had been eliminated due to economic downsizing.  Ms. Lawson was asked to clean out her desk and leave the property.  After about a week Greene’s discovered that Ms. Lawson had taken a draft letter address to Greene’s patent lawyer, which detailed the secret process for creating their primary patented synthetic gold-colored material called “Ever-Gold”.  
[bookmark: C423739638425926I0T423739694791667]When Ms. Lawson was hired by Greene’s three years ago she was required to sign a confidentiality agreement which forbade her from ever disclosing any information that she might acquire during her employment specifically regarding the process used to create Ever-Gold.  This confidentiality agreement, also known as a non-disclosure agreement, is an enforceable contract under the eyes of the United States government.  Nearly all of the United States and the District of Columbia have enacted a model law called the United Trade Secrets Act, which restates common law principles of misappropriation of trade secrets and provides an extensive range of potential remedies, partially preempting remedies based on tort law or equitable restitution. (Blackmer, 2009, para. 10) 
[bookmark: C423739638425926I0T423739717476852]Liability is based on proof that the defendant has “misappropriated” trade secrets by acquiring them through “improper means.” Breach of an NDA is one example of improper means. (Blackmer, 2009, para. 11)  When Ms. Lawson offered the memo to her new employer as a reason to hire her, she blatantly broke this law, therefore giving Greene’s justifiable reason to sue her.

Facts and Laws
Unlawful Termination
[bookmark: C423739809490741I0T423739828240741]This law provides rules that determine whether firing of an employee is conducted in a proper manner and fall under a proper cause.  It is primarily concerned with violations the express or imply employment contracts and whether the termination was contrary to the agreement made between two parties, the employee and employer.  In reference to the current case, Ms. Lawson was terminated lawfully because Greene’s states the reason as downsizing.  However, Ms. Lawson might have a case if the decision to downsize was made after she reported her pregnancy.  The law prohibits discrimination in work places based on a persons’ sex, age, race, gender, color, religion, national origin and/or disability normal health issues including pregnancy.  (McAdams, 2014, p. 557) Greene’s could be found in violation of the Title VII of the Civil Rights Act of 1964, unless it can be proven that they were already going to release Ms. Lawson from employment before her announcement.

Contract Issues
[bookmark: C423739809490741I0T423747629629630][bookmark: C423739809490741I0T423747644907407]A contract is an agreement that is legally enforceable by the courts. (McAdams, 2014, p. 881) In order for a contract to be legally enforceable it must contain an agreement, consideration, capacity, genuineness of assent, and legally of purpose. (McAdams, 2014, p. 234) According to the current case, when Ms. Lawson signed the confidentiality agreement she was signing a contract.  All five of the requirements were met with the confidentiality agreement and hence it is an enforceable contract between Greene’s and Ms. Lawson.  So when Ms. Lawson conveyed the patent information about the Ever-Gold to Howells she was in breach of the confidentiality agreement with Greene’s.  This breach is prohibited by law and caused the beginning of the involvement of the court system.

Laws
[bookmark: C423747883796296I0T423747896296296][bookmark: C423747913425926I0T423747924537037]After Ms. Lawson’s’ decided to sell out Greene’s Ever Gold plans to her new employer, Greene’s accused her of failing to perform and adhere to the agreement Greene’s establishes with it’s employees when they sign the confidentiality agreement.   Under the law Ms. Lawson failed to uphold her end of the agreement and hence breached the confidentiality contract, giving Greene’s authority to sue her.  In response, Ms. Lawson decided to counter sue Greene’s for wrongful termination when she was let go because her job was eliminated.  Although Ms. Lawson argued that Greene’s was lying about the downsizing and was actually letting her go due to her pregnancy announcement.  If this claim were proven to be true, then Greene’s would be also breaking the law in laying her off due to the pregnancy.  Although according to the American with Disabilities Act, pregnancy itself is not considered a disability, complications resulting from pregnancy may be impairments that the employer will need to consider and accommodate on a case-by-case basis. ("Pregnancy," 2015, para. 2) Pregnancy is recognized as a temporary disability under the Pregnancy Disability Act and the employer or other covered entity must treat the pregnant individual in the same way as it treats any other temporarily disabled employee. ("PDA," 2016, para. 3) So if Ms. Lawson were able to prove that Greene’s laid her off due to the pregnancy and not downsizing she would have a legitimate case for discrimination and wrongful termination.
Precedent
Unlawful Termination
[bookmark: C423749158564815I0T423749171990741]The first precedent in this case is Ms. Lawson’s’ claim that she was wrongfully terminated due to her becoming pregnant and needing extra time to deal with high risk factors associated with the pregnancy.  Her defense is supported by multiple pregnancy discrimination cases brought about by the Equal Employment Opportunity Commission, (EEOC), including one of the most known cases, UPS vs. Young.  In this case, UPS denied the employees request for light duty due to being pregnant and not being able to lift the required amount for her job.  “The Court made clear that employers may not refuse to accommodate pregnant workers based on considerations of cost or convenience when they accommodate other workers.” (Leber, 2015, para. 3) 
[bookmark: C423749211111111I0T423749225347222][bookmark: C423749246180556I0T423749261805556]Greene’s needs to convey that Ms. Lawson was not terminated due to her pregnancy but due to downsizing and her multiple incidences of tardiness.  The supporting case in reference to tardiness is seen in Drysdale Vs. HRD ("Drysdale," 1978, para. 1), in which the complainant was dismissed from her position due to repeated cases of tardiness. The courts issued a judgment that since the case was recurring then the conduct of the complainant was intentional and she was disinterested in her employer’s interests. (Fox, 2014) The same case can apply to Ms. Lawson where her past behavior over the past three years indicates that she is intentionally tardy on numerous occasions, which in Greene’s case can be seen as a lack of interest in her role within the organization warranting her dismissal from the company.

Contract Disputes
[bookmark: C423749312500000I0T423749321990741][bookmark: C423749246180556I0T423749331250000]Contract disputes within this case draw precedence from Payne vs. Western and Atlantic Railroad and Hillesland vs. Federal land bank Association.  Within the Payne case, the court held that the rail company could dismiss employees at will, be they many or few for a good cause.  ("Payne," 1884) In connecting this case with Ms. Lawson’s’ situation, the cause is her consistent tardiness which renders her employment contract null and void.  (Fox, 2014)  
[bookmark: C423749413194444I0T423749421990741]The Hillesland case decided that the Federal Bank could dismiss Hillesland due to moral reasons such as lateness because they were an at will employer. The at-will rule discussed in the case is that an employer may discharge an employee for good cause, for no cause or even for cause morally wrong, without being thereby guilty of legal wrong. ("Hillesland," 1987) In reference to Ms. Lawson, Greene’s had every right to terminate her due to her chronic tardiness and disregard for the company.



Facts To Be Determined
Greene’s provided Ms. Lawson with employment for over three years, and even over looked her constant tardiness because of her impressive ability to do her job.  She was provided with all of the benefits for her position as long as she kept the organization’s policies and terms of her contract.  In order to proceed with this suit, Greene’s needs to provide proof that they were intending on relieving Ms. Lawson of her position due to downsizing and not her pregnancy.  If Greene’s provides such documentation, then it will show proof that Ms. Lawson breached the contract by giving patented information to a competitor and was released due to downsizing.

Application of the Law to the Facts

This document is intended to bring legal consequences to the involved parties, Greene’s Jewelers and Jennifer Lawson.  Both parties brought about accusations against each other that were founded in law.  The rule of law will be applied to either side of the case when each element is satisfied by fact.  Greene’s Jewelers accused Ms. Lawson of a breach of their confidentiality contract by providing proprietary information to her new employer, and Ms. Lawson fought back by counter-suing Greene’s for unlawful termination due to her pregnancy.  
[bookmark: C423739809490741I0T423947570833333]When Ms. Lawson was hired three years ago by Greene’s’ Jewelers she signed a confidentiality agreement, by which she agreed to never disclose any information she might acquire regarding the process of creating Ever Gold. According to Tony McAdams, a contract is an agreement that is legally enforceable by the courts (McAdams, 2014, p. 881), and thus the confidentiality contract is one such document.  When Ms. Lawson offered this information to Howell’s as a stipulation to her being hired, she broke this agreement and thus broke the law.  Howell Jewelry also broke the law when they accepted Ms. Lawson’s’ proposal and confidential information.  
[bookmark: C423747913425926I0T423947653009259][bookmark: _GoBack]Termination of Ms. Lawson from her job may not be deemed as wrongful due to Greene’s’ claim that it was based upon required downsizing by the company and not her pregnancy. The Pregnancy Discrimination Act (PDA) is a federal law that prohibits employers with 15 or more employees from discriminating against or harassing employees due to pregnancy, childbirth, or a related medical condition. ("PDA," 2016, para. 2) Ms. Lawson would have to prove beyond a reasonable doubt that Greene’s’ terminated her solely on her pregnancy announcement and not due to downsizing. As long as Greene’s’ laid off all of the other junior executive secretaries as they stated they were going to, Ms. Lawson does not have a justified case for wrongful termination. 

Impact Assessment

Public Perception

Greene’s’ public perception could be destroyed by Ms. Lawson’s’ lawsuit, along with the aftermath of her selling their patented information to Howell Jewelry.  When Howell gained the private information and created their own Ever Gold, Greene’s’ lost the exclusivity of the market.  Greene’s’ could also be seen as careless allowing Ms. Lawson to take home the proprietary information after she had been terminated. They should have gone through Ms. Lawson’s’ things before she packed them up and left the building. 
Greene’s’ will probably be hurt the most by Ms. Lawson’s’ lawsuit in the court of public opinion, whether or not they win the case.  Their dismissal of Ms. Lawson due to downsizing will probably be overlooked once it is known that she was discharged while pregnant.  Her argument will open up a large controversy on the many issues surrounding wrongful termination, including gender discrimination and non-tolerance of required sick time due to pregnancy.  A classic example of pregnancy affecting a company’s image is the Sandy Baratta v Oracle case of 2000.  Not only did Oracle loose the case to Baratta, but also the company suffered a huge financial loss, along with a loss of the publics’ trust and respect. They also had to go through more wrongful termination lawsuits in the following years.  

Damages
The biggest damage within these two cases will be the fact that Howell Jewelry now has the secret formula to Greene’s’ Ever-Gold. This will reduce the market for Greene’s’ productivity because there will now be similar products out there competing for the same audience.  Greene’s’ will now have to develop a new outstanding product in order to gain its exclusivity back through the public.  However, when Howell changed the formula so as to avoid any patent infringement issues, a customer developed a disfiguring rash that could be seen as an advantage for Greene’s’.  Other customers may decide to stick with Greene’s’ because they are the ones who know how to create the correct Ever-Gold.  
The wrongful termination of Ms. Lawson can be disproven by the dismissal of the other junior executive secretaries.  Discrimination based on her pregnancy will therefore be void and she will not have a case.  Due to this outcome, many of Greene’s’ customers will acknowledge their commitment to promotion of gender equality.

Business Practices

Greene’s’ should modify specific business practices in the future that will help to prevent similar situations from occurring.  They should be more careful with any vital or confidential information that employees may have access to.  No employee should be in possession of vital documents for more than 24 hours, unnecessary copies should be immediately destroyed once not needed any more, and there should be a safe room where documents can be viewed.  An employee should be able to accidently bring one of these documents home with them, especially when they are terminated.  If an employee is terminated, security should empty out their desk of all personal items in an attempt to prevent the removal of confidential items. 
Termination of an employee should also be dealt with in a more sensitive, careful manner as not to suggest any forms of discrimination.  Greene’s’ should have accepted Ms. Lawson request for leave if they had not already announced the removal of all junior executive secretaries.  If Greene’s’ had dismissed all of the secretaries at the same time, there would have been no question as to why Ms. Lawson was being terminated.  Also, Greene’s’ could have used Ms. Lawson’s’ excessive tardiness as reason for dismissal instead of how they handle it.  In the future, employees should not be allowed to continue employment with excessive tardiness just because they are good at their job.  If the employee manual stated a consequence for excessive tardiness, then this should have been followed no matter the situation.
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