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Basic Principles of Media Law Analysis

-common carrier: historically, monopoly in telephone, and not responsible for the 
content, serve everybody in the same term in one community.

-where does the Internet fit? In Reno v. ACLU (1997), Supreme Court treated 
Internet
as akin to print. 

First Amendment Theories-guide decision making in cases

-absolutist: the first amendment is an absolute statement and it says the Congress 
should make no law, government should not restricting speech at all. 

-ad hoc balancing: a court weighs two sides that have conflicts, and balance the two 
sides that get involved. Problem: not give us a lot of predictability. When stress, 
courts’ decisions fall under the majority thoughts, not protecting minority points.  

-preferred position balancing: courts should balance interests. It starts with a 
preference, and tend to protect the expression than the other one. The freedom is 
in the preferred position and harm to the other interests. Value 1st amendment and 
start with presumption. The burden is on the side that tries to limit the expression. 
The law is in the favor of free expression. Presumption: the person is innocent 
until he is proved guilty. 

-Meiklejohn (or two-level): especially important to protect speech about the 
governments. That’s what we need to vote an official and who to vote for. If the 
speech is about public affairs, it should be absolutely protected. Speech into two 
categories, speech about public affairs (protected absolutely), and the other 
(somewhat protected). 

-Symbolic speech or speech/action: comes from Vietnam War. Government should 
protect expression itself absolutely, and can limit any further actions that cannot 
be justified. The symbolic idea of speech should be protected, and if that leads to 
actions that cannot be justified, government can regulate. Burning U.S flag is 
protected, but the law prohibits setting a fire in public space.

Technical Requirements of Laws Restricting Expression

-Time, place and manner of expression can be regulated in ways consistent with nature of a public forum. Forum is the place that speech occurs. Traditional public forum, the Red Square, the area in front of the HUB, are places where the speech occurs historically, and it is hard for government to regulate those places; Streets, can be used for parade and protest, are mainly for transportation. Government has more control on those places where have other purpose; Most private, but has a major public purpose, like shopping malls, and private properties, like a person’s backyard, government has regulations, because those lands are owned by people who buy them. 

-Any government limit on expression, including on public forum, have to

  -be precise and narrowly tailored: Over-broad and vague, law should be written 
precisely enough that people should be aware of before they cross the line. 
Legislative bodies can re-write the laws. 

  -treat content neutrally: when law restrict expression, it cannot be allow this but not 
allow that. Treated equally.

  -serve a substantial or compelling government interest: government wants to 
regulate a public forum, it has a burden to justify how important and substantial is 
it to limit the expression there. Cannot pass out fryers in airport, because of 
government interest of public safety. Government has to show there is enough of 
a reason to regulate the expression

  -limit an administrator’s discretion: whoever enforce this law doesn’t have the 
absolute power to decide how to apply this law. Kind of related to content 
neutrally. 

  -avoid a complete ban on expression: when laws and restriction pile up, it should 
not be a ban on expression at all. 

Unit 3 Communication and Violence

Sedition-speech that threatens government

-Until 1950s, courts used a (bad or reasonable) tendency test that did not protect unpopular ideas. Taking the ad hoc balancing, if a speech has a tendency to create violent actions toward the government, the words could be punished

-don’t want to speech to go so far that causes violence and social disorganize. 

-In 1969, court adopted clear and present danger test (Brandenburg) to distinguish between advocacy of ideas (protected) and incitement to violence (not protected):

  -Speech has to intend to cause serious harm (old elements)

  -And the speeches are likely to lead to an action and that action happens 
immediately (new, added 1969): no evidence someone will do something violent 
right now. If it does not lead to immediate violence, it should be protected. 
Almost no successful sedition persecution since Brandenburg in recent US 
history. 

Hate speech threatens groups of people, but first amendment makes prosecution difficult

-Hate speech=targeting people and groups of people and stigmatize them according their basic characters, religion, sexual orientation, gender, race, etc. 

-Fighting words doctrine imposes some limits on provocative speech: it is ok to punish the speaker if it is face to face distance where a fight is likely to take place. But it doesn’t cover the most situation of the hate speech.

-But the cases involving Nazis in Skokie, IL (1977-78) show that most such speech is protected: the city of Skokie tried to stop them, the court rejected by the content neutrally. Why not fighting words? The authority in Skokie knew in advance, and they should protect Nazis from the citizens of Skokie. Authority is supposed to protect speakers from angry audience. 

-Hate speech codes and laws undermined by R.A.V. v. St. Paul (1992): most common in universities to adopt hate speech codes, but only one made it appeal to the Supreme Court. Diverse ideas vs the freedom of expression have conflicts. Most of them are considered unconstitutional from the case Doe v. University of Michigan (1989). 

  -R.A.V. v. St. Paul (1992): set something on fire on a private property. The law of 
St. Paul doesn’t meet the first amendment standards. It’s not content neutral and 
too vague, so it is unconstitutional. The city does not have to persecute this case 
into the first amendment case and turned into another persecution, ex trespassing, 
setting fire in a public place. 

Speech that threatens an individual is protected unless it’s a true threat: hard to persecute, because prove the intention

-How determine?

  -intent of speaker: hard to judge the intention of the speaker. Look at the target of 
the speech.

  -how a reasonable person perceives remarks: jury, or an normal adult look at it, if 
it’s a true threat or just a joke. 

  -context:

-online speech

  -wanted posters on anti-abortion website (see The Nuremberg Files)

  -Facebook case (Elonis) now before Supreme Court: Elonis and his wife divorced and she has a protection order. Elonis goes online and publish threats on his Facebook page, targeted female FBI agent, Kindergarten, Police and his wife. 

-The Nuremberg Files: anti-abortion groups created this web page and express the wrong ideas of abortion. If Americans realize that abortion is murder, they will put every doctor on trial. They put doctor’s address and all the information on the 
website. Those are true threats that are not protected the First Amendment. It is so 
close to the violence, and the speech is to target specific individuals. 

Media Rarely Have Liability When Violence is Inspired by Content-Movies, Games and Music

-Courts use clear and present danger test: should we punish those who created the content? It is extremely difficult. The intention standard is used, the sue does not work because the creation is not intentional to create violence.

-But “Hitman” case is a warning: the hitman and the father are arrested for murdering his wife, kid and a nurse. The surviving family went after the publisher of two books that the father used to get the idea of killing. We don’t have a formal judgment, the publisher agreed to settle this off court. But the circumstances of punishing the creater of message that leads to violent actions do exist! 

Law cannot limit minors’ access to violent content, Court Ruled in Brown (2011), involving video games.

Kids cannot buy violent video games themselves without permission of their parents, and this law was shut down by federal government. Merchants cannot sell video games to minors if the video games contain some violent content without parents’ permission. The Supreme Court heard the case and the justice argued that there is no evidence that shows exposure to the violent video games leads to the violent actions. And why only this medium, why only video games? Not TV, internet, radio? The rating system is not law, but industrial standards. 

Unit 4: Prior Restraints

Near v. Minnesota (1931)

-Near attacked everybody in the city. Minnesota law said a judge can show down a publication if it keeps scandalize community. His business got shut down and got to appeal to the Supreme Court after he lost the court case in the Minnesota Supreme Court. Generally, there is no prior restraints in the U.S., but there are 3 standards of exception: 1) National security problem. 2) Leading to the violence. 3)... Prior restraints should be limited as possible, but there are some circumstances that allow.

-Prior restraints generally unconstitutional

-But permissible in limited situation

Pentagon Papers Case (New York Times v. U.S.; U.S. v. Washington Post) (1971)

-Ellsberg leaks the papers: both papers get temporary injunctions by trial courts to ban the publication of specific articles. Mainly two schools of thoughts

-Supreme Court offers a general test for prior restraints:

  -presumed unconstitutional: preferred position balancing theory is used that it is 
unconstitutional for U.S to ban publish certain kinds of articles

  -government has heavy burden of showing necessity: government has to show that 
why it is necessary to grand a prior restraints on the publication. 

-justices divide roughly into three camps:

  -prior restraints always forbidden: 2 votes. Prior restraints should just not happen

  -governments case for this prior restraint is weak: 4 votes. The Esponign Act of 1917 does not really apply here. 

  -Prior restrains in such situations might be acceptable: 3 votes. Publication will 
harm national security. 

-aftermath: the paper can publish after the 3 week temporary injunction from the 
Supreme Court. What government did to get involved is to stop the source that 
gave to the press in the first place. Nixon group set up a group of people called 
plumbers. The first goal is to stop future leaking of more sources. The Plumbers 
decided to prosecute Ellsberg for not doing what says in the contract-not sharing 
with public. The plumbers broke into psychiatrist’s office and stole file and used 
it in the court. Once the court learned how the sources were get, they dismissed 
the court, because no one could just steal information. They messed up the case 
that they would have won. The blueprint from this case is they can stop press 
from publishing, but they can go after the source who give information to the 
press. 

