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Introduction

    The criminal justice system exists to maintain orderly stasis in the society. There are various means through which guilty individuals get punished for their crimes. Sentencing is the mechanism through which the courts give just dessert. The sentence that is usually meted out is rarely arbitrary. Some guidelines set out how much punishment can be doled out for a particular offense. Sentencing guidelines have become a subject of contention in recent times. There are various schools of thought that compete for attention in this aspect. Immediately, the question that comes to mind is: What factors determine the severity of sentences that are given out by the courts? One school of thought takes a positivist stance on the matter: that the maximum penalty is meted out. The second is more lenient in the sense that the sentence must be corrective and not merely punitive (Bowman, 2000). Various studies have attested to this effect. The discussion in this paper shall review literature that analyzes the guidelines for making sentences. In so doing, we shall understand how the sentencing guidelines operate for various offenses in the United States of America.

Sentencing commissions face the arduous task of formulating guidelines that guide sentencing for guiding sentencing. The courts are the custodians of the process of sentencing. Bowman avers that sentencing is a convoluted matter. Due to the repercussions of incarceration or non-custodial sentencing, the process often involves the community of the individual (Bowman, 2000). Most importantly, however, is the fact that sentencing should always keep in mind the objective that of the sentence itself. In considering the appropriateness of the penalty, the guidelines usually oscillate between protecting the public and rehabilitating the convict. The decision–making process creates succinct sentencing guidelines. 

Sentencing commissions have the discretion to determine the form of sentences in a jurisdiction. A descriptive approach to sentencing guidelines considers the past offenses that other judicial officers have given for a particular crime. There are various constants in the equation of descriptive sentencing. Scholarly interactions show that the constants in the criminal realm are race, age, and gender (Muenster & Trone, 2016). For instance, the age of an offender primarily determines whether a person will face a juvenile court or a criminal court. In the same vein, the sentence of the offender rests on measurable factors that every unique case presents.  

The past decisions of judicial officers give a statistical basis for the creation of the guidelines of a new sentencing code. Whether the instructions are fair or not is a normative question. It appears that the threshold of fairness is surmounted with the examination of the effects that the sentence has on both the offender and the society. Muenster & Trone  (2016) debate the matter in a more natural way. They highlight a discussion on the incarceration of individuals. The American penal system is undoubtedly severe. Reasoning from a descriptive standpoint, it becomes easy to see that the culture of punitive as a norm that has crystallized into standard practice over time. Conversely, the same can also be said to account for the lenient attitudes of the criminal justice system (Muenster & Trone, 2016).

A prescriptive approach also holds in the process of creating guidelines. In such instances, the Commission would rely on its judgment more than the current practices that hold sway. The commission determines the sentencing using its rationale. The emphasis in this instance is of novelty. Research supports sentencing on a prescriptive basis. The research element of prescriptive is used to determine the impact of sentencing before forming the commission (Bigaric, 2000). The statistical picture that sentences provides help to the committees to perform a SWOT analysis of legal positions on a matter. The direction that the council takes usually reflects the objectives of the commission. 

Discussing the fairness of either approach is a subjective endeavor. The authors in this review balance the utility of rehabilitating the offender vis-à-vis taking the criminal out of the public eye. The rule of law is important when considering either of these views. Since sentencing operates in a constitutional lacuna, there must maintain a consistency to it that gives it credibility (Bigaric, 2000). Both approaches provide a fair and consistent sentencing process.

Sentencing appears indeterminate because of the vast discretion that criminal law affords the judiciary. Settling on a particular approach will ensure consistency in the sentencing. The most likely outcome is that either school of thought will provide consistency. What is more important for the sake of this discussion is whether either is fair (Muenster & Trone, 2016). Fairness in sentencing is the combined result of rehabilitation of the offender and the peace that society experiences in the absence of the offender. Bigaric (2000) concludes by reiterating the thesis of this paper; that fairness in the criminal justice system is subjective to the context of the crime. The legality of a sentence is determined as much by its consistency as by its justifiability. Even when the sentence is consistent, its fairness is cemented by either of the two approaches that are laid out in this discussion. 
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