Question:

Ben, an accountant in Los Angeles, interviewed with Matt, a CPA in San Francisco. At the end
of his interview, Matt, the personnel manager, told Ben: "I look forward to working with you.
Please let me know if I can help you prepare for your move to San Francisco." Ben returned to
Los Angeles, quit his job, gave a 30-day notice to his landlord, rented an apartment in San
Francisco, and moved to San Francisco. Ben then called Matt to ask if he could start his job the
following week. Matt replied that Ben had no job with him. Ben wants to recover the cost of
moving expenses from Matt. 

Under what legal theory may he proceed?

Discuss the arguments that Ben and Matt will each make if the claim is brought. Provide full
analysis. Mere conclusions without full analysis will receive little credit. Assume Ben will sue
for breach of an express contract (that there was an offer and acceptance) and for promissory
estoppel.
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· discussion of the legal issues presented, including the rules of law applicable to the
analysis
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Answer to Practice Question

In the matter of Monroe Brothers vs. Douglas, the plaintiff has the burden of proof
establishing that a contract existed with Douglas. Of all the formation 1ssues, lack of
consideration appears to be the first, and major, 1ssue confronted by Monroe Brothers.

The Monroe Brothers must establish either a new contract was formed for $2.500, or that
the existing contract was modified. In either event, the law requires consideration be given. If
this were considered a new contract, 1t appears Monroe did not provide any consideration.
Whether this was an offer for a bilateral or unilateral contract 1s important because in either case
either the promise to do what was already required, or doing it, completing the original project
properly, did not provide Douglas with anything more than he was entitled to under the original
contract. Assuming this was deemed only a modification of the existing contract, Monroe might
argue that under the more modern, liberal, rule no new consideration 1s necessary for contract
modifications. However, that rule is primarily limited to sales of goods under the Uniform
Commercial Code, which does not appear applicable to these facts. Additionally, the U.C.C
requires “good faith.” In this case, plaintiffs are clearly attempting to extract additional
compensation 1n bad faith given the fact their construction appears to be inferior and in breach of
the original contract. The original construction should not have fallen down. In either case,
Monroe’s case will fail for lack of consideration or for bad faith.

Assuming the consideration 1ssue was resolved in favor of Monroe, Douglas may argue,
with somewhat less success, additional 1ssues. These might include duress 1n the formation stage
of the new/modified contract, or lack of mental capacity, from alcohol use. This agreement
appears to be primarily a contract for services (construction) and not the sale of goods.
Consequently, the U.C.C. doesn’t apply and the Restatement rules do apply. Although Douglas
was under tremendous pressure to get the work completed before his wife returned, this pressure
1s not recognized as the type of “duress” under which a person may avoid a contract. Actionable
“duress” consists of threats of harm to person or property, not stress the result of failing to
surprise one’s wife.

The law recognizes lack of mental capacity, either permanently or temporarily as a basis
upon which a contract is voidable. However, voluntary intoxication 1s not one of the recognized
basis. Furthermore, although intoxicated, it 1s not at all clear Douglas lacked the mental capacity
to consent under the recognized rules. These rules typically require the person avoiding the
contract suffer such that they are unaware of the act or consequences of their act. Douglas
probably understood what he was doing here and the voluntary nature of his intoxication does
not appear to have resulted in such a lack of capacity the law would recognize.

In conclusions 1t appears Monroe would not prevail for lack of consideration or lack of
“go0d faith,” and Douglas would have difficulty asserting duress or capacity as a defense should
the consideration and/or good faith claims be judged 1n favor of Monroe.




