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Seania J. dissenting

profoundly incoherent. “The nature of marriage 1s that
through its enduring bond, two perscns together can find
other freedoms. such as expression, intimacy, and spiritu-
ality.”23  (Really? Who ever thought that inumacy and
spirituality [whatever that means] were freedoms? And if
intimacy is. one would think Freedom of Intimacy is
abridged rather than expanded by marriage. Ask the
nearest hippie. Expression, sure enough, is a freedom, but
anyone in a long-lasting marriage will attest that that
happy state constricts, rather than expands, what one can
prudently say.) Rights, we are told. can “rise ... from a
better informed understanding of how constitutional
imperatives define a liberty that remains urgent in our
own era”2 (Huh? How can a better informed under-
standing of how constitutional imperatives [whatever that
means] define [whatever that means] an urgent liberty
[never mind]. give birth to a right?) And we are told that.
“[iln any particular case,” either the Equal Frotection or
Due Process Clause “may be thought to capture the es-
sence of [a] right in a more accurate and comprehensive
way,” than the other, “even as the two Clauses may con-
verge in the identification and definition of the right.”®
(What say? What possible “essence” does substantive due
process “capture” in an “accurate and comprehensive
way'? It stands for nothing whatever, except those free-
doms and entitlements that this Court really likes. And
the BEqual Protection Clause, as employed today. identifies
nothing except a difference in treatment that thiz Court

allow persons, within a lawful realm, to define and express their
identity,” T would hide my head in 2 bag. The Supreme Court of the
United States hasz descended from the disciplined legal veasoning of
John Marshall and Joseph Story to the mystical aphorisms of the
fortune cookie.

BAnte, at 13,

Hiante, at 1.
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of America. Take. for example, this Court. which consists
of only nine men and women. all of them successful law-
yers-s who studied at Harvard or Yate Law School. Four
of the nine are natives of New York City. Eight of them
grew up in east- and west-coast States. Only one hails
from the vast expanse in-between. Not a single South-
westerner or even, to tell the truth, a genuine Westerner
(California does not count). Not a single evangelical
Christian (a group that comprises about one quarter of
Americans!¥), or even a Protestant of any denomination.
The strikingly unrepresentative character of the body
voting on today’s social upheaval would be irrelevant if
they were functioning as judges, answering the legal
(uestion whether the American people had ever ratified a
constitutional provision that was understood to proscribe
the traditional definition of marriage. But of course the
Justices in today’s majority are not voting on that basis:
they say they are nol. And to allow the policy question of
same-sex marriage to be considered and resolved by a
select, patrician, highly unrepresentative panel of nine is
to violate a principle even more fundamental than no
taxation without representation: no social transformation
without representation.

11

But what really astounds is the hubris reflected in
today’s judicial Putsch. The five Justices who compose
today's majority are entirely comfortable concluding that

5The predominant attitude of tall-building lawyers with vespect to
the questions presented in these cases is suggested by the fact that the
American Bar Aszsosiation deemed 1t in accord with the wishes of its
members to file a brief in support of the petitioners. See Brief for
American Bar Association us Amicus Curice in Nos. 14-571 and 14-
574, pp. 1-5.

2See Pew Rescarch Center. America’'s Changing Religious Land-
scape 4 (May 12, 2015).
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“ITihe Federal Government, through owr history. has
deferred to state-law policy decisions with respect to
domestic relations.”H

But we need not speculate.  When the Iourteenth
Amendment was ratified in 1888, every State limited
marriage to one man and one woman, and no one doubted
the constitutionality of doing zo. That resolves these
cases, When it comes to determining the meaning of a
vague constitutional provision—such as “due process of
law” or “equal protection of the laws”-—it is unquestionable
that the People who ratified that provision did not under-
stand it to prohibit a practice that remained both univer-
sal and uncontroversial in the years after ratification.!?
We have no basis for striking down a practice that is not
expressly prohibited by the Fourteenth Amendment’s text.
and that hears the endorsement of a long tradition of open,
widespread, and unchallenged use dating back to the
Amendment’s ratification. Since there is no doubt what-
ever that the People never decided to prohibit the limita-
tion of marriage to opposite-sex couples, the public debate
over same-sex marriage must be allowed to continue.

But the Court ends this debate, in an opinion lacking
even a thin veneer of law. Buried beneath the mummeries
and straining-to-be-memorable passages of the opinion is a
candid and startling assertion: No matter what it was the
People ratified, the Fourteenth Amendment protects those
rights that the Judiciary. in ils “reasoned judgment.”
thinks the Fourteenth Amendment ought to protect.'®
That is so because “[tlhe generations that wrote and rati-
fied the Bill of Rights and the Fourteenth Amendment did
not presume to know the extent of freedom in all of its

Uid., av __ (siip op., at 17).

2Gee Town of Greece v. Gallaway, 572 1005,
op., at 7-8).

ZAnte, at 10,
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