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ET aL.: AND

GREGORY BOURKE, g7 AL, PETITIONERS

14-574 v

STEVE BESITEAR. GOVERNOR OF
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ON WRITS OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SIXTH CIRCUIT

[June 26, 2015]

JUSTICE SCALIA. with whom JUSTICE THOMAS joins,
dissenting.

I join THE CHIEF JUSTICE's opinion in full. | write sepa-
rately to call attention to this Court’s threat to American
democracy.

The substance of today's decree 13 not of immense per-
sonal importance to me. The law can recognize as mar-
riage whatever sexual attachments and living arrange-
ments it wizghes, and can accord them favorable civil
consequences, from tax treatment to rights of inheritance.
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Tenneszee. and. again. Kentucky. is whether the Fowr-
teenth Amendment requires a Srate to recognize a same-
sex marriage licensed and performed in a State which does
grant that right.

a

Before addressing the principles and precedents that
govern these cases. it is appropriate to note the history of
the subject now before the Court.

A

From their beginning to their most recent page, the
annals of human history reveal the transcendent im-
portance of marriage. The lifelong union of a man and a
woman always has promised nobility and dignity to all
persons, without regard to their station in life. Marriage
is sacred w those who live by their religions and offers
unique [ulfillment to those who find meaning in the secu-
lar realm. Its dynamic allows two people to find a life that
could not be found alone. for a marriage becomes greater
than just the two persons. Rising from the most hasic
human needs, marriage is essential to our most profound
hopes and aspirations.

The centrality of marriage to the human condition
makes it unsurprising that the institution has existed for
millennia and across civilizations. Since the dawn of
history. marriage has transformed strangers into rela-
tives, binding families and societies together. Confucius
taught that marriage lies at the foundation of government.
9 Li Chi: Book of Rites 266 (C. Chai & W. Chai eds., J.
Legge transl. 1967). This wisdom was echoed centuries
later and half a world away by Cicero. who wrote, “The
first bond of society is marriage: next, children: and then
the family” Sec De Officiis 57 (W. Miller transl. 1913).
There are untold references to the beauty of marriage in
religious and philosophical texts spanning time, cultures,
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Ohio to Maryland. where same-sex marriage was legal. It
was difficult for Arthur to move, and so the couple were
wed inside a medical transport plane az it remained on the
tarmac in Baltimore. Three months later, Arthur died.
Ohio law does not permt Obergefell to be listed as the
surviving spouse on Arthur’s death certificate. By statute.
they must remain strangers even in death, a state-
imposed separation Obergefell deems “hurtful for the rest
of time.” App. in No. 14-556 etc., p. 38. He brought suit
to be shown as the surviving spouse on Arthur’s death
certificate.

April DeBoer and Jayne Rowse are co-plaintiffs in the
case from Michigan. They celebrated a commitment cere-
mony to honor their permanent relation in 2007. They
both work as nurses, DeBoer in a neonatal unit and Rowse
in an emergency unit. I[n 2009, DeBoer and Rowse fos-
tered and then adopted a baby boy. Later that same year.
they welcomed another son into their family. The new
haby, born prematurely and abandoned by his biological
mother. required around-the-clock care. The next year. a
baby girl with special needs joined their family. Michigan,
however. permits only opposite-sex married couples or
single individuals to adopt, so each child can have only one
woman as hiz or her legal parent. If an emergency were t©
arise, schools and hospitals may treat the three children
az if they had only one parent. And, were tragedy to befall
either DeBoer or Rowse, the other would have no legal
rights over the children she had not been permitted to
adopt. This couple seeks relief from the continuing uncer-
tainty their unmarried status creates in their lives,

Army Reserve Sergeant First Class Ijpe DeKoe and his
partner Thomas Kostura. co-plaintiffs in the Tennessee
case. fell in love. In 2011. DeKoe received orders to deploy
to Afghanistan. Before leaving. he and Kostura married
in New York. A week later. DeKoe began his deployment,
which lasted for almost a year. When he returned, the two
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Rather. they worked deep transformations in its structure,
affecting aspects of marriage long viewed by many as essen-
tial. See generally N. Cott, Public Vows: S. Coontz. Mar-
riage; H. Hartog, Man & Wife in America: A History (2000).

These new insights have strengthened, not weakened,
the institution of marriage. Indeed. changed understand-
ings of marriage are characteristic of a Nation where new
dimensions of freedom become apparent 10 new genera-
tions, often through perspectives that begin in pleas or
protests and then are considered in the political sphere
and the judicial process.

This dynamic can be seen in the Nation's experiences
with the rights of gays and lesbians. Until the mid-20th
century, same-sex intimacy long had been condemned as
immoral by the state itzelf in most Western nations. a
belief often embodied in the criminal law. For this reason,
among others. many persons did not deem homosexuals to
have dignity in their own distinet identity. A truthful
dectaration by same-sex couples of what was in their
hearts had to remain unspoken, FEven when a greater
awareness of the humanity and integrity of homosexual
persons came in the period after World War 11, the argu-
ment that gays and lesbians had a just claim to dignity
was in conflict with both law and widespread social con-
ventions. Same-sex intimacy remained a crime in many
States. (Gays and lesbians were prohibited from most
government employment, barred from military service,
excluded under immigration laws, targeted by police, and
burdened in their rights to associate. See Brief for Organ-
ization of American llistorians as Amicus Curiae 5-28.

For much of the 20th century, moreover, homosexzuality
was treated as an illness. When the American Psychiatric
Association published the first Diagnostic and Statistical
Manual of Mental Disorders in 1952, homosexuality was
classified ag a mental disorder. a position adhered to unul
1973. See Position Statement on Homosexuality and Civil
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defined as a union between opposite-sex partners. S0 (00
in 1996, Congress passed the Defense of Marriage Act
(DOMA), 110 Stat. 2419, defining marriage for all federal-
law purposes as “only a legal union between one man and
one woman as husband and wife.” 1 U. S, C. §7.

The new and widespread discussion of the subject led
other States to a different conclusion. In 2003, the Su-
preme Judicial Court of Massachusetts held the State’s
Constitution guaranteed same-sex couples the right to
marry. See Goodridge v. Department of Public Health. 440
Mass. 309. 798 N.E. 2d 941 (2003). After that ruling
some additional States granted marriage rights to same-
sex couples. either through judicial or legislative proc-
csses. These decisions and statutes are cited in Appendix B.
infra. Two Terms ago. in United States v. Windsor. 57
U.S. __ (2013), this Court invalidated DOMA to the
extent it barred the Federal Government from treating
same-sex marriages as valid even when they were law[ul
in the State where they were licensed. DOMA, the Court
held. impermissibly disparaged those same-sex couples
“who wanted to affirm their commitment to one another
before their children. their family, their friends. and their
community.” Id., at __ (slip op. at 14).

Numerous cases ahout same-sex marriage have reached
the United States Courts of Appeals in recent years. In
accordance with the judicial duty to base their decisions on
principled reasons and neutral discussions. without scorn-
ful or disparaging commentary, courts have written a
substantial body of law considering all sides of these is-
sues. That case law helps to explain and formulate the
underlying principles this Court now must consider. With
the exception of the opinion here under review and one
other. see Citizens for BEqual Protection v. Bruning. 455
F.3d 859 864 868 (CA8 2006). the Courts of Appeals
have held that excluding same-sex couples from marriage
violates the Constitution. There also have been many
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tion guide and discipline this inquiry bur do not set its
outer boundaries. See Lawrence. supra. at 572, That
method resgpects our history and learns from it without
allowing the past alone to rule the present.

The nature of injustice is that we may not always see it
in our own times. The generations that wrote and ratified
the Bill of Rights and the Fourteenth Amendment did not
presume to know the extent of freedom in all of its dimen-
sions, and so they entrusted to future generations a char-
ter protecting the right of all persons to enjoy liberty as we
learn its meaning. When new insight reveals discord
between the Constitution’'s central protections and a re-
ceived legal stricture. a claim to liberty must be addressed.

Applying these established tenets, the Court has long
held the right to marry is protected by the Constitution.
In Loving v. Virginia. 388 U. S. 1. 12 (1967). which invali-
dated bans on interracial unions. a unanimous Court held
marriage is “one of the vital personal rights essential to
the orderly pursuit of happiness by free men.” The Court
veaffivmed that holding in Zablock: v. Redhail, 434 U. S.
374, 384 (1978), which held the right to marry was bur-
dened by a law prohibiting fathers who were behind on
child support from marrying. The Court again applied
this principle in Twner v. Safley, 482 U. S. 78, 95 (1987),
which held the right to marry was abridged by regulations
limiting the privilege of prison inmates to marry. Over
time and in other contexts, the Court has reiterated that
the right to marry is fundamental under the Due Process
Clauge. See. e.g, M. L. B.v. S. L..J., 519 U. 5. 102, 116
(1996); Cleveland Bd. of Ed. v. LaFleur, 414 U.S. 832
629-640 (1974): Griswold. supra. at 486; Skinner v. Okla-
homa ex rel. Williamson, 316 U. S. 535. 541 (1942); Meyer
v, Nebraska, 262 T. 5. 390 399 (1923).

It cannot be denied that this Court's cases describing
the right to marry presumed a relationship involving
opposite-sex partners. The Court. like many institutions.



Cite az: 376 LS. (2015) 13
Opinton of the Court

be contradictory “to recognize a right of privacy with re-
spect to other matters of family life and not with respect to
the decision to enter the relationship that is the founda-
tion of the family in our society.” Zablocki. supra. at 386.

Choices about marriage shape an individual's destiny.
As the Supreme Judicial Court of Massachusetts has
explained. because “it fulfils yearnings for security, safe
haven, and connection that express our common human-
ity, civil marriage is an esteemed institution, and the
decision whether and whom to marry is among life’s mo-
mentous acte of self-definition” Goodridge, 440 Mass., at
322, 798 N. E. 2d, at 955,

The nature of marriage is that, through its enduring
bond. two persons together can find other freedoms, such
as expression. intimacy, and spirituality. This is true for
all persons, whatever their sexual orientation. See Wind-
sor. 570 U.S., at __— __ (slip op., at 22-23). There is
dignity in the bond between two men or two women who
seek to marry and in their autonomy to make such pro-
found choices. Cf. Loving, supra. at 12 (‘{T]he freedom to
marry, or not marry, a person of another race resides with
the individual and cannot be infringed by the State”).

A second principle in this Court’'s jurisprudence is that
the right to marry 1s fundamental because it supports a
two-person union unlike any other in its importance to the
committed individuals. This point was central to Griswold
v. Connecticut. which held the Constitution protects the
right of marvied couples to use contraception. 381 U. 8., at
485. Suggesting that marriage is a right “older than the
Rill of Rights.” Griswold described marriage this way:

“Marriage i a coming together for betrer or for worse.
hopefully enduring, and intimate to the degree of be-
ing sacred. Tt is an association that promotes a way of
life. not causes: a harmony in living. not political
faiths: a bilateral loyalty. not commercial or social
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(quoting Meyer. supra. at 399). Under the laws of the
several States. some of marriage's protections for children
and families are material. But marriage also confers more
prolound benefits. By giving recognition and legal struc-
ture to their parents relationship, marriage allows chil-
dren “to understand the integrity and closeness of their
own family and its concord with other families in their
community and in their daily lives”™ Windsor. supra, at
___(shlip op., at 23). Marriage also affords the permanency
and stability important to children’'s best interests. See
Brief for Scholars of the Constitutional Rights of Children
as . Amict Curiae 22-27,

As all parties agree, many same-sex couples provide
loving and nurturing homes to their children. whether
biological or adopted. And hundreds of thousands of chil-
dren are presently being raised by such couples. See Brief
for Gary J. Gates as Amicus Curiae 4. Most States have
allowed gavs and lesbhians to adopt. either as individuals
or as couples, and many adopted and foster children have
same-sex pavents, see (d., at 5. This provides powerful
confirmation from the law itself that gays and lesbians can
create loving, supportive families,

Excluding same-sex couples from marriage thus con-
flicts with a central premise of the right to marry. With-
out the recognition, stability, and predictability marriage
offers, their children suffer the stigma of knowing their
families are somehow lesser. They also suffer the signifi-
cant material costs of being raised by unmarried parents,
relegated through no fault of their own to a more difficult
and uncertain family life. The marriage laws at issue here
thus harm and humiliate the children of zame-sex couples.
See Windsor, supra, av ___ (slip op., at 23).

That i not o say the right to marry is less meaningful
for those who do not or cannot have children. An ability,
desire. or promise to procreate ig not and has not been a
prerequisite for a valid marriage in any State. In light of
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basiz for an expanding list of governmental rights. bene-
fitz. and vesponsibilities. These aspects of marital status
include: taxation: inheritance and property rights: rules of
intestate succession: spousal privilege in the law of evi-
dence: hospital access: medical decisionmaking authority;
adoption rights; the rights and benefits of survivors: birth
and death certificates; professional ethics rules: campaign
finance restrictions: workers’ compensation benefits;
health insurance: and child custody, support, and visita-
tion rules. See Brief for United States as Amicus Curiae
6-9; Brief for American Bar Association as Amicus Curiae
8-29. Valid marriage under state law is also a significant
status for over a thousand provisions of federal law. See
Windsor. 570 U.S..at ___ - (slip op.. at 15-16). The
States have contributed to the fundamental character of
the marriage right by placing that institution at the center
of so many facets of the legal and social order.

There is no difference between same- and opposite-sex
couples with respect to thiz principle. Yet by virtue of
their exclugion from that mstitution, same-sex couples are
denied the constellation of benefits that the States have
linked to marriage. This harm results in more than just
material burdens. Same-sex couples are consigned to an
instability many opposite-sex couples would deem intoler-
able in their own lives. As the State itself makes marriage
all the more precious by the significance it attaches to it.
exclusion from that status has the effect of teaching that
gays and lesbians are unequal in important respects. It
dlemeans gays and Jeshang for the State to lock them out
of a central institation of the Nation's society. Same-sex
couples. 0o, may aspire to the transcendent purposes of
marriage and seek fulfillment in its highest meaning.

The limitation of marriage to opposite-sex couples may
long have scemed natural and just, but its mconsistency
with the central meaning of the fundamental right to
marry iz now manifest. With that knowledge must come
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alone. They rise. too. from a better informed understand-
ing of how constitutional imperatives define a liberty that
remains urgent in our own era. Many who deem same-sex
marriage to be wrong reach that conclusion based on
decent and honorable religious or philosophical premises,
and neither they nor their beliefz are disparaged here.
But when that sincere. personal opposition becomesg en-
acted law and public policy. the necessary consequence is to
put the imprimatur of the State itself on an exclusion that
soon demeans or stigmatizes those whose own liberty is
then denied. Under the Constitution, same-sex couples
seek in marriage the same legal treatment as opposite-sex
couples. and it would disparage their choices and diminish
their personhood to deny them this right.

The right of same-sex couples 10 marry that is part of
the liberty promised by the TFourteenth Amendment is
derived. too. from that Amendments guarantee of the
equal protection of the laws. The Due Process Clause and
the IEqual Protection Clause are connected in a profound
way. though they set forth independent principles. Rights
implicit in liberty and rights secured by equal protection
may rest on different precepts and are not always co-
extensive, yet in some instances each may be instructive
as to the meaning and reach of the other. In any particu-
lar case one Clause may be thought to capture the essence
of the right in a more accurate and comprehensive way.
even az the two Clauses may converge in the identification
and definition of the right, See M. L. B.. 519 U. 5., at 120~
121; id., at 128-129 (KENNEDY. J., concurring in judg-
ment); Bearden v. Georgia. 461 U. S. 660, 665 (1983). This
interrelation of the two principles furthers our under-
standing of what freedom is and must become.

The Court's cases touching upon the rvight to marry
reflect this dynamic. In Loving the Court invalidated a
prohibition on interracial marriage under both the Equal
Protection Clause and the Due Process Clause. The Court
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ture. zee supra. at 6. invidious sex-based classifications 1n
marriage remained common through the mid-20th cen-
tury. See App. to Brief for Appellant in Reed v. Reed. O. T.
1971. No. 70-4, pp. 69-88 (an extensive reference to laws
extant as of 1971 treating women as unequal 1o men in
marriage). These classifications denied the equal dignity
of men and women. One State's law, for example. pro-
vided in 1971 that “the husband is the head of the family
and the wife is subject to him; her legal civil existence is
merged in the husband. except so far as the law recognizes
her separately, either for her own protection, or for her
benefit.” Ga. Code Ann. §53-501 (1935). Responding to a
new awareness, the Court invoked equal protection prin-
ciples to invalidate laws imposing sex-based inequality on
mayriage. See, e.g., Kirchberg v. Feenstra, 450 U. 5. 455
(1981): Wengler v. Druggists Mul. Ins. Co.. 446 U. S 142
(1980): Califano v. Westcott. 443 U. S. 76 (1979); Orr v.
Orr. 440 U. S. 268 (1979); Califano v. Goldfarb, 430 U. S.
199 (1977) (plurality opinion): VWewberger v. Wiesenfeld,
420 U. 8. 636 (1975); Frontiero v. Richardson, 411 U.S.
677 (1973). Like Loving and Zablocki, these precedents
show the Equal Protection Clause can help to identify
and correct inequalities in the institution of marriage.
vindicating precepts of lberty and equality under the
Constitution.

Other cases confirm this relation between liberty and
equality,. In M. L. B. v. S. L.-J., the Court invalidated
under due process and equal protection principles a stat-
ute requiring indigent mothers to pay a fee in order to
appeal the termination of their parental rights. See 519
U.S.. at 119 124. In Eisenstadt v. Baird, the Court in-
voked both principles to invalidate a prohibition on the
distribution of contraceptives to unmarried persons but
not married persons. See 405 U.S., at 446454, And in
Skinner v. Oklahoma ex rel. Williamson, the Court invali-
dated under both principles a law that allowed steriliza-
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longer may this liberty be denied to them. Baker v. Nelson
must be and now 1s overruled. and the State laws chal-
lenged by Petitioners in these cases are now held invalid
to the extent they exclude same-sex couples from civil
marriage on the same terms and conditions as opposite-
sex couples.

v

There may be an initial inclination in these cases to
proceed with caution—to await further legislation, litiga-
tion, and debate. The respondents warn there has been
insufficient democratic discourse before deciding an issue
o basic as the definition of marriage. In its ruling on the
cases now before this Court, the majority opinion for the
Court of Appeals made a cogent argument that it would be
appropriate for the respondents” States to await further
public discussion and political measures before licensing
same-sex marriages, See DeBoer, 772 F. 3d, at 409,

Yet there has been [far more deliberation than this
argument acknowledges. There have been referenda.
legislative debates, and grassroots campaigns, as well as
countless studies, papers, books. and other popular and
scholarly writings. There has been extensive litigation in
atate and federal courts. See Appendix A, infra. Judicial
opinions addressing the issue have been informed by the
contentions of parties and counsel, which, n turn. reflect
the more general. societal discussion of same-sex marriage
and its meaning that has occurred over the past decades.
As more than 100 amici make clear in their filings, many
of the central institutions in American life—state and local
governments, the military. large and small businesses,
labor unions, religious organizations. law enforcement.
civic groups. professional organizations, and universities—
have devoted substantial attention to the queztion. This
has led to an enhanced understanding of the issue- an
understanding reflected in the arguments now presented
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It is of no moment whether advocates of same-zex mar-
riage now enjoy or lack momentum in the democrauc
process. The issue before the Court here is the legal ques-
tion whether the Conatitution protects the right of same-
gex couples to marry.

This is not the first time the Court has been asked to
adopt a cautious approach to recognizing and protecting
fundamental rights. In Bowers. a bare majority upheld a
law criminalizing same-sex intimacy. See 478 U.S., at
188, 190-195. That approach might have been viewed as
a cautious endorsement of the democratic process, which
had only just begun to consider the rights of gays and
leshians. Yet, in effect, Bowers upheld state action that
denied gays and lesbians a fundamental right and caused
them pain and humiliation. As evidenced by the dissents
in that case. the facts and principles necessary to a correct
holding were known to the Bowers Court. See id.. at 199
(Blackmun, J.. joined by Brennan, Marshall, and Stevens.
JJ., dissenting); id., at 214 (Stevens, J., joined by Brennan
and Marshall, JJ., dissenting). That is why Lawrence held
Bowers was “not correct when it was decided.” 539 U. S.
at H78. Although Bowers was eventually repudiated in
Lawrence, men and women were harmed in the interim,
and the substantial effects of these injuries no doubt
lingered long after Bowers was overruled. Dignitary
wounds cannot always be healed with the stroke of a pen.

A ruling against same-sex couples would have the same
effect—and, like Bowers, would be unjustified under the
TFourteenth Amendment. The petitioners stories make
clear the urgency of the issue they present to the Court.
James Obergefell now asks whether Ohio can erase his
marriage to John Arthur for all time. April DeBoer and
Jayne Rowse now ask whether Michigan may continue to
deny them the certainty and etability all mothers desire to
protect their children, and for them and their children the
childhood vears will pass all wo soon. Ijpe DeKoe and
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describe.  Indeed, with respect to this asserted basis for
excluding same-sex couples from the right to marry. it 18
appropriate to observe these cases involve only the rights
of two consenting adults whose marriages would pose no
rigk of harm to themeelves or third parties.

Finally. it must be emphasized that veligions, and those
who adhere to rehgious doctrines, may continue to advo-
cate with utmost. sincere conviction that, by divine pre-
cepts, same-sex marriage should not be condoned. The
First Amendment ensures that religious organizations and
persons are given proper protection as they seek to teach
the principles that are so fulfilling and so central to their
lives and faiths, and to theiwr own deep aspirations to
continue the family structure they have long revered. The
same is true of those who oppose same-zex marviage [ox
other reasons. In turn. those who believe allowing same-
sex marriage is proper or indeed essential, whether as a
matter of religious conviction or secular belief. may engage
those who disagree with their view in an open and search-
ing debate. The Constitution. however, does not permil
the State to bar same-sex couples from marriage on the
same terms as accorded to couples of the opposite sex.

'\”T

These cases also present the question whether the Con-
stitution requires States 1o recognize same-sex marriages
validly performed out of State. As made clear by the case
of Obergefell and Arthur, and by that of DeKoe and Kos-
tura. the recognition bans inflict substantial and continuing
harm on same-sex couples.

Being married in one State but having that valid mar-
riage denied in another is one of “the most perplexing and
distressing complicationfs]” in the law of domestic rela-
vons.  Wiilliams v. North Carolina, 317 U.S. 287. 299
(1942) (internal quotation marks omitted). Leaving the
current state of affairs in place would maintain and pro-



